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WAR AND THE LAW OF NATIONS IN THE TWENTIETH 
CENTURY ! 


Gentlemen: The address that I am to make, in response to the gracious 
invitation of our eminent President, on this too burning and too present, 
subject, will be a very simple and a very modest endeavor. Do not 
expect a doctrinal study, an exposition, or a critical appreciation of the 
conduct of the belligerents in the struggle that is being so desperately 
waged on both sides. The time has not yet come to pass reasoned judg- 
ment upon the acts which have been committed by certain belligerents 


~ and which are of such a nature as to humiliate us as men and to distress 


us as Frenchmen. [ am speaking here in the name of the Institute as a 
whole. In addition, the Academy of Moral and Political Sciences, which 
is particularly well qualified in such matters by reason of the nature of 
its studies, has expressly commissioned me, as one of its members, to lay 
before you its protest against these abominable acts. Can it be possible 
that mankind, whom we have considered civilized through the efforts 
of many centuries, has come to.such a pass? I do not wish to say any- 
thing of a polemical nature, which is not in keeping in this place and at 
this time. I wish to confine myself to statements of a purely legal char- 
acter. The brevity of the exposition may incline you to excuse its dry- 
ness. 

War is a series of acts of violence by means of which each belligerent 


` endeavors to subject the other to his will. It is to be noted, more- 


over, that material force is not alone involved in the struggle; moral 
and intellectual energy and the spirit of devotion in non-combatants 
also come into play. The entire nation must in various ways take part 
in the struggle and exert its influence upon the result. 

Are belligerents, when committing acts of violence, subject to laws, 
and are there legal rules to be observed? For the present purpose it is 


1 Translated by George D. Gregory from the French original delivered at a meet- 
ing of the Institute of France, October 26, 1914, and published in the Journal Offciel 
of November 2, 1914, í 

2 1 


è 
2 THE AMERICAN JOURNAL OF INTERNATIONAL LAW = ' 


sufficient to state that such rules exist in fact, without trying to discover 
their scientific foundation. I merely wish to say that the fact fhat we. 
are more irritated by an act which we consider unjust and which we 

do not hesitate to call a crime, than by a normal act of war, even though 

the latter brings serious consequences in its train for persons and prop- 

erty, proves that we are conscious of the existence of veritable law be- 

tween peoples, in spite of the violent struggle in which they are engaged. 

The summary execution of an unoffending citizen by a belligerent moves 

us more than the death of hundreds of soldiers in a regular engagement. 

This does honor to human nature. 

Little by little a customary law of war has been formed,—that is to 
say, a series of practices, of rules tacitly accepted by the world in gen- 
éral, constituting rights and obligations for belligerents. Various govern- 
ments undertook to adopt a certain number of these rules by incorporat- 
ing them in their military regulations. The provisions were generally 
few and rather short, because the traditional spirit of professional armies 
was counted on to complete them. That, however, wag not sufficient 
for improvised armies, which, lacking traditions, needed precise and 
detailed rules. Without this observation, it would not be understood 
why it is that we owe the initiative in the drawing up of detailed regula- 
tions for guidance in warfare to a country which, though non-military, 
suddenly found itself engaged in a great war. The Instructions of 1863 
for the Armies of the United States in the Field, notwithstanding the 
just criticisms which may be made with regard to their form and sub- 
stance, have rendered a great service, by showing that it was possible 
- to subject the conduct of armies to precise rules. But it must be noted 
that these instructions were issued by a single government, that they 
bound its armies alone, and that they could, moreover, be modified at 
any time by the government that promulgated them. If their provisions 
were disregarded by those to whom they were addressed, the offenders 
were accountable only to their superiors, and, in the last analysis, to the 
American Government. There was no international obligation with 
respect to the other belligerent. 

For more than forty years the efforts of the governments, aided by 
public opinion and by the action of jurists and of learned societies, have 
been directed toward the establishment of precise rules of a conven- 


b : 
WAR AND THE LAW OF NATIONS IN THE TWENTIETH CENTURY 3 


tional gharacterefor the conduct of belligerents. I shall indicate the 
stages of the road that has been traveled. 

To begin with, I shail mention, as the first manifestation in this sense, 
the celebrated Geneva Convention of August 22, 1864, on the subject 
of soldiers wounded on the field of battle. Called into being by a great 
humanitarian impulse, it was drawn up somewhat hastily and was 
defective in many respects. Signed at the outset by a small number of 
States,—by France among the first—it has been accepted by nearly all 
the States of the world in turn, and in spite of numerous infringements, 
it has rendered very great service. It has been replaced by a convention 
dated June 6, 1906, likewise signed at Geneva, as the result of a confer- 
ence in which more than thirty States were represented by diplomats, 
physicians, soldiers, and jurists; that is to say, by men possessing the 
necessary qualifications to pass upon complicated questions. 

Then comes a declaration signed at St. Petersburg on December 11, 
1868, which has a limited object’ but is of interest because of the general 
ideas formulated in its preamble, and which reads as follows: 


Considering that the progress of civilization should have the effect of 
alleviating as much as possible the calamities of war; 

That the only legitimate object which states should endeavor to ac- 
éomplish during war is to weaken the military force of the enemy; 

shat for this purpose, it is sufficient to disable the greatest possible 
number of men; 

That this object would be exceeded by the employaient of arms which 
uselessly aggravate the sufferings of disabled men, or render their death 
inevitable; 

That the employment of such arms would therefore be contrary to 
the laws of humanity; 

The contracting parties engage, mutually, to renounce, in case of 
war among themselves, the employment, by their military or naval 
forces, of any projectile of less weight than four hundred grammes, which 
is explosive, or is charged with fulminating or inflammable substances. , 


This declaration was accepted by a large number of States, which 
are thus obligated to one another. It is curious to note that the declara- 
tion containing the foregoing affirmations was not formulated by jurists 
or philosophers, but at a conference composed exclusively of military 
men, at which France was represented by Commiander Miribel. 

Russia, which had taken the initiative in the revision of the laws of 
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naval warfare by the famous Declaration of Armed Neutrality of 1780, 
due to the Great Catherine, who had brought about the siĝning of 
the Declaration of which I have just spoken wherein certain general 
views on war were expressed, also took the initiative on another occasion, 
with important results. Russia was responsible for the meeting of the 
conference of 1874 at Brussels, in which ‘all the European States were 
represented by diplomats, military men, and a few jurists. One of 
the latter, then at the beginning of his career, was destined to make 
' a brilliant name for himself and to become one of the foreign associate 
members of our Academy,—the celebrated Professor Frederick de Mar- 
tens. The memories of the Franco-German War were still fresh and 
all wished to avoid a repetition of events which had brought.forth 
‘complaints from all sides. Differences arose, especially ‘between the 
~ representatives of large States and those of the smaller States. The 
only result reached was the “Draft of an international declaration con- 
cerning the laws and customs of war.” This draft, in nowise obligatory, 
nevertheless exerted considerable influence upon theory and practice. 
Upon the outbreak of war with Turkey in. 1877,_Rpssit deciared that 
its armies would conform to the prescriptions of this draft: Many 
of these prescriptions have passed into the military ees of a 

certain number of countries. ° 

At the First Peace Conference the rules prepared by the Brussels 
. Conference at 1874 were adopted. After the lapse of twenty-five years 
ideas had ripened and opposition had been attenuated. I do not be- 
lieve that I exaggerate when I say that success was in large a 
due to the ability of Mr. de Martens. 

Twenty-six States weré represented at The Hague in June, 1899. 
A special committee was charged with the preparation of regulations on 
the laws and customs of war on land, taking the Brussels draft of 1874 
_as the basis of discussion. An agreement was. reached after careful - 
` deliberation, in which distinguished general officers—notably of Ger- 
many, England, France, and Russia—took part. This agreement was 
stated in a Convention, to which Regulations are annexed. “The High 
‘Contracting Parties shall issue instructions to their armed land forces, 
which shall be in conformity with the Regulations respecting the laws 
and customs of war on land, annexed to the present Convention,” sais 
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Article 1 of thes Convention. This somewhat complicated form was 
adopted in order to remove certain scruples; it does not detract in any 
way from the binding force of the provisions of the Regulations, as 
follows from the text itself, and, in particular, from the explanations 
made at the Conference. General Sir John Ardagh had expressed the 
opinion that the governments, even if they adhered to the projected 
declaration, would reserve to themselves full liberty to accept or to 
modify the articles of the declaration, which should only have the force of 
a recommendation and nothing more. There would not, then, have been 
any real advance over the Brussels draft. Accordingly, this view was 
dismissed by President de Martens. It is a question, he said, of forming 
a mutual insurance society against the abuse of force in time of war. 
This society nations are free to join or not to.join; but it must have laws 
which its adherents shall observe. He insisted further that the vital 
interests of peaceful and unarmed peoples must not be abandoned to the 
chances of war reasons (raison de guerre) and of the law of nations. His 
conclusion was as follows: “Adhesion to the Regulations implies ac- 
ceptance by each State of a set of legal rules limiting, with regard to 
foreign territory or subjects; manifestations of the power that the for- 
tunes of war may have put into its hands.” 

” The spirit of the agreement reached on the subject of the conduct of 
war is further revealed in the preamble of the Convention, which I deem 
it advisable to quote here: 


The Sovereigns and Heads of States, 

Considering that, while seeking means to preserve peace and prevent 
armed conflicts among nations, it is likewise necessary to have regard 
to cases where an appeal to arms may be caused by events which their 
solicitude could not avert; 

Animated by the desire to serve, even in this extreme hypothesis, 
the interests of humanity and the ever increasing requirements of civili- 
zation; 

Thinking it important, with this object, to revise the laws and general 
customs of war, either with the view of defining them more precisely, or 
of laying down certain limits for the purpose of modifying their severity 
as far as possible; 

Inspired, by these views which are enjoined at the present day, as 

‘they were twenty-five yers ago at the time of the Brussels Conference 
in 1874, by a wise and generous foresight; 
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Haves in this spirit, adopted a great number of provjsions, the object 
of which is to define and govern the usages of war on land. s 

The negotiators did not-claim to have provided for all contingencies, 
but “until a more complete code of the laws of war is issued, the High 
Contracting Parties think it right to declare that in cases not included 
in the Regulations adopted by them, populations and belligerents re- 
main under the protection and empire of the principles of international . 
law, as they result from the usages established between civilized nations, 
from me laws of humanity, and the requirements of the public con- 
science.’ 

I have entered into these eh in order to make perfectly clear the 
circumstances under which the rules were adopted, which should govern 
belligerents in land warfare, and the care with which they were drawn 
so as to take into account the various interests at stake. They are not 
an improvisation passed under the pressure of immediate circumstances; 
they are the result of slow and patient elaboration, and the presence of 
delegates representing great military Powers like Germany and Russia 
is & genuine guarantee that the interests of belligerents were not lost 
sight of in the pressure of humanitarian motives. There was, therefore, 
on the part of the States which signed and ratified the Convention, a 
solemn engagement, made with full knowledge, which is binding, like’ 
one’s plighted word, upon all those who do not hold that all treatits 
are mere “scraps of paper.” g 

At the Second Peace Conference in 1907, the Regulations of 1899 were 
revised. The provisions of the latter were. recognized as satisfactory 
as a whole, and the revisers confined themselves simply to retouching 
without material changes. The number of signatories increased, for 
the Conference of 1907 included delegates from forty-four States. The 
present belligerents are all bound by the Convention and the Regula- 
tions of 1907. Germany is therefore obligated, with respect to its 
enemies, by all the provisions I am about to quote. _ 

In the interval between the two Peace Conferences there had occurred 
an incident relating to this subject, which ought to be mentioned. In 
1902, the General Staff of the German Empire published a pamphlet 
entitled Kriegsbrauch im Landkriege (which whs translated into French 
under the title of Les lois de la guerre continentale [Laws of Land War- 
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fare], by Paul Carpentier), and there was no little surprise on learning 
that, insthe eyes’ of the German General Staff, the Hague Regulations 
appeared to have no binding force, since, if occasion demands, the pro- 
visions of these Regulations are put upon the same footing as those of 
the Brussels draft. After having spoken with scorn of the humanitarian 
attempts to bring about the evolution of the usages of war in a direction 
opposite to that of the very object of war, the editor of the Manual 
said in his Introduction that these efforts had already obtained moral 
recognition in the Geneva Convention and at the Brussels and Hague 
Conferences. That remark was hardly in accord with the engagement 
made by Germany three years before. It could not be overlooked by 
the delegates to the 1907 Conference, and there was talk of asking the 
Germans to explain themselves on the tendencies of the Manual, when, 
there occurred a little coup de théâtre. The German Delegation pre- 
sented a provision, the object of which was to sanction the prescriptions 
of the Regulations. This provision which, slightly amended, became 
Article 3 of the Convention, is as follows: 


A belligerent party which violates the provisions of the said Regula- 
tions shall, if the case demands, be liable to pay compensation. It shall 
be responsible for all acts committed by persons forming part of its 
armed forces. 


The Regulations are binding, since the party who disregards them is 
obliged to repair the injury caused by such violation. The Conference 
took into consideration the fact that the provisions of the Regulations 
in question must be observed, not only by the commanding officers of 
belligerent armies, but by all officers, non-commissioned officers, and 
soldiers in general. That is why the Conference extended to the law of 
nations, in all cases of infringement, the principle of private law, ac- 
cording to which the principal is responsible for the acts of his repre- 
sentatives and agents. (Art. 1384, French Civil Code). 

Such, then, is the origin of the provisions I shall have occasion to 
bring before you; and if I have entered somewhat into detail, I have 
done so in order to avoid the neeessity of recurring to the authority 
they must be conceded to, possess. They are provisions passed after 
mature deliberation by the society of civilized peoples, which they have 
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formally bound themselves to respect, and which cannot be likened‘ to 
stipulations imposed by force to satisfy the selfish ifterests ef a con- 
queror. 

I have no thought to mention all the rules concerning the conduct of 
armies; I desire merely to pick out those that seem to be of special in- 
terest in the present circumstances. _ 

The very first prescription laid upon belligerents is that they shall 
carry on their operations only in their own territory and shall respect 
States that intend to remain neutral. It would seem to be useless to 
state this in express terms. Nevertheless the Hague Convention con- 
cerning the rights and duties of neutral Powers says in its first article: 

‘The territory of neutral Powers is inviolable.” 

There are two kinds of neutral States: those that are neutral of their 


own free will, and those that are neutral by virtue of a convention stipu- ` 


lating that they shall remain perpetually in this condition. The aim of 
perpetual neutralization is to bar from strategic points those Powers 
between which war may arise. An inoffensive State is placed at these 
points in such a situation as.to put the frontiers of its nefghbors in a posi- 
tion of security. As the writers say (for example, Funck-Brentano and 
Sorel), the Powers have acted in a wise and politic manner in limiting 
their field of battle and increasing the difficulties of war. 


This neutrality is ordinarily guaranteed; that is to say, the States | 


taking part in its establishment promise not only to respect it, but also 
to see that it is respected. 
Three States enjoy this status, by virtue of treaties which I shall cite. 


BWITZHRLAND 


The Powers assembled at the Congress of Vienna declared on March 
20, 1815, “that the general interest demands that the Helvetic States 
should enjoy the benefit of perpetual neutrality.” By a declaration 
drawn up at Paris, November 20, 1815, in the names of Austria, France, 
Great Britain, Portugal, Prussia and Russia, ‘‘the Powers who signed 
` the Declaration of Vienna of March 20 declare, by this present act, their 
formal and authentic acknowledgement of the perpetual neutrality of 
. Switzerland, and they guarantee to that cquntry the integrity and i in- 
violability of its territory in its new boundaries.” 
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BELGIUM 


When the question arose of separating Belgium from Holland after the 
Tevolution of 1830, it was thought wise to make a neutral State of the 
new kingdom. The Treaty of London of November 15, 1831, between 
Austria, Belgium, France, Great Britain, Prussia, and Russia, contains 
the following provisions: 


Art. 7. Belgium, within the limits specified in Articles 1, 2, and 4, 
shall form an independent and perpetually neutral State. It shall be 
bound to observe such neutrality towards all other States. 

Art. 26. The courts of Great Britain, Austria, France, Prussia, and 
Russia guarantee to His Majesty the King of the Belgians the execution 
-of all the preceding articles. 


This guarantee engagement was renewed in the Treaties of London 
of August 19, 1839, which definitively settled the status of Belgium, in 
concert with the King of the Netherlands. 

Just the other day I was running through the procés-verbauz of the 
Hague commisgion containing the discussion of the Regulations, and in 
a speech of Mr. Beernaert, the eminent Belgian statesman, whom we 
have numbered among our foreign associate members, I found the fol- 
lowing remarks bearing upon the status of small States in general from 
the viewpoint of the rules of occupation: “As to Belgium, it is, as you 
kaow, in a special situation. It is neutral, and its neutrality is guaran- 
teed by the great Powers, notably by our powerful neighbors. We can- 
not, therefore, be invaded.” (Session of June 6, 1899). Our eminent 
colleague still believed in the force of treaties. . 


LUXEMBURG 
According to the Treaty of London of May 11, 1867: 


The Grand Duchy of Luxemburg, within the limits determined by the 
act annexed to the treaties of the 19th April, 1839, under the guarantee 
of the courts of Great Britain, Austria, France, Prussia, and Russia, 
shall hénceforth form a perpetually neutral State. 

It shall be bound to observe the same neutrality towards all other 
States. é 

The high contracting parties engage to respect the principle of neu- 
trality stipulated by the present article. 

That principle is and remains placed under the sanction of the collec- 
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tive guarantee of the Powers signing parties to the present treaty, with 
the exception of Belgium, which is itself a neutral State’ (Art. 2). 


The signatory Powers are Austria-Hungary, France, Great Britain,. 
Italy, Prussta and Russia. 

Į shall pass on to the principal prescriptions of the Hague Regulations, 
in so far as the conduct of belligerents is concerned. 

The fundamental rule is laid down in Article 22: 


The right of belligerents to adopt means of injuring the enemy is not: — 


unlimited. 


This, we may say, is the essence of the law of war in the twentieth - 


century. Limitations are placed upon the employment of force in so far 
‘as it would constitute an act of barbarity or of treachery. The prohibi- 
tions adopted are based upon one of these two conceptions. 

There are some prohibitions resulting from special. conventions, like 
the Declaration of St. Petersburg, mentioned above, and the Hague- 
Declaration prohibiting . ° 


The use of bullets which expand or flatten easily in the human body, 
such as bullets with a hard envelope which does not entirely cover the 
core, or is pierced with incisions. 


This refers to the famous dum-dum bullets. I shall mention likewtse 
a declaration concerning ‘‘the use of projectiles, the object of which'is 
the diffusion of asphyxiating or deleterious gases.” | 

It is forbidden generally: | 


To employ arms, projectiles, or material calculated to cause unneces- 
sary suffering. (Art. 23, e 


This is a development of the initial idea of the Declaration of St. 
Petersburg. We must not return evil for evil. 

Article 23 enumerates a series of prohibitions referring to acts that 
may be characterized as barbarous, even though it is at times difficult 
to distinguish the cruelty that is inherent in all acts of war from the 
barbarity that we would like to do away with. It is especially forbidden: 


(a) To employ poison or poisoned weapons; 
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(c) To kill or wound an enemy who, having laid down his arms, or 
having nd longer means of defense, has surrendered at discretion; 
(d) To declare that no quarter will be given. 


Article 4, paragraph 2, says that prisoners must be humanely treated. 

There are certain individuals among those who fall into the hands of 
the enemy, who should receive special attention; namely, the wounded, 
with whom international law first concerned itself. The general prin- 
ciple laid down by the Geneva Convention of 1906 is very clear in regard 
to them: 

Officers, soldiers, and other persons officially attached to armies who 


are sick or wounded shall be respected and cared for, without distinction 
of nationality, by the belligerent in whose power they are. (Art. 1) 


Article 28 of the same Convention provides that: 


In the event of their military penal laws being insufficient, the signa- 
tory governments also engage to take, or to recommend to their legis- 
latures, the necessary measures to repress, in time of war, individual 
acts of pillage and ill treatment of the sick and wounded of the armies. 


The laws of France impose severe penalties on individuals who. com- 
mit such abominable acts. (See revised Article 249 of the Code of Mili- 
tary Justice) 

* In the interest of the jni special protection is assured to estab- 
lishments in which they are received and to the persons who care for 
them: 

' Mobile sanitary formations (7. e., those which are intended to accom- 
pany armies in the field) and the fixed establishments belonging to the 
sanitary service shall be protected and respected by belligerents.. (Art. 6) 

The personnel exclusively charged with the removal, transportation, 
and treatment of the sick and wounded, as well as with the administra- 
tion of sanitary formations and establishments, and the chaplains at- 
tached to armies, shall be respected and protected under all circum- 
stances. If they fall into the hands of the enemy, they shall not be 
treated as prisoners of war. (Art. 9) 


One of the most violent methods employed in war is bombardment, 
which, as a result. of the progress made in artillery, has become the most 
terrible arm in the hands of a belligerent. Here again international law 
has seen fit to bring a certatn amount of mitigation to bear. 
First of all, what places may be bombarded? 
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The attack or bombardment, by whatever means, ef towns, villages, 
dwellings, or buildings which are undefended is prohibited. he 25 of 


the Regulations) 


The same principle is formulated in a Conventioaeetating to bombard- 


ment by naval forces. 

An explanation is necessary in regard to the words “by whatever 
means. They were introduced in 1907 at the request of the French 
Delegation,’ to cover the case of bombardment by balloons. In 1899 
the Conference had adopted a Declaration forbidding, for five years, 
the “launching of projectiles and explosives from balloons, or by other 
new methods of a similar nature.” This Declaration had expired at the 
time of the 1907 Conference. It was proposed to renew it. France 


“was opposed to this, but its delegates explained that it was not their 


understanding that belligerents should be permitted to do, by means 
of balloons, what they had no right to do by any other means. A forti- 
. fied place may be attacked with cannon; it may be attacked by balloons. 
A place or buildings which are not defended may not be attacked; they 
may not be attacked by balloons any more than with cannon, as the 
proposed modification of Article 25 will indicate: 


The officer in command of an attacking force must, before commence 


ing a bombardment, except in cases of assault, do all in his powerto 
warn the authorities. (Art. 26) . 


The provision clearly applies to all bombardments by any means 
whatever. 


In sieges and bombardments all necessary steps must be taken to 
spare, as far as possible, buildings dedicated to religion, art, science, or 
charitable purposes, historic monuments, hospitals, and places where 
the sick and wounded are sce provided they are not being used 
at the time for military purpo 

It is the duty of the beiga to indicate the presence of such buildings 
or places by distinctive and visible signs, which shall be notified to the 
enemy beforehand. (Art. 27) 


The same. provision occurs in the Convention respecting bombard- 
- ment by naval forces, which Convention metely indicates, in addition, 
the visible signs to designate protected ‘buildings. . 
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International law, therefore, did not fail in foresight here. 
' We must add the general provision by which it is forbidden 


To destroy or seize the enemy’s property, unless such destruction or 
seizure be imperatively demanded by the necessities of war. (Art. 23, g) 


The same idea constantly recurs, because it is essential: to wit, even 
in war we must not return evil for evil. 
As to treacherous methods, it is forbidden 


To kill or wound treacherously individuals belonging to the hostile 
nation or army. (Art. 23, b 

To make improper use of a flag of truce, of the national flag, or of 
the military insignia and uniform of the enemy, as well as the distinctive 
badges of the Geneva Convention. (Art. 23, f) 


Everything that involves the breaking of one’s word constitutes 
treachery, which is forbidden, as distinct from ruses of war, which are 
considered legitimate. (Art. 24). 

Perhaps the most delicate matters to regulate are the relations be- 
tween belligerents and the civil population. They were long left to the 
will of the victor, and the worst outrages were committed with respect 


to persons and property. Jean Jacques Rousseau had indeed declared 


that war was a relation between State and State, and that private per- 
sons should, as far as possible, be protected from hostilities. It was a 
long time before this philosophic conception accomplished practical 
results. The Hague Regulations take this conception into consideration 
by means of provisions which would greatly mitigate the evils of war if 
faithfully observed: 


It is forbidden to compel the inhabitants of occupied territory to 
swear allegiance to the hostile Power. (Art. 45) 


The fact that a territory is occupied is not in itself sufficient to destroy 
the sovereignty of the invaded State, and therefore release the inhabit- 
ants from their allegiance to their lawful sovereign. 


Family honor and rightg, the lives of persons, and private property, 
as well as religious convictions and practice, must be respected 
Private property cannot be confiscated. (Art. 46) 
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The Powers represented at the Peace Conferences were anxious to 
proclaim emphatically that private property should be respected in land 
warfare. Moreover, they were not afraid to repeat themselves. Aside 
from the last provision, which contemplates above all enemy authority, 
they declared themselves on the subject of pillage, which is rather the 
act of individuals: 

Pillage is formally forbidden. (Art. 47) 

The pillage of a town or place, even when taken by assault, is pro- 
hibited. (Art. 28) 

[It is forbidden] To declare abolished, suspended, or inadmissible in 


a court of law the rights and actions of the nationals of the hostile party. 
. (Art. 23, h) 


°” The property of the’ enemy State naturally cannot enjoy the same 
immunity. This does not, however, mean that all the movable property 
of the State may be validly seized. Article 53 of the Regulations specifies 
the right of the belligerent in this respect: 


. An army of occupation can only take possession of cash, funds, and 
realizable securities which are strictly the property of the State, depots 
of arms, means of transport, stores and supplies, and, generally, all 
movable property belonging to the State which may be used for mili- 
tary opera (Art. 53, para. 1) | ° 


In this connection we mast further call attention to eee 56, which 
is of particular interest at the present time: 


- The property of municipalities, that of institutions dedicated to re- 
- ligion, charity and education, the arts and sciences, even when State 
property, shall be treated as private property. 

All seizure of, destruction or wilful damage done to institutions of 
this character, historic monuments, works of art and ree is oe 
and should be made the subject of legal proceedings. «(Art 


Unfortunately I can only repeat from memory a provision adopted by 
. & large majority of the Conference of 1907, which equity would seem to 
demand, but which Germany and Austria-Hungary did not support. 
It is the provision of Article 44, which forbids a belligerent “to force the 
inhabitants of territory occupied by it to furnish information about the ' 
army of the other belligerent, or about its means of defense.” 
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The mjlitary authorities are not always able to procure amicably what 
is required for the army. They resort to measures of constraint, which 
are called requisitions, and which are employed in national as well as in 
enemy territory. The Hague Regulations provide only for the latter, 
and this is how it tried to curb the exactions of the occupying Power: 


Requisitions in kind and services shall not be demanded from munici- 
palities or inhabitants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such 
a nature as not to involve the inhabitants in the obligation of taking 
part in military operations against their own country. 

Such requisitions and services shall only be demanded on the authority 
of the commander in the locality occupied. 

Contributions in kind shall as far as possible be paid for in cash; if 
not, a receipt shall be given and the payment of the amount due shall be 
made as soon as possible. (Art. 52) 


In the matter of pecuniary contributions, which have given rise to so 
many abuses and which in the past were considered as taking the place 
of pillage, there ‘vas likewise an effort to reduce them to an acceptable 
degree: 


If, in addition to the taxes mentioned in the above article, the occu- 
pant levies other money contributions in the occupied territory, this 
shall only be for the needs of the army or of the administration of the 
territory in question. (Art. 49) 


The object, therefore, of the provision is to do away with contribu- 
tions whose purpose is to enrich the occupying Power or to bring pres- 
sure to bear upon the inhabitants. 

Finally, the Regulations have in view another abuse, which has fre- 
quently given rise to the worst kind of outrages. A belligerent has often 
held municipalities responsible for real or alleged acts committed by 
individuals, on the ground that the acts had taken place in their terri- 
tory, or that those guilty of them were natives of these municipalities. 
As a result of this responsibility, excessive pecuniary contributions have 
been exacted as fines, and there haye even been summary executions of 
a certain number of inhabitants. This responsibility was especially 
revolting when the acts had been committed by soldiers of the regular 
army. It seemed as if the municipalities were expected to protect the 
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enemy of their country against their own nationals? Articlg 50 was 
drawn up in such a way as to condemn abuses of this kind and to prevent 
their recurrence, if honorable enemies keep their word as given at The 


Hague: 


No hae, penalty, pecuniary or otherwise, shall be inflicted upon the 
population on account of the acts of individuals for which they cannot 
be regarded as jointly and severally responsible. 


I have thus concluded my review of the prescriptions relating to the 
conduct of war, which I desired to submit to you. 

These texts are impressive by their terseness, because they are based, 
, not upon pure speculations, as is often the case with legal texts, but upon 
facts, too real, too present, and so terrible that they are unbelievable; 
and the most conclusive evidence is necessary to convince us of their 
truth. It is not without a profound feeling of sadness that I have gath- 
ered together texts, in the elaboration of which I had the honor to take 
part, and which recall so many eminent men who felt convinced, as I 
did, that we had caused civilization to take a real step forward. Our dis- 
appointment is too cruel. While we expected and had reason to expect 
individual violations, no one dreamed of a’ general and systematic dis- 
regard of all the rules solemnly adopted. That is the serious fact fromm 
which perhaps there will be occasion later on to draw conclusions. "° 

Louis RENAULT. 


INTERNATIONAL LAW AS APPLIED BY ENGLAND IN THE 
WAR 


I. MARITIME CAPTURE 


International law is at once on its trial and in the moulding as it has 
never been before. It is just a hundred years since the last world-wide 
war was fought; and to that period one must go back to trace the source 
of the principal rules and practices of the law of war, and especially of 
maritime warfare. In the interval, the form of international law and 
much of its substance have been entirely changed. From indefinite 
practice and varying usage, imperfectly systematized by text writers, it 
has passed into the condition of definite rules and uniform law, for- 
mulated by international conventions. But most of this definite law has 
not yet stood the test of practice. So far as the rules of maritime wariare 
are concerned, it is largely consolidated in conventions made at inter- 
national conferences during the last seven years. These conventions 
fave indeed been already applied in the war of Italy and the Balkan 
Powers against Turkey, but they were not searchingly tried in those 
contests, which were determined by land operations. Strictly, the 
conventions are not binding in this war, because they are intended to 
apply only in wars in which all the belligerents are parties, and Servia 
and Montenegro have not ratified any of the 1907 agreements; but, in 
fact, the great Powers are professing to act according to the international 
legislation. 

The substance of the law was less changed by the Hague conventions 
than by the Declaration made at Paris in 1856 by the signatories of 
peace at the end of the Crimean War, which has become an integral part 
of the jus gentium. The four rules of the Declaration abolish pri- 
vateering, protect neutral goods in enemy vessels and enemy goods in 
neutral vessels, not being contraband of war, and require blockades to be 
effective. They are an attempt toward applying to maritime warfare 


the French Revolution theory of war, that it is a struggle between 
° 17 
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States and not between the peoples of States. The attack on private 
property, which was an essential part of war on the sea, has been con- 
siderably checked, but, at the same time, it remains the general rule, 
unlike the position in land warfare; and the restrictions which “have 
been imposed upon the old license are narrowly interpreted. Private 
enemy ships may still be captured, together with the enemy cargo on 
them, whether it consist of goods useful or useless for war; and further | 
enemy goods of any character may be captured on the ships of the 
belligerent and his allies; while contraband goods may be captured on 
any ships. Again, while privateering is formally abolished, the determi- 
. nation of belligerent nations to use all their possible force against the 
enemy has led to the creation of an auxiliary to the regular navy, in the 
"form of converted merchantmen, t. e., ocean liners which, on the out- 
break of hostilities, are transformed into warships. The institution has 
been legalized by one of the Hague conventions (No. VII), though no 
agreement has yet been reached upon whether the conversion may take 
place on the high seas or only in & port of the belligerent. The employ- 
ment of armed merchantmen shows that the attempts to humanize war 
are hardly and doubtfully won, and the apparent advances made in times 
of peace are likely to be overthrown by the pressure of the actual con- 
flict. . 

So much by way of aed. To come now to the application And 
development of the law of maritime capture in the war, so far as it has 
been exemplified in the first few months of hostilities. 

The subject may be divided into two main heads—the treatment of 
enemy ships and cargoes and the treatment of neutral ships and cargoes. 
Each heading will be separately treated, although certain questions fall 
within or between the two divisions. 

The principal rule in regard to enemy ships, as ies been rere is 
that they may be captured by the belligerent’s public ships, including . 
. his converted merchantmen, and either condemned as good prize to the - 
‘captor or destroyed by them on capture. The crippling of the enemy’s 
sea-borne commerce, which is a național asset as much as it is private 
wealth, is the justification of the belligerent right which falls directly 
upon private-property. The desire, however, to reduce as far as possible 
the shock to international trade, which a full application of belligerent 
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rights immediately on the outbreak of war would involve, led, during the 
19th century to the habit of granting days of grace to enemy ships found 
in @ belligerent’s port when hostilities broke out. The period of grace 
varied in the different contests and was not always accorded; and the 
Hague Conference of 1907, which formulated a convention on the status 
of enemy merchantmen on the outbreak of war, likewise failed to make 
the practice a binding regulation. Article 1 of the Convention declares 
that it is desirable that a period shall be given to enemy vessels found in 
the belligerent’s ports, or coming there in ignorance of hostilities, to 
leave freely for their own or a neutral country, and it does not fix any 
period for which this indulgence is to be granted. The convention, 
therefore, required for its completion some legislative’ or executive act 
of the belligerent country; and, accordingly, when hostilities .broke’ 
out on August 4th between England and Germany, an Order in Council 
was issued by the English Crown, stating the manner in which it was 
proposed to apply the Hague agreement. The Order in Council reads as 
follows: . 


His Majesty being mindful, now that a state of war exists between 
this Country and Germany, of the recognition accorded to the practice 
gf granting “days of grace” to enemy merchant ships by the Convention 
relative to the Status of Enemy Merchant Ships at the Outbreak of 
Héstilities, signed at The Hague on the 18th October, 1907, and being 
desirous of lessening, so far as may be practicable, the injury caused by 
war to peaceful and unsuspecting commerce, is pleased, by and with the 
advice of His Privy Council, to order, and it is hereby ordered, as fol- 
lows :— 

1. From and after the publication of this Order no enemy merchant 
ship shall be allowed to depart, except in accordance with the provisions 
of this Order, from any British port or from any ports in any Native 
State in India, or in any of His Majesty’s Protectorates, or in any State 
under His Majesty’s protection or in Cyprus. 

2. In the event of one of His Majesty’s Principal Secretaries of State 
being satisfied by information reaching him not later than midnight on 
Friday, the seventh day of August, that the treatment accorded to 
British merchant ships and their cargoes which at the date of the out- 
break of hostilities were in the ports of the enemy or which subsequently 
entered them is not less favourable than the treatment accorded to 
enemy merchant ships by Articles 3 to 7 of this Order, he shail notify the 
Lords Commissioners of His Majesty’s Treasury‘ and the Lords Com- 
missioners of the Admiralty accordingly, and public notice thereof shall 
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forthwith a given in the “London Gazette, ” and Artioles 3 to 8 of this 


. ~ Order shall thereupon come into full force and effect. 


3. Subject to the provisions of this Order, enemy merchant ships which 

Gi.) At the date of the outbreak of hostilities were in any port in 
which this Order applies; or 

(ii.) Cleared from their last port before the declaration of war, and, 


- after the outbreak of hostilities, enter a port to which this. 


' Order applies, with no knowledge of the war: 

shall be allowed up till midnight (Greenwich mean time), on Friday, the 

fourteenth day of August, for loading or unloading their cargoes, and for 
departing from such port: 

"Provided that such vessels shall not be allowed to ship any contraband 
of war, and any contraband of war already shipped on such vessels must 
be discharged. 

4. Enemy merchant ships which cleared from their last port before the 
declaration of war, and which with no knowledge of the war arrive at a 
port to which this Order applies after the expiry of the time allowed by 
Article 3 for loading or aulonding cargo and for departing, and are per- 
mitted to enter, may be required to depart either immediately, or within 
. such time as may be considered necessary by the Customs Officer of the, 
: port for the eel of such cargo as they may be res or specially 
permitted-to disch 

Provided that su eee may, as-a condition of ben allowed to 
discharge cargo, be Tad to proceed to any other specified British 
port, and there be allowed such time for discharge as the Customs 
Officer of that port may consider to be necessary. 

. Provided also that; if any cargo on board such vessel is contraband of 
war or is requisitioned under Article 5 of this Order, she may be required 
before departure to discharge such cargo within such time as the Customs 
Officer of the port may consider to be necessary; or she may be required 
to proceed, if necessary under escort, to any other of the ports specified 
. in Article 1 of this Order, and shall there discharge the contraband under 

the like conditions. : 

5. His Majesty reserves the right recognised by the said Convention 
to requisition at any time subject to payment of compensation enemy 
cargo on board any vessel to which Articles 3 and 4 of this Order apply. 

6..The privileges accorded by Articles 3 and 4 sre not to extend to 
cable ships, or to sea-going ships designed to carry oil fuel, or to ships 
whose tonnage exceeds 5,000 tons gross, or whose speed is 14 knots or 
over, regarding which the entries in Lloyd’s Register shall be conclusive 
for the purposes of this Article. Such vessels will remain liable on 
adjudication by the Prize Court to detention during the period of the 
war, or to requisition, in accordance, én either case, with the Convention 
aforesaid. .The said privileges will also not extend to merchant ships 
which show by their build that they are intended for conversion into 
warships, as such vessels are outside the scope of the said Convention, 
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and are liable on adjudication by the Prize Court to condenination as 
prize. ° 

7. Enemy merchant ships allowed to depart under Articles 3 and 4 will 
be provided vith a pass indicating the port to which they are to proceed, 
and the route they sre to follow. 

8. A merchent ship which, after receipt of such a pass, does not follow 
the course indicated therein will be liable to capture, 

9. If no information reaches one of His Majesty’s Principal Secretaries 
of State by the day and hour aforementioned to the effect that the 
treatment accorded to British merchant ships and their cargoes which 
were in the ports of the cnemy at the date of the outbreak of hostilities, 
or which subsequently entered tlicm, is, in his opinion, not less favourable 
than that accorded to enemy merchant ships by Articles 3 to 8 of this 
Order, every enemy merchant ship which, on the outbreak of hostilities, 
was in any port to which this Order applies, and also every enemy 
merchant ship which cleared from its last port before the declaration of 
war, but which, with no knowledge of the war, enters a port to which this? 
Order applies, shall, together with the cargo on board thereof, be liable 
to capture, and shall be brought before the Prize Court forthwith for 
adjudication. 

10. In the event of information reaching one of His Majesty’s Prin- 
cipal Secretaries of State that British merchant ships which cleared from 
their last port before the declaration of war, but are met with by the 
enemy at sea after the outbreak of hostilities, are allowed to continue 
their voyage without interference with either the ship or the cargo, 
or after capture are released with or without proceedings for adjudication 
ia the Prize Court, or are to be detamed during the war or requisitioned 
in lieu of condemnation as prize, he shall notify the Lords Commissioners 
of ‘the Admiralty accordingly, and shall publish a notification thereof 
in the “London Gazette,” and in that event, but not otherwise, enemy 
merchant ships which cleared from their last port before the declaration 
of war, and are captured after the outbreak of hostilities and brought 
before the Prize Courts for adjudication, shall be released or detained or - 
requisitioned in such cases and upon such terms as may be directed in 
the said notification in the ‘London Gazette.” 

11. Neutral cargo, other than contraband of war, on board an enemy 
merchant ship which is not allowed to depart from a port to which this 
Order applies, shall be released. 

12. In accordance with the provisions of Chapter III of the Conven- 
tion relative to certain Restrictions on the Exercise of the Right of 
Capture in Maritime War, signed at The Hague on the 18th October, 
1907, an undertaking must, whether the merchant ship is allowed to 
depart or not, be given in writing by each of the officers and members of 
the crew of such vessel, who is of °enemy nationality, that he will not, 
after the conclusion of the, voyage for which the pass is issued, engage 
while hostilities last in any service connected with the operation of the 


pyel o 


22 THE AMERICAN JOURNAL OF INTERNATIONAL LAW e 


War. if any such officer is of neutral nationalis, an undertaking must ` 
be given in writing that he will not serve, after thetconclusipn of the 
voyage for which the pass is issued, on any enemy ship while hostilities 
- last.. No undertaking is to be required from members of the crew who 
are of neutral nationality. 

Officers or members of the crew declining to give the undertakings re- 
quired by this Article will be detained as prisoners of war. 

And the Lords Commissioners of His Majesty’s Treasury, the Lords 
- Commissioners of the Admiralty, and each ‘of His Majesty’s Principal 

Secretaries of State, and all Governors, Officers, and Authorities whom 
it may concern are to give the necessary directions herein as to them may 
respectively appertain. 


The main scheme of the Order in Council is to carry out the provisions 
of the Hague convention, but it is notable that in Article 6 it excepts from 


_ the privilege of days of grace not only cable ships and oil tank ships, but_ 


also vessels of more than 5,000 tons or capable of a speed ọf more than 
fourteen knots an hour. No such category of vessels is referred to in- the 
convention, which excepts only from its scope vessels which show by 
their build (French: construction) that they are intended to be con- 
verted into cruisers. But it is reasonable that a belligerent should 
retain in its ports any ships which might be of use as transports or 
auxiliaries of the regular navy, even though they are not themselves 
fitted for conversion into warships. As between England and Germany, 
however, the rules of the Order in Council did not become operative, 


because the British Government failed to receive within the time fixed . 


by the Order satisfactory assurances upon the proposed treatment of 
English vessels seized in German ports. As the official statement in- 
dicates, there appears to have been some confusion in the interchange 
of messages through a minister of a neutral country. 


On the night of August 4th 1914, the Secretary of State received the 
following notice from the German Ambassador:— 

“The Imperial Government will keep merchant vessels flying 
the British interned in German harbours, but will liberate them 
if the Imperial Government receive a counter undertaking from the 
British Government within forty-eight hours.” 

On August 5th a copy of the Order m Council issued on August 4th as 
to the treatment of enemy merchant vessels in British ports at the date 
of the outbreak of hostilities was communicated to the Ambassador of 
the United States in London, who was then in charge of German interests 
m this country, with a request that he would be so good as to cause 
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enquiry to be made of the German Government as to whether the 
terms of Articles III. to VIII. of the Order in Council constituted an 
undertaking of the nature the German Government required, and under 
which they would liberate merchant vessels flying the British flag in- 
terncd in German harbours. 

On August 7th a communication was received from the United States 
Embassy that the United States Minister at Stockholm had sent the 
following telegram signed by the United States Ambassador at Berlin :— 

“Please state if England has issued Proclamation that she gives 

` permission to enemy ships to leave British ports until midnight, 

August 14th. If this is so, Germany will issue corresponding orders. 
Reply through German Legation, Stockholm.” 

The United States Embassy added that they did not believe that this 
telegram was & reply to the message which had been transmitted to 
Berlin. 

On enquiry at the United States Embassy shortly before midnight it, 
was ascertained that no further communication had been received from 
Berlin. 

The Secretary of State for Foreign Affairs has therefore no informa- 
tion as to the treatment accorded to British merchant ships and their 
cargoes in German ports, and has accordingly addressed the undermen- 
tioned notification to the Lords Commissioners of the Treasury and to 
the Lords Commissioners of the Admiralty. 


i 


° Foreign Office, S. W., 
; . Midnight, August ih, 1914. 
My Lorps, 

I have the honour to state that no information has reached me that 
the treatment accorded to British merchant ships and their cargoes 
which were in German ports at the date of the outbreak of hostilities or 
which subsequently entered them is not less favourable than that 
accorded to enemy merchant ships by Articles III. to VIII. of the Order 
in Council issued on the 4th day of August, 1914,with reference to enemy 
ships being in British ports at the outbreak of hostilities or subsequently 
entering them. Artic a III. to VIII. of the said Order in Council will 
therefore not come into operation. 

I have the honour to be, 
y Lords, 
Your Lordships’ most abedient humble servant, 
E. Grey. 


In consequence of this somewhat lame conclusion of their diplomatic 
efforts, the Powers were tlfrown back upon the obligatory provisions of 
the convention, and each of them exercised over the ships of the other 
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found in their ports at the outbreak of war the right of seizure without 
any period of grace. It would be arguable to deduce from the second 
article of the Hague convention that it was bound up with Article 1 and 
imposed detention in lieu of confiscation only in cases where vessels were 
entitled to days of grace, and have not actually been able to take ad- 
vantage of the facilities. But both England and Germany have adopted 


a more indulgent interpretation and are subjecting to mere detention , 


- the enemy vessels and their cargo which were taken in port when war 
broke out and not allowed to leave. The detained vessels are liable to 
requisition by the State, but, if any are so taken, their owners must be 
compensated at the end of the war with the full value, supposing the 
ship is not returned, and indemnified for any damage incurred in the 
“use, supposing it is returned. It was resolved in England to bring up 
all vessels seized in port for adjudication in a prize court, and orders are 
made simply for their detention by the marshal. The Judge of the prize, 
court (Sir Samuel Evans, who is normally President of the Admiralty 
Division of the High Court), at the first sitting of the ceurt, questioned 
whether he was entitled to condemn them as enemy property, but the 
- representative of the Crown only asked for detention; and, though the 

. question may be subsequently raised in case Germany should not grant 
reciprocal treatment, it has been assumed that Article 2 of the conven- 
tion, though not perhaps obligatory, should be applied. The order made 
by the prize court judge in the first case of the kind which came before 
him declared that the ship was properly seized as property of the enemy, 
and, upon the application of the Crown, it was ordered that it should be 
detained by the marshal till further orders. (The Chile.) The detained. 
ships pass into the possession of the Crown but do not change ownership, 


. and for that reason any judicial condemnation was avoided. Third 


parties having claims against the veasels will be able to prosecute them 
at the end of hostilities, either by an action in rem or by personal 
action against the owners. | 

German vessels, however, if captured at sea, have been treated as 
liable to the full belligerent right of confiscation, although they were 
seized while.in ignorance of the outbreak of hostilities. Germany and 
Russia had made reservations at The Hague in 1907 to Article 3 of the 
cenvention, which provided that enemy vessels taken in these circum- 
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tances should only be detained, and, as Germany at the outbreak of 
iostilities failed to satisfy England about the grant of reciprocal treat- 
nent, she lost the opportunity given her in the Order in Council of 
aving such part of her merchant marine as was on the high seas at the 
utbreak of war. Nearly one hundred of her ships were captured at sea 
traightway by English cruisers, and will be brought before the different 
rize courts established in different parts of the Empire. 

The English prize courts will have to determine before long whether 
ertain seizures were made in port or at sea, within the meaning of the 
Tague convention, where the German vessel was taken when approach- 
ng a harbor or dock or when in territorial waters. “Port” is used for 
iscal purposes in England in a very wide sense, and every portion of the 
erritorial waters around the coast falls within the limits of some port; 
ut, for the interpretation of the Hague articles, a narrower construc- 
ion has already been judicially put on the word “port” as a place where 
hips load and unload, which is the commercial and popular construc- 
ion. The question arose in the case of The Mowe, a German sailing 
hip, which, on August 5th, was seized by an English gunboat while 
assing up the Firth of Forth from a creek at Morrisonshaven, where 
he had laid up for the night before war was declared, to Granton, where 
he was directed to call for orders. It was urged that as she was within 
he limits of the fiscal port of Leith during the voyage she must be 
leemed to be taken in port and could not be confiscated. But the Presi- 
lent rejected this plea and condemned her. In the course of his judg- 
nent, after deciding that the enemy owner might appear and argue 
lis case, he said: 


I will now proceed to deal with the substance of the claim of the 
‘wner in the present case. He contends that his vessel cannot be con- 
lemned as prize. Was his vessel captured at sea, or seized in port? It 
vag argued for him that he was seized in port, and therefore ought 
mly to be detained during the war. For the Crown, on the other hand, 
t was contended that the vessel was captured at sea, and ought to be 
‘condemned. I have sufficiently stated the facts. . 

It was urged that the vessel was geized within the port of Leith, and, 
ilternatively, that she was taken within territorial waters, and not 
‘on the high seas,” and therefore is not confiscable: (see art. 5 of the 
sixth Hague Convention, to which Germany did not agree, and under 
yhich her citizens cannot benefit). In this Convention I am of opinion 
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that the word “port” must be construed in its usual and limited popular 
or commercial sense as a place where ships are in the habit of coming for 
the purpose of loading or unloading, embarking or disembarking. It 
does not mean the fiscal port. The ports of Morrisonshaven, Granton, 
and Bo’ness, I was informed, are within the fiscal port of Leith, but, they 
are all separate ports in the ordinary sense. ‘The vessel was not seized 
in any of such “ports” as the term is so understood, and as it seems to 
me to be used in the Convention. She was not in a port from which, if 
days of grace had been arranged, she could be said to “depart” (“ Sor- 
tir”), Alternatively, it was alleged, but not proved, that she was taken 
in ‘territorial waters,” and that therefore she was not captured on the 
high seas. But I will assume that she was within territorial waters when 
the capture was made. In my view that is wholly immaterial. 

The Sixth Hague Convention does not refer to “territorial waters.” 
A vessel might be in territorial waters for scores of miles, either inno- 
cently or nefariously, and pass numerous ports, without any intention 
to enter any of them. It is idle to say that on this account she would be 
free from capture. Where the Hague Conventions intend to deal with 


territorial waters they are expressly mentioned as distinguished from 


ports; for example, in Convention XII, arts. 3 and 4, and Convention 
XITI, arts. 2,3, 9, 10, &c., the words ‘les eaux territoriales” are used in 
contradistinction to “les ports”: (Cf. also the Declaration of London, 
art. 37, where territorial waters are described as “les eaux des beliger- 
ants”). “En mer,” which is the phrase used in art. 3 of the Sixth Cou- 
vention, is altogether inapt to indicate “territorial waters.” 


The German cruisers, which seized a much smaller number of Briti8h 
merchantmen, have usually sunk their prizes because of their inabflity 
to send them into a port. A number of steam trawlers were sunk on 
both sides in the North Sea. Deep sea fishing vessels of this character 
are not entitled to the immunity from capture granted to small coasting 
ships and fishing smacks, and the exigencies of the naval service fre- 
quently render it impossible to bring them in for adjudication. The 
enemy State can not make any objection to this destruction of its ves- 


' sels, provided that the crews and passengers, if any, are taken off, be- 


cause, as between the belligerents, the property passes on capture; but 
a neutral merchant whose innocent cargo on the destroyed vessel has 
been lost is entitled to full compensation. (See The Ostee, 9 Moore 
P. C. 150 and The Leucade, Spinks, 217). The Germans, therefore, will 
presumably have to compensate a ‘number of American cargo owners 
whose property was laden on English vessel sunk in the southern seas. 
In several cases, the capture and destruction of prizes were the work 
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of converted merchantmen, but no question has so far been raised upon 
the legality of the conversion at sea by any belligerent or any neutral 
State. The court will have to give a judicial interpretation of the article 
in Hague Convention No. VI which excepts from the restriction of the 
full belligerent right of capture vessels which show by their build that 
they are intended to be converted into warships. The question is to be 
argued in the case of the German liner Kronprinzessin Cecilie, which 
was seized in Falmouth on the outbreak of war. An article of another 
Hague Convention limiting the right of capture in the case of fishing 
and coasting vessels has already been judicially construed.. By Article 3 
of Convention No. XI of 1907 “vessels employed exclusively in coast 
fisheries, or small boats employed in local trade, are exempt from cap- 
ture. ... This exemption ceases as soon as they take any part what- 
ever in hostilities.” The President of the Prize Court had to consider 
whether this rule applied to the case of a German sailing cutter (The 
Berlin) which was captured by a British cruiser 70 miles off the Scottish 
coast and 500 miles from her home port. In holding that the vessel was 
properly captured because she could not be regarded as exclusively em- 
ployed in coastal fishing, he, however, expressly upheld as a binding 
rule of international law the immunity of small fishing vessels which are 
genuinely so employed, and adopted the opinion on this point of the 
United States Supreme Court in the Paquete Habana (175 U. 8. 677). 

The conclusion of his judgment may be quoted: 


In this country I do not: think any decided and reported case has 
treated the immunity of such vessels as a part or rule of the law of na- 
tions (vide the Young Jacob and Johanna, 1 C. Rob. 20, and the Liesbet 
van der Toll, 5 C. Rob. 283). But after the lapse of a century I am of 
opinion that it has become a sufficiently settled doctrine and practice 
of the law of nations that fishing véssels plying their industry near or 
about the coast (not necessarily in territorial waters) in and by which 
the hardy people who man them gain their livelihood, are not properly 
subjects of capture in war so long as they confine themselves to the 
peaceful work which the industry properly involves. * *. * 

It is obvious that in the process of naval warfare in the present day 
such vessels may without difficulty and with great secrecy be used in 
various ways to help the enemy. If they are their immunity would dis- 
appear; and it would be open to the naval authorities under the Crown 
to exclude from such immunity all similar vessels if there was reason 
for believing that some of them were used for aiding the enemy. And 
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this seems to be the sense in which the second paragraph of Article 3 
of The Hague Convention should be regarded. 

As to the Berlin, I am of opinion that she is not within the category 
of coast fishing vessels entitled to freedom from capture. On the con- 
trary, I hold that by reason of her size, equipment, and voyage she was 
a deep-sea fishing vessel engaged in a commercial enterprise which formed 
part of the trade of the enemy country, and as such could, and was 
properly captured as prize of war. 


As regards the cargo of enemy prizes captured at sea, two rules are” 
now definitely formulated in the Declaration of London (Articles 59 ` 
and 60): that, in the absence of proof of neutral ownership, all goods on 
enemy vessels are presumed to be enemy goods, and that enemy goods on. 
board an enemy vessel retain their enemy character till they reach their 
destination, notwithstanding any transfer effected after the outbreak of 
hostilities while the goods are being forwarded. In the case of all goods 
shipped before the outbreak of war, the ordinary provisions of the 


mercantile law may be applied to determine whether the property during 


the voyage is in the sellers or the buyers. (See the Packet de Bilboa, 
2 C. Rob. 133.) And similarly transfers of property in transitu made 
bona. fide before the outbreak of war will be recognized by an English 
prize court. The new English prize court rules which were brought into 
operation at the commencement of the war provide a simple and &x- 
peditious procedure of release of property which is not liable to. gon- 
demnation, and under this procedure a large amount of the cargo on the 
captured German vessels has been released to British and neutral 
claimants upon their production ‘of the bills of lading in respect of the 
goods or other sufficient evidence of. ownership according to the met- 
cantile law. Several broad principles have been applied to the question 
of ownership at the moment of capture. Goods shipped f. o. b. are 
deemed the property of the buyer from the time of the shipment, and, 
therefore, if consigned to the enemy country in an enemy or British 
vessel, are seizable as enemy property. On ‘the other hand, goods: 
shipped c. i. f. may remain the property of the shipper when he has 
reserved the power of disposition by taking the bill of lading, or by some 
special provisions in the contract. But ordinarily, they become the 
property of the consignee on shipment and the tender of the shipping 


documents to him. And it depends on the enemy or neutral character of 
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the owner at the moment of capture whether the goods are prize. The 
President of the Prize Court held in an important test case, The Mira- 
michi, that goods shipped from America c. i. f. to German buyers in 
Germany were not to be condemned as enemy property where the 
contract provides for payment against documents and the buyers had. 
rejected the documents on tender.. The shipper retained the bill of 
lading and the jus disponendi and was therefore to be treated as the 
American owner. When, moreover, goods have been consigned from a 
neutral or friendly country to a port in the enemy country to the order 
of the shipper, and there is nothing further to show in whom the prop- 
erty would have lain on delivery, the representative of the Crown, the 
Procurator-General, has usually been willing to resign the cargo to a 
claimant who could produce a bill of Jading. But when no claimant 
has appeared or when the claimant has failed to prove a title, cargo on. 
an enemy vessel consigned to the enemy country has been condemned 
as enemy property. 

In determining the enemy or neutral character of the owner of cargo, 
the English court has followed the traditional practice of making com- 
mercial domicile the criterion. The Declaration of London, it is well 
known, leaves the question open between the English rule of following 
domicile. or the Continental rule of following nationality. But the 
English rule, it-is believed, is being adopted in the present war by the 
allies. Cargo has therefore enemy character if its owner is established 
in the enemy territory, though he be the subject of a neutral or an allied 
country, or even a British subject. The principle is clear for the in- 
dividual trader; but, in the case of a firm which has its principal seat in a 
friendly country and possesses a branch establishment in the enemy 
territory, the question is more difficult. The matter has not yet come 
before the prize court for judicial determination, but it is submitted that 
if the branch has the powers of an independent house, which can deal 
with the goods on its own authority and has received the documents 
respecting the goods, it must be treated as the owner; while, if it 1s 
merely a receiving agent for the goods, which are at the disposition of the 
principal house, and, if that princtpal house can produce the shipping 
documents, the property is treated as in its ownership, and has, therefore, 
neutral character, in spite of its destination to the enemy country. 
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While British-owned and neutral-owned cargo on board an enemy 
vessel is protected by the Declaration of Paris, British arfd neutral 
property in the vessel itself, and encumbrances upon the vessel owned by 
friendly and neutral persons, in accordance with the rules of the old 
English prize law, have been disregarded. The capture operates in law 
upon the gross property in the ship, and likewise upon the gross property 
in the cargo, without taking account of any equitable claims. This 
principle, which was clearly enunciated at the beginning of the last 
century in several of the judgments of Lord Stowell and has been 
adopted by the American prize judges, was reaffirmed in one of the 
earliest prize decisions arising out of the present war, given by Sir Samuel 
Evans. (The Marte Glaeser.) The short effect of that judgment may 
be appreciated in the following summary. It covers the difficult claim 
of part ownership, liens and mortgages, but the learned judge dwelt at 
special length with the question of the recognition of neutral mortgages 
upon an enemy vessel which it was sought to distinguish from other 
charges. He cited decisions of the French and Japanese prize courts to 
show that the Declaration of Paris had not affected the old rule against 
disregarding liens and charges on captured property and rejected all the 
claims as of no effect in the prize court. 


This is the case of a German ship captured at sea after the outbreak of 
hostilities, which is, therefore, a fit subject for condemnation; arfd I 
decree the condemnation, and order the vessel to be sold. Various 
claimants have appeared. The persons who have claimed are share- 
holders, mortgagees, and the people who have disbursed expenses on 
the vessel. With regard to the shareholders in a vessel, it is clear that 
their property must go with the capture of the vessel in which they have 
put their money, whether they are German, or neutral, or English sub- 
jects. If a shareholder invests his money by taking shares in a vessel 
which is liable to capture, he takes that risk; but if a British shareholder 
likes to present his case to the Crown as a case for lenient treatment, 
that is another matter. Similarly with regard to claimants who have 
advanced money to the vessel or have rendered services. Sitting as a 
judge of the Prize Court I cannot recognise their claims; if they are to be 
allowed it must be from the bounty of the Crown. With regard to the 
claim of the mortgagees, it has been attempted to distinguish a mortgage 
from a maritime lien, which it is clear cannot prevail against capture. 
(The Tobago, E. P. C., I 456, and The Marianna, 6 C. Rob. 25.) .I can 
see no reason why in Prize Law that distincfion should be admitted, and 
there is authority both in English and American cases for disregarding 
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the claim of neutral mortgagees of an enemy vessel against the captors. 
(The Aina, No. 1, Spinks 8; and The Hampion, 5 Wall. 374.) See also 
The Frances, 8 Cranch 4 & 8, and the Carlos F. Roses, 177 U.S. 655. 
It has been argued that, on the analogy of the protection of neutral 
goods in enemy vessels which is afforded by the Declaration of Paris, 
neutral encumbrances on an enemy vessel should be protected. The 
Declaration of Paris, however, does not deal with ships but with goods, 
and the principles of capture are different in the two cases. It would 
make maritime seta a hazardous proceeding if the captors had to take 
account of such claims upon the captured property, and it would open 
the way to evasion of the belligerent rights. I reject the claims which 
have been presented, and decree that the vessel was properly seized as a, 
prize, and that she is subject to condemnation. 


But, while the legal claims of neutral and friendly encumbrancers are 


not recognized by the court, the Crown is prepared in proper cases to’ 


take account of them by way of grace. And by the side of the common 
law of prize administered by the court there is likely to grow up an equity 
of prize administered by the Crown’s representative, the Procurator- 
General, and his agents. The Crown, though always in English prize 
law the fountain of all prize, is now in a stronger position to give effect 
to equitable claims against captors, because, in the first place, pri- 
vateering has been abolished and all captures are now made by the public 
ships of the State; and, in the second place, captors are no longer entitled 
to the proceeds of their prizes. The former practice of distributing prize 
money has been abolished. No legislation was required upon the, sub- 
ject, but an Order in Council of August 28th established a prize fund, into 
which all the net proceeds of prizes will be paid; and, at the end of the 
war, this fund will be divided by way of bounties among the whole navy. 

So far, we have been considering the treatment of German ships and 
cargoes, and though what has been said applies in part to Austrian 
vessels, there are certain important differences in the practices. War 
was not declared on Austria until August 12th, and Austrian vessels 
detained in English ports before that date for the carriage of contraband 
were treated somewhat indulgently as neutral vessels, and innocent 
German cargo on them was not seized. Moreover, as the British 
Government received satisfactory aSsurances from the Austrian Govern- 
ment that British vessels in Austrian ports would receive reciprocal 
treatment, the articles of the Order in Council of August 4th last, giving 
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days of grace to enemy vessels taken in port at the outbreak of war, ° 
became fully operative in respect of Austrian ships. ‘Cargo ofa contra-. 
band character was discharged from them, but on payment of its value .. 
to the neutral or friendly owners, and the vessels themselves were al- 
lowed to depart with a pass for a named Austrian or neutral port. 
When the vessel was unable or unwilling to depart within the period of 
grace, she was detained on the same terms as the German ships. The 
question as to the treatment of Austrian vessels captured at sea. while: è 
in ignorance of hostilities, was settled by a notice issued from the“ 
foreign office at the end of October. It might have afforded a subtle . 
argument as to whether Austria was entitled in this war as against - 
_the allies to the benefit of Article 3 of the Hague convention, which - | 
provides that vessels taken in those circumstances shall not be con- 
fiscated, but only detained, seeing that Germany and Russia, two of the 
belligerents, are not parties to that article in the convention. Probably 
the strict answer is that Austrian vessels were not legally entitled to the 
indulgence; but as the official notice subjoined shows, reciprocal con- 
cessions were made by the two Governments concerted. 

The Secretary of State for Foreign Affairs has received information 
to satisfy him that British merchant ships, which cleared from their 
last port of departure before the outbreak of hostilities with Austria- 
Hungary, but have been, or may be, met with at sea by Austro-Han- 
garian ships of war after the outbreak of such hostiljties, are to be de- 
tained during the war, or requisitioned in lieu of condemnation as prize, | 


and he has accordingly addressed the undermentioned notification to 
the Lords re of the Admiralty. 


For 
oe 31, 1914. 


Sir Edward Grey to the Lords Commissioners of the Admiralty 


Foreign Office, 
October 81, 1914. 
My Lorps, 


I have the honour to.state that information has reached me of a na- 
ture to satisfy me that British merchant ships, which cleared from their 
last port before the outbreak of hostilities with Austria-Hungary, but 
have been, or may be, met with gt sea by Austro-Hungarian ships of 
war after the outbreak of such hostilities, are to be detained during the 
sas or requisitioned in leu of condemnatien as prize. 

ungarian merchant vessels therefore, which cleared from 
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their last port before the declaration of war, and are captured after 
the outbreak of hostilities with Austria-Hungary, and brought before 
British Prize Courts for adjudication, will be detained during the war, 
or requisitioned subject to indemnity. 
I have, etc., 
E. GREY. 


Finally, on this part of the subject, it is to be noted that the Prize 
Court held that enemy cargoes on British ships, whether seized at sea or 
in port, were liable to condemnation, because neither the Declaration 
of Paris nor any Hague Convention protected them, and therefore the 
old right of maritime capture of any enemy property afloat still applied. 


TI. CAPTURE OF NEUTRAL VESSELS AND CARGOES 


The allied Powers from the outset of the war agreed to adopt the : 
Declaration of London as the basis of the law to regulate their bellig- 
erent rights over neutral shipping in respect of contraband, blockade 
and unneutral service. The Declaration had not. been ratified by 
England because*the Naval Prize Bill of 1911, which was introduced 
into the English Parliament with a view to its ratification, was finally 
rejected by the House of Lords and the Government had taken no 
further steps; but, consequent upon the agreement of the allies, an Order 
in Council was issued on August 22d stating that the Declaration 
. should be adopted and put in force during the war as if it had been 
ratified, subject to various additions and modifications. The order was 
in the following terms: . 


Whereas during the present hostilities the Naval Forces of His Majesty 
will co-operate with the French and Russian Naval Forces, and 

Whereas it is desirable that the naval operations of the allied forces so 
far as they affect neutral ships and commerce should be conducted on 
similar principles, and 

Whereas the Governments of France and Russia have mformed His 
Majesty’s Government that durmg the present hostilities it is their 
intention to act in accordance with the provisions of the Convention 
known as the Declaration of London, signed on the 26th day of February, 
1909, so far as may be practicable. 

Now, therefore, His Majesty, by and with the advice of His Privy 
Council, is pleased to order, and it is hereby ordered, that during the 
present hostilities the Convention known as the Declaration of London 
shall, subject to the following additions and modifications, be adopted 
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and put in force by His Majesty’s Government as if the same had been 
ratified by His Majesty :— . 

The additions and modifications are as follows:— 

(1) The lists of absolute and conditional contraband contained in the 
Proclamation dated August 4th, 1914, shall be substituted for the lists 
contained in Articles 22 and 24 of the said Declaration. 

(2) A neutral vessel which succeeded in carrying contraband to the 
enemy with false papers may be detained for having carried such contra- 
band if she is encountered before she has completed her return voyage. 


(3) The destination referred to in Article 833 may be inferred from any 


sufficient evidence, and (in addition to the presumption laid down in 

Article 34) shall be presumed to exist if the goods are consigned to or 

for an agent of the Enemy State or to or for a merchant or other person 
under the control of the authorities of the Enemy State. 


(4) The existence of a blockade shall be presumed to be known-— ' 


(a) to all ships which sailed from or touched at an enemy porta 
sufficient time after the notification of the blockade to the local au- 
thorities to have enabled the enemy Government to make known the 
existence of the blockade, 

(b) to all ships which sailed from or touched at a British or allied 
port after the publication of the declaration of blockade. 


(5) Notwithstanding the provisions of Article 35 of the said Declara- ` 


tion, conditional contraband, if shown to have the destination referred 
to in: Article 33, is liable to capture to whatever port the vessel is bound 
and at whatever port the cargo is to be discharged. 

(6) The General Report of the Drafting Committee on the said 
Declaration: presented to the Naval Conference, and adopted by the 
Conference at the eleventh plenary meeting on February 25th, 1909, 
shall be considered by all Prize Courts as an authoritative statement of 
the meaning and intention of the said Declaration, and such Courts shall 
construe and interpret the provisions of the said Declaration by the 
light of the commentary given therein. 

And the Lords Commissioners of His Majesty’s Tene the Lords 
Commissioners of the Admiralty, and each of His Majesty’s Principal 
secretaries of State, the President of the Probate, Divorce and Ad- 
miralty Division of the High Court of Justice, all other Judges of His 
Majesty’s Prize Courts, and all Governors, Officers and Authorities 
whom it may. concern, are to give the necessary directions herein as to 
them may respectively appertain. 


It may be recalled that at the opening of the Crimean War England 
modified her prize practice in order that it should be uniform with the 
French and in. the present struggle*the exercise of the prerogative was 
called for to secure the necessary modification of the existing British 
prize law for uniform action with the Allies. 
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The adgption of the report of M. Renault as the official commentary 

on the Declaration was expected, as in the discussion of the Naval Prize 
Bill it was pointed out that many provisions in the articles of the Declara- 
tion only received an exact meaning in the text of the commentary. 
_ The modification introduced by the Order in Council into the rules of 
blockade laid down in the Declaration widens the cases of presumptive 
knowledge of a blockade which will make a neutral vessel liable to 
capture for attempted breach of blockade. By Article 15 of the Declara- 
tion knowledge of the blockade is presumed if the vessel left a neutral 
port subsequently to the notification of the blockade to the Power to 
which the port belongs. By Article 4 of the Order in Council the pre- 
sumption will apply to a neutral vessel which left a British, French, 
Russian or Belgian port after the publication of the declaration of 
blockade, or which left a German or Austrian port in sufficient time after 
the notification of the blockade to the local authorities to have enabled 
the enemy government to make known the existence of the blockade to 
neutrals. . 

The more important changes, however, affect the doctrine of con- 
traband. The class of absolute contraband is increased by the inclusion 
of aeroplanes, airships, balloons, etc., which appear in the list of © 
absolute contraband of the proclamation of August 4th, while they 
are In the list of conditional contraband in Article 24 of the Declara- 
tion of London. The effect of the modification is that aeroplanes, ete., 
can be condemned as prize when found on any vessel destined to the 
enemy country, or where there is any indication that they are to be 
forwarded from a neutral port to the enemy country. It is not neces- 
sary to show that they are destined for the use of the armed forces or 
of a government department of the enemy State. 

The penalty for carrying contraband is extended by Article 2 of the 
Order in Council to the case of a vessel which is captured on her return 
voyage after having carried contraband to the enemy with false papers. 
This is in accordance with the rule laid down in an English prize case, 
The Nancy (3 C. Rob. 122), but modjfies the rule laid down in Article 38 
of the Declaration. It is presumed that the neutral vessel will only be 
liable to capture on her return voyage if she sailed under false papers, so 
that the change is very restricted m its effect. 
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The additions and modifications numbered (3) afd (5) in the Order 


mark a striking extension of the rules upon the capture of conditional i 


contraband which had been formulated by the London Conference. 
According to the Declaration, conditional contraband could only be 
captured if shown to be destined for the use of the armed forces or of 
the government or of a government department of the enemy State, 


and that destination was presumed to exist if the goods were con-, 


signed “‘to enemy authorities, or to a contractor established in the 
enemy country who, as a matter of common knowledge, supplies articlea 
of this kind to the enemy, or if they are consigned to a fortified place 
belonging to the enemy, or other place serving as a base for the armed 
forces of the enemy.” Grave doubts had been expressed as to the true 
interpretation of “contractor” (the French text having commerçant) 
as also of “a place serving as a base.” And the additions in the Declara- 
tion, while not throwing light on the second ambiguity, sought to clear 
up the first by the extension of the presumption of hostile destination 
when the goods are consigned to or for an agent of the enemy State or 
to or for a merchant or other person under the control of the authorities 
of the enemy State. The last-named class, however, itself seems to 
require interpretation, and it would have been for the prize court to 
determine it more exactly; but before the question was raised judicially, 
this part of the Order has been repealed. 

Still more important than the extension of the presumption of hostile 
destination for conditional contraband is the extension to that class of 
goods of the doctrine of continuous transport. The Declaration applies 
that rule to absolute contraband, following the practice which started in 
the American Civil War (see the cases of the Peterhoff and the Springbok, 
5 Wall. 28 and 1), and was subsequently illustrated in the case of the 
Doelwyk, an Austrian steamer seized by the Italians in 1897 in their 
little war with Abyssinia. But the Declaration expressly rejected the 
doctrine for conditional contraband except when the enemy country 
has no seaboard. (Article 36.) Now Germany and Austria are not in 
that condition, but there were peculiar conditions in the present war, 
due to the fact that neutral ports, such as Rotterdam and Copenhagen, 
became the chief means of access to a large part of Germany, owing 
to the mining of the North Sea and the naval operations. Germany, 
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in fact, was assimilated to the position of a country having no sea coast, 
because there were no ports on her coast line to which neutral shipping 
could put in. And the allies naturally could not be expected to allow 
his armies to be supplied through neighboring neutral ports with food 
stuffs or fuel or military clothing or railway material any more than 
with arms and ammunition. The partial adoption and partial rejec- 
tion of the doctrine of continuous transport for contraband trade at 
the London Conference was a diplomatic compromise, and such com- 
promises which are not based on any principle do not stand very well the 
test of stern belligerent practice. In an article which appeared in the 
last April number of this Jounnaz on the Declaration, the Editor of 
this review criticized the solution reached at London, and the American 
plenipotentiary to the Conference likewise criticized it as an unconvinc-°* 
ing compromise in a report on the work of the Conference, which was 
published in the JournNaL in 1909. Provided the evidence of hostile 
destination is made out, neutrals cannot fairly complain of the deten- 
tion of their cargoes of any contraband character consigned to the 
enemy country through a neutral port. It is the ultimate destination 
which must be the criterion of innocent or noxious character. It is to 
be noted that the Declaration of London, not having been ratified be- 
fore the war by the belligerent Powers, was not a binding treaty be- 
tween them and neutrals, and it was therefore clearly open to the Allies 
to modify its rules, provided that they did not violate any recognized 
rules of international law by their changes. And at the London Con- 
ference all the allied Powers, as well as Italy and the United States, 
had been in favor of applying the doctrine of continuous transport to 
conditional as well as to absolute contraband. 

Another important but short-lived modification of the provisions of 
the Declaration as to conditional contraband was the addition to the 
list of conditional contraband articles made by an Order in Council 
issued on September 20th. It provided that the following articles were 
to be treated as conditional contraband: 

Copper, unwrought, 

Lead, pig, sheet or pipe, 

Glycerine, ° 

Ferrochrome, 
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Hematite iron ore, | ° . te” 

Magnetite iron ore, 

Rubber, 

Hides and skins, raw or. rough tanned (but not including dressed 
leather). 


As regards the inclusion of the iron ores, Sweden complained that 
these articles were on the “free list” established by Article 28 of the 
Declaration of London, and that her merchants would be very seriously 
injured if the prohibition in the trade of these ores were maintained. 
There can be, however, little doubt that these ores come within the prin- 
ciple of contraband, because they are extensively used in the manu- 
facture of armament; and, as the Declaration as a whole is not a binding 
“part of international law, it is still open to a belligerent to declare as 
contraband whatever is in fact capable of use for military purposes. 
The English Government, pending a more definite settlement of the 
list of contraband for the time permitted the trade in iron ores from . 
Sweden. But on October 29th two fresh Orders in Council were issued 
repealing the two earlier Orders about the Declaration of London, and | 
establishing new lists of contraband, both absolute and conditional, ` 
and making a number of needed modifications of the rules of the Declar- 
ation. The Orders, which represent the considered British attitude to- 
ward contraband during the war, and which were followed by the Allies 
-in their dealings with neutrals, read as follows: 


Wuornas on the fourth day of August, 1914, we did issue our Royal 
Proclamation specifying the articles which it was our intention to treat 
as contraband of war during the war between us and the German Em- 
peror; and 

WHEREAS on the twelfth day of August, 1914, we did by our Royal 
Proclamation of that date extend our Proclamation afore-mentioned to 
the war between us and the Emperor of Austria, King of Hungary; and _ 

WHeERHAS ‘on the twenty-first day of. September, 1914, we did by our 
Royal Proclamation of that date make certain additions to the list of 
articles to be treated as contraband of war; and 

Wuuranas it is expedient to consolidate the said lists and.to make cer- 
tain additions thereto: 

Now, THEREFORE, we do hereby declare, by and with the advice of 
our Privy Council, that the lista of contraband contained in the schedules 
to our Royal Proclamations of the fourth day of August and the twenty- 
first day of September aforementioned are hereby withdrawn, and that 
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in lieu thereof duping the continuance of the war or until we do give 
further public notice the articles enumerated in Schedule I hereto will 
be treated as absolute contraband, and the articles enumerated in 
Schedule II hereto will be treated as conditional contraband. 


SCHEDULE I 


1. Arms of all kinds, including arms for sporting purposes, and their 
distinctive component parts. 

2. Projectiles, charges, and cartridges of all kinds, and their distinc- 
tive component parts. 

3. Powder and explosives specially prepared for use in war. ° 

4, Sulphuric acid. 

5. Gun mountings, limber pores: limbers, miltary wagons, field 
forges and their distinctive component parta. 

6. Range-finders and their distinctive component parts. 

7. Clothing and equipment of a distinctively military character. 

8. Saddle, draught, and pack animals suitable for use in war. 

9. All kinds of harness of a distinctively military character. 

10. Articles of camp equipment and their distinctive component parts. 

11. Armour plates. 

12, Hematite iron ore and hematite pig iron. 

13, Iron pyrites. 

14. Nickel ore and nickel. 

15. Ferrochrome and chrome ore. 

16. Copper, unwrought. 

17. Lead, pig, sheet, or pipe. 

18. Aluminium. 

1% Ferro-silica. 

20. Barbed wire and implements for fixing and cutting the same. 

21. Warships, including boats and their distinctive component parts 
of such a nature that they can only be used on a vessel of war. 

22, Aeroplanes, airships, balloons, and aircraft of-all kinds, and their 
component parts, together with accessories and articles recognizable 
as intended for use in connection with balloons and aircraft. 

23. Motor vehicles of all kinds and their component parts. 

24. Motor tires; rubber. 

25. Mineral oils and motor spirit, except lubricating oils. 

26. Implements and apparatus designed exclusively for the manufac- 
ture of munitions of war, for the manufacture or repair of arms, or war 
material for use on land and sea. 


SCHEDULE II 
1. Foodstuffs. @ 
2. Forage and feeding stuffs for animals. i 
3. Clothing, fabrics for clothing, and boots and shoes suitable for use 
in war. 
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4. Gold and silver in coin or bullion; paper money., 

5. Vehicles of all kinds, other than motor vehicles, available for use 
in war, and their component parts. 

6. Vessels, craft, and boats of all kinds; floating docks, parts of docks, 
and their component parts. 

7. Railway materials, both fixed and rolling stock, and materials for 
telegraphs, wireless telegraphs, and telephones. 

` 8. Fuel, other than mineral oils. Lubricants. 

9. Powder and explosives not specially prepared OF use in war. 

10. Sulphur. 

11. Glycerine. 

12. Horseshoes and shoeing materials. 

13. Harness and saddlery. 

14. Hides of all kinds, dry or wet; pigskins, raw or dressed; leather, 
undressed or dressed, suitable for saddlery, harness, or military boots. 

15. Field glasses, telescopes, chronometers, and all kinds of nautical 
instruments. 


Waoreas by an Order in Council dated the 20th day of August, 1914, 
His Majesty was pleased to declare that during the present hostilities 
the Convention known as the Declaration of London should, subject 
to certain additions and modifications therein specified, be adopted and 
put in force by His Majesty’s Government; and 

Wuerxas the said additions and modifications were rendered neces- 
sary by the special conditions of the present war; and ~ 

Wuernas it is desirable and possible now to re-enact the said Order | 
in Council with amendments in order to minimize, so far as possible, 
the interference with innocent neutral trade occasioned by the war: 

Now, THEREFORE, His Majesty, by and with the advice of His Privy 
Council, is pleased to order, and it is hereby ordered, as follows :— 

1. During the present hostilities the provisions of the Convention 
known as the Declaration of London shall, subject to the exclusion of 
the lists of contraband and non-contraband, and to the modifications 
hereinafter set out, be adopted: and put in force by His la s Gov- 
ernment. 

The modifications are as follows:— 

(i.) A neutral vessel, with papers indicating a neutral destination, 
which, notwithstanding the destination shown on the papers, proceeds 
to an enemy port, shall be lable to capture and condemnation if she is 
encountered before the end of her next voyage. 

(i1.) The destination referred to in Article 33 of the said Declaration 
shall (in addition to the presumptions laid down in Article 34) be pre- 
apie to exist if the goods are consigned to or for an agent of the enemy 

tate 

Gii.) Notwithstanding the provisions of Article 35 of the said Declara- 
tion, conditional contraband shall be liable to capture on board a vessel 
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bound for a neutral port if the goods are consigned ‘‘to order,” or if 
the ship’ papers do not show who is the consignee of the goods or if 
they show a consignee of the goods in territory belonging to or occupied 
by the enemy. 

(iv.) In the cases covered by the preceding paragraph (iii.) it shall 
lie upon the owners of the goods to prove that their destination was in- 
nocent. 

2. Where it is shown to the satisfaction of one of His Majesty’s 
Principal Secretaries of State that the enemy Government is drawing 
supplies for its armied forces from or through a neutral country, he may 
direct that in respect of ships bound for a port in that country, Article 35 
of the said Declaration shall not apply. Such direction shall be notified 
in the “London Gazette,” and shall operate until the same is withdrawn. 
So long as such direction is in force, a vessel which is carrying conditional 
contraband to a port in that country shall not be immune from capture. 

3. The Order in Council of the 20th August, 1914, directing the adop-, 
tion and enforcement during the present hostilities of the Convention’ 
known as the Declaration of London, subject to the additions and 
modifications therein specified, is hereby repealed. 


The lists of contraband at first sight offer the appearance of a large 
extension of the doctrine of prohibited trading by neutrals with the 
enemy; but, on examination, it is submitted that the changes are in 
accord with the general principles which governed the scheme of the 
Declaration. Articles exclusively or mainly used for warlike purposes 
during war may be declared absolute contraband, while articles suscep- 
tible of use for war, though also required for civil purposes, may be 
declared conditional contraband. The list of absolute contraband in 
the Declaration of London (which was drawn up five years ago) failed 
to meet the actual need of belligerents today, because it did not foresee 
the vital part which motor traffic would play in military operations, and 
it failed also to prohibit the trade in articles, which though not im- 
mediately munitions of war, are essentially required for the manufac- 
ture of munitions. The new list remedies this defect, while the addi- 
tion to the list of conditional contraband of hides, pigskins and leather 
suitable for saddlery, harness or military boots is obviously reasonable. 
The fresh presumptions of hostile destination set up by Modification iii, 
where goods are consigned to order or the ship’s papers do not show any 
consignee, are a new, but, a justifiable application of the doctrine of 
continuous voyage, which the modern circumstances of commerce in 
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war have called for. Merchants engaged in contraband trade today are 
skillful enough to hide the enemy destination, and the belligerent can 
only protect himself either by a more rigorous control on the sea of ` 
neutral trade which bas not a clearly innocent destination or by induc- 
ing neutral states to assist in checking the noxious trade of their subjects. 
The latter way was the object aimed at in Article 2 of the order, and, in 
fact, the publication of the order was followed by ordinances passed 
in Denmark, Holland and Sweden to prohibit the exportation from * 
those countries of goods which were contraband. In this way, their 
sea-borne commerce was protected against excessive interference while 
the belligerent’s need was satisfied. 

It is notable that articles, whether of absolute or conditional contra- 
*band, which were seized in neutral vessels bound for the enemy country 
‘at the outbreak of hostilities, have not been confiscated, but, as 

is provided for in Article 43 of the Declaration, are condemned subject. 
to the payment of compensation and that whether the ship was taken 
at sea or in the belligerent’s port. If the owner were a person living in 
the enemy country, the payment of compensation is suspended till the 
conclusion of war, because of the rule against making payments to an 
enemy subject. -And the cargo owner takes the proceeds of the contra- a 
band cargo subject to the payment of the ship’s freight, the English 
prize rule being that the ship is entitled to her freight, although the 
goods have not been brought to their destination, if she was prevented 
from carrying them there solely by the disability of the goods. 

Apart from contraband, the- chief topic among those covered by the 
Declaration of London which has become of practical concern in the 
early stages of the war is that of transfer to a neutral flag after the 
outbreak of hostilities. The rules of the Declaration on this point are 
more rigid and more severe against attempted transfers than the old 
English prize rule. By Article 56, the transfer of an enemy vessel to a 
neutral fiag in war time is void, unless it is proved that it was not made 
in order to evade the consequences to which an enemy vessel is exposed, 
t. e., capture by the public ships of the belligerent; whereas, by the former 
English rule, these transfers were valid if made bona fide and by out and 
out sale in a neutral or enemy port other than a blockaded port. It was 
in virtue of the new rule that the English Government originally pro- 
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tested against the transfer to the Anora flag of the German liners 
which, at “the outbreak of war, were bottled up in ports of the United 
States; and, if finally the transfer is permitted, it will be a deliberate 
waiving of belligerent rights granted out of regard to the innocent 
purposes for which the Americans propose to apply the acquired vessels. 

Finally, attention may’ be directed to an instructive prize decision 
which partly turned on the question of transfer immediately prior to 
” war from a belligerent to a neutral flag (The Tommi and The Rothersand). 
The case concerned two vessels seized in the port of London on August 
5th when they were flying the German flag; but it was urged that they 
should be released because of an alleged transfer made four days pre- 
viously from their former German owners to an English company. 
This transfer had been made by telegram while the vessels.were on their 
voyage from Germany to England. In refusing to recognize the trans- 
fer the Prize Court judge said: 


There are three heads under which the case can be considered. First, 
whatever may be the result properly to be attributed to this alleged 
transfer, it is said the vessel was sailing under the German flag on August 
5, and that therefore the German flag proves her nationality, and she 
must therefore be taken to be German and subject to seizure by this 
country on August 5. It is perfectly clear that if a ship does sail under 
a particular flag, unless there are very special reasons, she enjoys the 
protection of the country whose flag she flies, and she is regarded as 
belonging to the State whose flag she carries. Mr. Laing said there was 
a distinction to draw in considering this part of the case between a cap- 
ture at sea and seizure in port. It does not matter in the slightest degree 
whether the flag was actually flying anid hoisted at the mast. The ques- 
tion is what flag she was entitled to fly, and in my view there is no dis- 
tinction upon this part of the case between a ship captured at sea and a 
ship seized in port. * * * Therefore if there were no other point in 
the case, I think the fact that the vessel was flying the German flag is 
enough to entitle her to be regarded as the subject of capture. The sec- 
ond question is whether this transfer was valid, and I have come to 
the conclusion, clearly, for the purpose of the Prize Court, that this 
transfer was not a valid transfer at all. * * * It was hardly more 
than this: “We understand you over there, and you understand us 
over here; our companies are mutually connected: Wein Germany own 
nine-tenths of the shares in the British company; if war breaks out 
whoever the belligerent is, let this ship be called a British ship.” I think 
that is the real substance of, the transaction. Apart from that, much 
more is needed to transfer a vessel in transit when war has been declared 
or even when war is imminent than was done in this particular case. 


t 
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‘If I have stated the correct principles to apply I need not go into the 
details of the case to point out that nothing was arranged as to when 
the purchase money was to be paid, as to when the completion was to 
take place, or that it is not shown that any satisfactory arrangement was. 
made by the British company that they and not the person who is said 
to have bought the vessels should become the purchasers. Apart from 
the Declaration of London (Articles 55 and 56), and whatever alteration - - 
that may make in the law, it cannot be said that the artificial periods of 
time for the transfer of vessels agreed upon by the various nations can 
be found in any decision of any particular Prize Court belonging to any «. 
country. They are convenient, but I refer to Articles 55 and 56 to show 
(1) that the basis of the whole thing must be that the transfer was not 
made to avoid the consequences to which the enemy vessel supposed 
to be transferred might be exposed by the action of any belligerent, and 
(2) that in any event, even after a lapse of time like 30 days, the transac- 
tion must have been completed, not merely by letters or telegrams pass- 
ing, but by the execution of the formal documents necessary to complete 
the title. In this case there is an absence of any such documents. . I 
have come to the conclusion, therefore, without any doubt that ‘this 
alleged transter was not valid. 


Norman BENTWICH. 


THE ORGANIZATION OF INTERNATIONAL FORCE 


Introductory. At this time nearly all serious minds are preoccupied 
with the problem how, after the European war, peace may be most 
effectively promoted and maintained. Thoughts are turned toward the 
question what is the best international system for the sustenance of 
higher international justice—a revitalized Concert of Europe, or of the 
world, or some new application of the “balance of power” principle. 
There are those who consider the “balance of power” doctrine to have ° 
outlived its usefulness, and to have shown itself productive of mischief; 
others would retain or reconstruct existing alliances in a form more 
efficacious for the preservation of international peace. Statesmanship 
will have to face many other difficult problems of international relation- 
ship after the war, and internationalists will be impelled to give a greatly 
imereased share of their attention to the sanctions of international law 
and to the political conditions essential to its maintenance and develop- 
ment. Such questions call for an understanding of aspects of the life 
of the international community that are now much more strongly 
accentuated than they were before the war, and that can scarcely fail to 
attract scientific study to factors in the general situation the importance 
of which till recently was underrated. These practical problems demand 
in some degree philosophical study of the structure of the international 
community; as pure science precedes applied science, the communal life 
of States must be analyzed before light can be thrown on the issues of 
practical statecraft. The question how international force is to be 
organized, so as to render most effective aid to the cause of justice, pre- 
supposes for its satisfactory solution an inquiry into the actual con- 
stitution of the international society. States, moreover, can wisely order 
their future only by acting with full knowledge of the lessons of history. 
The interpretation of history is a necessary point of departure for the 
statesman and the publicist, if they are to offer sound proposals for 


practical action. But one is powerless to extract any meaning from 


45 


46 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


history without understanding the social processes of which conspicuous 


historical events are but the surface manifestations. One must read 
history in the light of political science to grasp its meaning. Thus we 
are led inevitably, as a preliminary to any practical program, or to any 
interpretation of recent history, to the task of surveying the actual 
distribution, transformation, and organization of international force, 
and of stating in analytical terms the relation between these processes 


and the maintenance of international right—that is, order and justice.. 


The conceptions of international force and of international power are 80 
closely related as to be almost identical, but in this investigation we 
prefer the concept of force as something more positive and more tangible 
, than power, which is latent force, or that which may develop actual force. 
For this reason the propositions here elaborated apply equally to the 
organization of international power—to the establishment of that 


‘authority through wura the supremacy of law is effectuated and 


secured: 

The Relation of Force to Right. Tt is as true of interfiational law as of 
other law that force is necessary as a means to the i of 
social order. 


Stammler, even if his main positions cannot be accepted unreservedly, 


has the merit of having shown, with admirable clearness, the necessity 
for force as a means to the maintenance of right. His idealism con- 


Te 


sequently does not suffer from that undervaluation of mechanical con- . 


ceptions, that anti-positivistic tendency, which has deprived idealis- 
tic interpretations of law, as a whole, of fruitfulness. His view is thus 
summed up by Dr. Berolzheimer: 


Convention makes its appeal to the individual. Those who conform 
to it do so of their own accord. If social life were organized exclusively 
upon the basis of convention, It would affect only “certain men with 
certain qualificatioris.”’ Hence convention does not account fot the 
entire range of social life. “Convention alone cannot produce an orderly 
social life or even approximate it.” Legal coercion alone has within it 
the capacity to regulate all phases of social life; and therein lies its 
justification—" as a necessary means to the establishment of the principle 
of order in the social life of man.”! ° 


This argument, which applies to legal coercion, would not be’ changed 
| 1 The World’s Legal Philosophies, Boston, 1912, 407. 
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in any esstntial respect if it were made to apply to moral force,” which is 
equally necessary to the maintenancé of the moral order. If the moral 
system were itself organized solely upon the basis of convention, it too 
would affect only “certain men with certain qualifications.” There 
would be no way of securing the triumph of the higher over the lower 
conscience. Just as pressure must be applied to conduct in order to 
prevent lawlessness, it must likewise be applied to motives, as well as to 
acts, if moral anarchy is to be avoided and the supremacy of a lofty 
moral code is to be achieved. Force is therefore the necessary instru- 
ment of right, alike in the moral and in the legal sphere. 

The Specific Force of Right. All force thus exerted for the maintenance 
of right, however, is not deliberately chosen; all such force need not be e 
the artificially selected mechanical means to a desired end. Men will 
spontaneously exert the strength at their command to achieve what their 
will desires, without making any calculation of its efficacy and, indeed, 
without any conscious exertion of the resources at their command. The 
instinct of social "reprobation, which may be as effective in arresting 
wrongdoing as deliberate persuasion, is an example of this spontaneous 
force. But it is not only in the subjective or psychic sphere that force 
may be exercised spontaneously. In the realm of physical force, like- 
wise, & ruling class in possession of political and economic power will 
often set various agencies in motion which are not deliberately chosen 
but which act, as it were, of their own accord. . 


3? “ Moral force,” in this discussion, is used in the sense of coercive activity animated 
by a moral purpose, as distinguished from an arbitrary or passionate impulse; moral 


_ force is thus the opposite of brute force, and is synonymous with righteous or spir- 


itualized force. 

Many discussions of the element of force, in social life, are clouded by a vague 

terminology. It would be less confusing if writers, when they meant brute force or 
arbitrary force, always employed a more specific term than “force” in a general 
sense. ; 
The distinction between the kinds of force is more important than that between the 
modes of its exercise. Moral force, legal force, and arbitrary force, for example, are 
different kinds of force. All varieties of compulsion may operate externally, upon 
the physical person, or merely internally,*upon the will. The fear of physical con- 
sequences may be quite as effective in procuring obedience to the force-agent as an 
actually suffered external compfilsion. After the primary division between the 
varieties of force, a subdivision can thus be made between physical or external force 
and psychical or internal force. 


` certain latitude in determining the amount of force that shall be exerted - ` 


<? 
$ ° 
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' Furthermore, it will be seen on closer examination that not‘only may. 
force sometimes be spontaneous; rather, it is always in its essence, in the ` 
last analysis, wholly spontaneous. For external forces cannot be set in 
motion except by virtue of some force which masters those agencies. 
Legal coercion could not be exercised by any number of men unless they ` 
were in possession of the instrumentalities by which it could be effected; 
force is therefore in its essence nothing but the action of the will itself, 
employing such agencies as are within its reach, the force being great or 
little as those agencies are great or little. The will does not determine — 
the strength of the agencies, for it is beyond its control. The will has a 


at a given moment, but cannot increase the force beyond the maximum 
allotted to it by the operation of immutable natural laws. 

This brings us to the specific force of moral and legal right, that is, if 
right be treated, for the present purpose, not as an objective, intel- 
lectualized concept denuded of volitional content, but as a phase of the 


` human will, a dynamic, psychologieal conception. Only in the latter 


sénse are we at all justified in speaking of force as an attribute of 
right. 

The Distribution of Force in a Society. The first distinction likely sto 
occur, in seeking a classification of force,’ is doubtless that between 
physical or actual and psychic or volitional force, the former operating 
upon the physical person or upon physical objects and the latter operat- 


. ing only in the region of motives. But this distinction, though impor- 


tant, relates to the degree or quantity of force rather than to its kind, 
and is secondary, in any consideration of the nature of force and its 
distribution. __ 

First may be considered bodily force, whieh: arises merely from the 
strength and endurance of the human frame. We need not inquire into 
the obscure biological principles which msure for some men greater 
strength than others; it is sufficient to say that the distribution of bodily 

è? Throughout this paper “force” is used in the ordinary mechanical sense of 


compulsion or pressure, or the agency exiting such pressure, not in the sense of a 
metaphysical entity supposed to cause social phenomena. “Social force,” as here 


-eonceived, is thus clearly distinguishable from that other concept of “social force” 


which has been criticised, perhaps properly, as unscientific. See ‘The Social Forces 
Error,” by Edward Cary Hayes, American Journal of Sociology, xvi, 613 (Mar. 1911). 
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force is virtually unrelated to the distribution of the other kinds of 
force of which we shall speak. 

A second form of force may be called appetitive fae The conception 
may seem novel but seems a necessary link in the chain here constructed. 
The desires of men give rise to forces which have a most far-reaching 
effect on the constitution of society. Men’s appetites, bodily and 
mental, determine the habits of a society and lay the foundation for a 
complex of moral, economic, and political pressures. In a society that 
lives for conquest the military class will surely be stronger than any 
other. In a society that lives for trade the commercial class will be 
supreme. The appetites of large numbers of people exert their pressure ' 
upon the life of the community as a whole, and may have a preponderat- 
ing influence upon its interests. From an economic point of view it is 
not the producers alone who have power, on the contrary the consumers 
dictate what shall be produced and in what quantity. The distribution 
of appetitive force can be described only by answering the question what 
needs are regarded as most imperative, what appetites are shared by the 
largest number, what appetites are shared by people in possession of the 
largest economic resources for gratifying them. The answer to this 
question will thus be determined in part by the distribution of the other 
branch of economic force, wealth force or productive force. 

Productive force is the force exerted by those who create things, 
whether goods or services, to satisfy human wants. Productive capacity 
varies so widely that some men are strong and others weak. Production, 
moreover, both limits consumption and is limited by it, and while it 
might look, therefore, as if neither producers nor consumers could secure 
a preponderance of power, in practice it works otherwise, as the advan- 
tage will usually be found on one or the other side. It is normally, 
however, the producer who accumulates the surplus fund, and his posses- 
sion of that fund turns the scale in his favor. He is thenceforward in a 
position to dictate somewhat to the consumer and to other producers. 
This advantage is passed on to subsequent owners of his wealth who 
have succeeded to the power he ex€rcisés without doing anything to 
earn it. ° 

The chief factor in economic force is wealth, whether producers’ or 
consumers’ wealth, so the distribution of economic force is generally _ 
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synonymous with the distribution of wealth. That distribution is . 
determined by the distribution of productive ability as evaluated by the 
consumers’ wants. Likewise the economic force of wealth is in large 
measure shifted or delegated to the producers ministering to the wants 
of the wealthy class, who derive their power from the implied consent of 
the wealthy class to their operations. 

Moral force is appetitive force raised to the higher level of desires. 
directed not toward immediate practical ends but the ultimate welfare 
of society. All degrees of elevation are thus possible to moral force. 
But the efficacy of the force and its elevation may be wholly different 
things. Moral force may be efficacious on a low place of exaltation. 
The efficacy may be secured merely by the concurrence in the same . 
person of a lower form of moral force and of economic or political force. 
For it is an error to suppose that the arguments of moral force are ad- 
dressed only to the conscience; they are addressed also to the fear of 
those in authority and to the discretion which seeks to retain the good 
will of the economically powerful. The normal intermingling of moral ` 
and economic force is evidenced by the virtues common to morality and 
to economic life, which express the valuation of moral ideals in terms of 
the actual economic order. A supermundane, disinterested morality’ - 
seeks to disentangle itself of these worldly ties. It expresses, however, 
only the aspiration to a purer economic system,—though the aspiration 
be unconscious,—which should witness the economic salvation of virtue. 
In a society of elevated tastes and habits the appetitive and productive 
activities of men would be lifted to the level of purified conscience, a 
high value would be set upon the worthiest personal capacities, and 
wealth and virtue would coalesce. The actual distribution of moral 
force roughly conforms to the actual distribution of economic power. 
The ideal distribution of religion, transcending the facts of social life, 
which would give virtue its reward in heaven, merely shifts from this 
world to the next the realization of that which the moral ae regards 
essential to its vindication. | 

Political force is not only tha? force which we see in an organized 
government, but the force of one persqn’s control of another which 
furnishes the inner substance of which organized political power is 
merely the outward form. Political force, unlike economic force, extends 
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* beyond particular transactions into a super-economic field; it demands a 
more general subrfission from the individual and offers a fuller expres- 
sion of the desire for personal power. Its distribution follows that of 
economic and moral force, from which it is commonly derived. 

Right has the Support of Collective Social Force. The foregoing survey 
‘of the distribution of force can be regarded as only tentative and pre- 
liminary—tentative because the different kinds of force so overlap and 
depend upon one another that an accurate presentation of the interrela- 
tions would necessitate an elaborate exposition * that is not practicable 
in this place, and preliminary because the general propositions just laid 
down, which can be treated only as rough approximations to sound 
analytical principles, instead of solving the problem of the distribution of 
force, simply present that problem in a clearer light, and leave open the 
fundamental question which it will now be our endeavor to treat more ° 
fruitfully. 

It has already been seen that economic, moral, and political force 
roughly conform to the same scheme of distribution and may therefore 
be treated, roughly at least, as different phases of a single social force. 
As the larger topic of our discussion is the relation between force and 
right, this conception of a single social force presents that topic in an 
altogether different aspect from what would be the case if a conflict 
rather than a unison of forces had to be taken into account. If, for 
example, there were a conflict between moral and economic force this 
conflict would have to be resolved before it could be determined what 
force right could call to its aid. Instead, there is no tangle of con- 

‘flicting forms of force to be unraveled, for right rallies the collective 
social force to its support, and the force being homogeneous, the only 
conflict is that between the force and the obstacles it has to overcome, 
that arising from the struggle between competing forces similarly con- 
stituted for supremacy. We have therefore to consider the struggle for 
right in relation to this struggle of social force itself for supremacy. 

The Problem of Social Force is More Psychological than Mechanical. 
It has been a common error to conceive of social force as similar to 
physical force, and consequently to treat the struggle of competing social 


‘So far as the writer is aware, the literature of social science offers no extended and 
scientifically thorough treatment of the subject. 


*. $ 
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- forces as a blind hehar al ‘process, “This mistake results from the f 


‘failure to perceive that the intensity of social force’is detemmined by 
causes which are internal. to its constitution, and that the problem is 
consequently not so much that of the external operations of a social 
force as that of the manner in which its strength is self-determined. 


‘Given two or more forces of fixed quantity, it is no doubt interesting to | 


predict what will be the result of their collision, but ás a matter of fact 
such forces never have a fixed quantity, and their intensity is governed 


-by psychic causes which though elusive are important as constituting the 


very essence of the problem. There can therefore be no economic 
interpretation of history which arbitrarily abstracts from the complex 
of social force we have considered its quasi-mechanical activity and 
, ignores the essential moral element of the complex. Nor can there be 
a valid economic interpretation of history which, though recognizing 
the moral element, and even correlating it. with the mechanical after 
the fashion of pragmatistic philosophy, banishes it to a purely subjective 
' realm and denies its efficacy as an agency co-operating with economic 
force in all the physical operations of the latter. Hconomic force is, 


_ indeed, determined by the tastes, habits, desires, and aptitudes of men, 


and when we consider the ‘positive force thus generated within the 
human constitution we find that to define it solely in either economic 
or moral terms would be a misinterpretation; no simple physical formula 
will suffice to express the complex nature of social force, and we are 
driven to the selection of a broader conception, one more psychological 
than mechanical.’ | 


*“ Wenn wir fragen: giebt es denn überhaupt ein Völkerrecht? so treten uns zwei 
einander widersprechende, aber gleich unhaltbare extreme Anschauungen vom 
internationalen Leben der Staaten entgegen. Die eine, naturalistische [ihr gegentiber 
steht die ebenso falsche, moralisirende Auffassung der liberalen Theorie], als deren 


. Hauptvertreter wir Machiavelli schon kennen gelernt haben, geht von dem Satze aus: 


der Staat ist Macht schlechthin, er darf Alles thun, was ihm nützlich ist; er kann sich 
algo an kein Völkerrecht binden, seine Stellung zu anderen Staaten bestimmt sich 


i rein mechanisch nach dem Verhältniss der Kräfte. Diese Anschauung kann man nur 
von ihrem eigenen Standpunkt widerlegen., Man muss ihr zunächst zugeben, dass . 


der Staat physische Macht ist; will er das i aber einzig und allein gein, ohne Vernunft 
und Gewissen, so kann er sich auch nichtmehr im Zustande eigener Sicherheit be- 
haupten. Auch die Naturalisten geben zu, dass den Staat den Zweck hat, Ordnung im 
Inneren su schaffen; wie kann er das, wenn er nach Aussen sich an kein Recht binden 


4 
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The Force of the Ethos. Suk a anra is fouls in the activity of 
the ethos, using the term to express the externally acting character of a 
person, or combination of persons, so exerting itself as to affect one or 
more other persons. The term is useful- because it covers the. entire 
range of human motives, not moral alone but economic and political 
as well. 

Without resistance there can be no force. Stiength i is a relative con- 
ception, implying comparison with weakness. In considering social 
force, therefore, we must conceive of resistance existing, for without 
resistance there would be nothing to which the term “social force” could 
be applied. Now of two contending social forces, one may prove the 
stronger either by completely destroying the other, or by restricting the 
other to a limited field of operation in which it will not clash with the 
first. If the two forces are evenly balanced of course force in the strict ° 
sense of a coercive agency does not exist. 

In the actual life of the social order we are sometimes confronted with 
the spectacle of one force destroying another, but the more typical 
phenomenon is that of co-operation between forces, one weak another 
strong, which have worked their way to a sort of harmony, with respec- 
tive spheres of operation that do not overlap. In such instances we are © 
far from finding the major force omnipotent; on the contrary, limits are 
set even to the power wielded by the despot.. But the fact that force is 
thus limited does not render it subservient. Forces which, when we 
abstract the element of human personality, seem about equal turn out 
to be very unequal when we recognize the impropriety of such an ab- 
straction, for force is of concern chiefly as an attribute of human per- 


` sonality. In the case of the despot a great power, though limited, is 


lodged in the hands of a single being; a great power, though minatory, is 


will? Ein Staat, der grundsätzlich Treu und Glauben verachten wollte, wirde 
beständig von Feinden bedroht sein und also seinen Zweck, physische Macht zu 


.Bein, gar nicht erreichen können. Das bestätigt die historische Erfahrung; auch 


Machiavelli’s Ideal des Fürsten, Cesare Borgia, fiel schliesslich selber in die Grube, 
die er Anderen gegraben hatte. Denn der Staat ist nicht physische Macht als Selbst- 
zweck, er ist Macht, um die höheren Güter der Menschen zu schützen und zu 
befördern. Die reine Machtlehre ist als golche völlig inhaltlos, und sie ist unsittlich 
darum, weil sie sich innerlich nicht mu rechtfertigen vermag.” —Treitschke, Polttik, 
2d ed., Leipzig, 1899, ii, 542. ° 


54 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


+ 


broken up among his eubjecta in such aal paid as to leave to them, , 


as individuals, only an insignificant scrap of authority. 
The ethos of the ruling class in any community, aspiring to and 
achieving authority by virtue of that ethos, is not powerful enough to 


crush the ethos.of the subject class out of existence; on the contrary it 


derives its power equally from the voluntary or forced permission of the 
subject ethos, which accepts the sole conditions upon which harmony is 
feasible. 


The chief purpose of the ethos is the distribution of personal power, ~ 


the latter signifymg the fullest possible expression of personality, the 
fullest means for the gratification of higher motives. In the conflict of 
ethea, they unconsciously accept the expediency of reciprocal accommo- 
dation, as the only means of escaping impairment of their energy by the 
penalty of conquest. In a narrower sense it is the ethos of the economic 
and political magnates, of the most potent administrators of -the re- 
wards and penalties of positive morality, which triumphs. In a wider 
sense the victory is with the collective ethos formed out of a harmony 
of co-ordinated special ethea united ag members of one body. But this 
larger ethos is the auxiliary of the might of the strong; it is therefore 
doubly prized as assuring their own interests, that is, maintaining their 


own ethos, and as apportioning power to their own profit on the basis of 


the widest possible conception of social order. 

How the Strength of the Ethos is Determined. It may sadly be seen 
that in determining the strength of an ethos the number of the. in- 
dividuals asserting it is a factor not to be disregarded. Other things 
being equal, the numerically stronger faction will triumph. But this 


holds true as a general proposition only where the other conditions are ` 


equal, for frequently the victory goes not to the many but to the few, or 
even to a solitary individual. What is far more important than numbers, 
therefore, is the command of physical force, and which side will win is 
more a question of the physical force available than of the number of 
persons championing a given ethos. By such physical force we mean 
command of the physical instruments of the ethos, that is economic 
goods of such a nature as to confer power, military force, the force of 
police exercised in a peaceful State, and actual bodily force to which men 
may submit more through fear than through weakness; we mean the 
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‘economic force which impoverishes, the political force which restricts 


freedom of action, the moral force which darkens the future of the dis- 
graced person. The line between psychical or internal and physical or 
external force is hard to draw, and we are not here concerned with this 
distinction, emphasis being laid, in the somewhat loose expression of 
“physical force,” on the efficacious instruments through which power 
may operate externally to achieve its will, whatever the nature of these 
agencies, physical or human. Obviously the working strength of the 
ethos is determined by the magnitude of the external resources thus 
available, of whatever kind. 

But this does not answer the question what determines the strength of 
the ethos, for the reason that it throws no light on the manner in which 
command of these agencies is acquired, that is, on the internal charac- 
teristics by virtue of which an ethos is able to master these agencies. 
The strength we have considered is an extrinsic matter; what is impor- 
tant is the strength that is intrinsic, that proceeds from the ethos itself, 
what may be called the inherent force of the ethos. 

The Inherent Force of the Ethos. It is a mistake to suppose that men, 
by passing a great fund of wealth from hand to hand, can pay for all the 
services they require solely in instruments of exchange, retaining full 
possession of their liberty. On the other hand, parts of this liberty have 
often to be surrendered in order that the necessities of social life may be 
procured. The individuals who render service may perform services so 
valuable and so necessary that they cannot be repaid in possessions or 
offsetting services alone, but must be repaid by a partial forfeiture of 
personal freedom. All those who serve therefore will not be servants; 
some will become masters. Mastery, except in those cases where it is 
acquired by brutal violence, passes into the hands of those who perform 
great and singular services for which they are compensated by becoming 
endued with power. It is easy to verify thé truth of this statement in 
the case of the statesman, the general, or the commercial magnate. 
A difficulty arises when we consider hereditary wealth and the hereditary 
power springing from it, but this difficulty is apparent rather than real, 


for the power recognized by society ‘in this instance is really that of the | 


original owner of the wealth who was rewarded by being permitted to 
dispose of what he had created in whatever manner he saw fit. 
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Better expressed, the quality by virtue of which personal mastery is 
ordinarily won is wealth of personality. It is capacity for bigh attain- 
ment, normally recognized and rewarded by society in proportion to its 
worth. Such capacity works for the realization of a high standard in the 
administration of practical affairs and in all other departments of human 
activity. It is an ethos progressing through successive stages of progres- 
sive development, from the lowest to the highest. It strives ever up- 
ward toward the ideal of increased efficiency of economic and political 
organization and of exalted moral principle translated into the actualities 
of an advancing social order. 

The inherent strength of the ethos thus depends upon its exaltation, 
but stress must be laid on the fact that this does not refer to moral 
elevation alone, but to that moral elevation which intermingles with 
enlightened motives with respect to economic and political interests. 
In the final stage of their development, a lofty, disinterested morality, 
an able and enlightened statesmanship, and wisdom in securing the best 
possible organization of economic resources, would be but different 
phases of the same thing. The correlation of the three is evident in that 


final, ideal stage. But the correlation is also found m the lower stages of 


the ethos; a somewhat selfish positive morality is joined to an incapacity 
for economic organization upon a high scale of efficiency, and to a bun- 


gling, opportunistic statecraft that can hardly secure for society any — 


solid or lasting well-being. 

It is but a corollary of this to say that a higher ethos is more efficacious 
in action, other things being equal, than a lower ethos. When a higher 
and a lower -civilization come into collision, as in the event of war 
between an advanced and a backward people, the advantage lies not 
with the side possessing the stronger armament but with the side which 
has progressed further in the art and science of war. The advantage, in 
other words, is with the ethos as the origin of military efficiency as-of 
efficiency of other sorts. 

In Reality, However, the Positive Force of the Ethos Does Not Conform to 
tts Inherent Force. In this consideration of the inherent force of the 
ethos, we choose an ideal standard*of comparison by which to estimate 
its strength; we have in mind the ideal standard of an elevated ethos, 
and we determine the strength of an existing ethos with reference to 
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that rather than to the strength of an actual competitor. If, however, 


. We compart two existing ethea which are competing with each other, it 


is not practicable thus to extract the kernel of the ethos and to segregate 
it from the concrete realities of an actual struggle, for the realities of the 
actual situation may neutralize the effect of these estimates of a single 
segregated factor. When we view an actual conflict of ethea, we are, 
indeed, more concerned with their external activity and the actual 
e process of their interaction than with the fountain sources from which 
they derive their strength. We are compelled, in such an event, to 
recognize that the problem turns itself into one of the result of collision 
between two quasi-mechanical forces. The victory will go to the side in 
actual possession of the most powerful quasi-mechanical agencies. 
Consequently, while in the long run the higher ethos will no doubt tend 
to dominate the lower, in the actual struggle supremacy is decided solely 
by the efficacity of the dynamic resources at their command. When ` 
Germany and Russia, let us say, meet in war, it is not a question whether 
the ethos of Germany or of Russia is higher, for then we would too 
readily predict victory for Germany. On the contrary, the victory will 
depend not on this factor, except to a contributory extent, but upon the 
relative strength of the military, economic, political, and moral resources 
which may be employed by each of the two countries to mass a terrific 
and inexhaustible energy that may be directed upon the enemy. It is 
thus a question of the external force which the two governments exert 
upon their own populations, as well as of tle external force which they 
apply against each other. It is also a question of the external force, 
moral, political, or economic, exerted by Germany and Russia upon 
other nations in such a manner as to secure the aid of any of them to the 
belligerents. Here, likewise, we are concerned with real quantities, the 
forces actually exerted, rather than with the inherent force of the ethos, 
for a peaceful victory of the ethos of Russia over that of France is 
possible as the result of the interplay of quasi-mechanical forces without 
conceding the inherent supremacy of the ethos of Russia to that of 
France. The positive force of the ethos, therefore, may be far in excess 
of its inherent force, and likewise it ntay be much less, for civilization is: 
of slow growth, and the inertia of backward peoples must be overcome 
before the force of the higher ethos can always succeed in rallying the 
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support of the powerful instrumentalities that are necessary to its’ 
triumph. It is the strength of these instrumentalities alone fhat deter- 
mines the issue of a specific conflict, and in this respect the quasi- 
mechanical interpretation of social strife is useful. Its madequacy is 
found only in its inability to see, in that strife, anything but a collision of ° 
blind, brute forces, anything but a coarse trial of strength which tends ` 
‘toward no ideal goal, anything but a weary struggle for the “survival of 
the fittest” which, conceived in mechanical terms, can only obscure the *. 
profounder meaning of that warfare for higher civilization which is 
constantly being waged between nations and between the various 
strata of society. 

How Ethos Force is Distributed within a Community. Let us imagine 
the case of a number of separate groups existing, not as parts of a com- 
munity, but as isolated elements. Each would then ‘exercise its own 
“appropriate force, and if the groups were contiguous, the forces could - 
not fail to operate partly at least upon the same objects. The forces 
would thus be in physical contact, collision would be . inevitable, and in 
the end resistance would be so overcome as to bring about a harmony 
between the contiguous forces. The various ethea would thus unite to 
form a new ethos, that of the community, and this ethos would distribute 
the forces, or rather the collective force, in such a manner as to establish 
order and regularity. This may serve as a description of the process by 
means of which the ethos of a society or nation is consolidated, and how, 
its unity having been achieved, that unity maintains itself. ` 

Yet it should not be assumed that the consolidation will always be . 
complete. If the stronger forces unite, little attention will be paid to the 
weaker forces, which though denied efficacity of action will nevertheless : 
maintain a certain momentum of their own. But the union of the 
stronger forces, even though they are in physical contact, may encounter 
obstacles. In the absence of any physical barrier between them, there 
may be a psychical barrier. The ethea may be kept apart by a difference 
of language, for example, which obstructs the normal communication 
between ethea and prevents them from interacting in the mental sphere. 
Other barriers may exist, such as "that of a difference of race or of the 
stage of cultural development. Thus where physical union might appear 
possible spiritual union would be impracticable. Ir wuch a case conflict 
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will be inevitable;*a greater or less degree of hostility will arise between 
the opposed ethea, and the centripetal tendency of nationality to which 
reference has been made will be offset by a centrifugal tendency; the final 
outcome may then be disintegration of the community instead of con- 
solidation. 

But persistent hostility can arise only between ethea of different 
grades. Where the ethea are of the same grade, a community of interest 
is established which no mental barrier whatsoever can divide. The 
interests of the contiguous ethea may not be identical, it is sufficient that 
they be similar, for then they cannot fail to be identical at least in part. 
It is characteristic of the higher ethos, that in contradistinction to the 
lower, it aims at a broader activity of the general will. Civilization is 
diffusive in its main tendency, rather than exclusive. As it advances it * 
dispenses its treasures more widely. We see this in the modern diffusion 
of popular education, for instance. Consequently even where there is 
actual strife between a higher and a lower ethos the higher tends to 
absorb the lower,and the advantage is with the centripetal rather than 
with the centrifugal forces of modern society. 

It is for this reason that as civilization advances strife diminishes, 
civil war grows less frequent, and the minority submits more peacefully 
to the rule of the majority. The key to such controversies as do break 
out in the modern class struggle is to be found in the higher ethos rather 
than in a Machiavellian conciliation of the lower ethos, for the former is 
dominant.’ When a higher and a lower morality, a higher and a lower 
sense of right, come into collision as they so frequently do in the modern 
State, the solution is not to be found in demagoguery but in the higher 
part of the positive morality of the community. 

The Distribution of Force in the Family of Nations. While the ditai 
goal of the consolidation of the life of nations is world empire, there may 
be a close approach to consolidation in situations falling far short of 
world empire, such as relations of close association between equal States 
or between States acknowledging the suzerainty or dependency of each 
other. Solidarities of this kind arẹ distributions of ethos force in ac- 
cordance with those principles of physical contact and spiritual inter- 
communication which we Have been discussing. The chief things that 
keep nations apart are the operation of their physical or quasi-mechanical 
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forces in non-contiguous fields, and the barriers of language, race, and 
culture. . 

Association between States is closest when such close physical contac 
exists that collision of interests is an ever present possibility, barriers 
to intercommunication are insignificant, and the ethea of the two 
States are approximately of the same grade. ‘This is the case, for 
example, in the relation between Great Britain and the United. States. ; 
A partnership needs no formal declaration in order to exist in reality. 
War between these two States is almost an impossibility because they ` 
have gone far toward the formation of a jointly constituted community ` 
in which force is distributed, a certain harmony of interests and of 
aspirations is established, and their respective wills and standards of 
right have largely been merged in a common will and a common standard. 
What keeps Great Britain and the United States from war is not the 
fact that their respective forces are so great and so formidable that they 
could not hope to subjugate each other, but a common criterion for the 
settlement of questions which may arise between them; for this reason 
if either were reduced to one-quarter its present strength and could 
be physically crushed by the other the possibility of war would be 
equally remote. 

Actual collision is most likely to occur between States when they are in 
close physical contact but the element of spiritual contact which is. 
necessary to harmonize the threatened strifes is absent. This lack of 
ready access to each other’s will arrests the normal process of inter- 
penetration of contiguous ethea, by preventing the assimilation of each ~ 
other’s motives, and by keeping-up a division of force in lieu of that 
unity which is indispensable to harmony. When a barrier of this sub- 
jective kind exists between nations, it is difficult to say which engenders 
the sharpest conflict, close proximity of forces which because of their 
proximity develop an extensive area of friction, or the breadth of the 
gulf between ethea of different grades. It is difficult to say, therefore, 
whether Great Britain and Germany, or Great Britain and Russia, are 
the more likely to be plunged into bitter strife. (For purposes of illus- 
tration we.assume that the two States are isolated from entanglements 
with other States and that the complications of alliance mixed up in 
the present war and really bringing it about have not existed.) On the 
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one hand Great Britain and Germany, though possessing similar ethea, 


` which the barriers of. language and of other institutions keep apart, 


exert closely contiguous forces in an extensive field of sharp economic 
competition for acquisition of the same prizes. On the other hand, 
Great Britain and Russia, though possessing interests which need not 
clash though contiguous, are prevented from reaching any real harmony 


and of averting all possibility of future friction by the gulf separating 


their respective ethea, a gulf the breadth of which we will not exaggerate, 
but which is so great as undoubtedly to deprive them of a common basis 
of whole-hearted moral co-operation. The question may not admit of a 
satisfactory answer, but even if it does we need not attempt to answer it. 
The important pomt is that whatever keeps ethea apart engenders 
friction, whatever the nature of the barrier, whether it be language, 
disparity of culture, or anything else, and until some way of over- 
coming such a barrier can be discovered, no security can be found in the 
fact that, for the time being, contiguous forces happen not to be in active 
competition. ° 

It is the isolation and partition of international force, which so alters 
the aspect of the process of consolidation in the nternational-field as to 
differentiate it sharply from the process of consolidation within a par- 
ticular community. In the affairs of the nation violent struggle is 
avoidable, the conflict is less a physical than a psychical one, and the 
establishment of spiritual harmony makes the establishment of physical 
order a gradual progress for the most part free from any brutal ferocity. 
In international relations this peaceful progress can occur only in the 
case of States fortunately situated with respect to each other, finding 
ready access to each other’s world-conception. Otherwise the only 
alternative is the brutal test of physical strife, deferred, perhaps, by an 
armistice founded on mutual observance of dictates of expediency, but 
not to be clearly averted by precarious self-accommodation to fearful 
exigencies. Thus of the two means by which international force is 
distributed, peaceful association and war, the latter is equally important 
with the first. F 

Inter-State Association as a Factor in War. Spiritual community 
between nations would have to be so close as to render them simply parts 
of one society, for it to provide an absolute unity of aim in their policies 
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with reference to other States. . States not existing in association so 
close as this, it is vain to suppose that they will go to war on behalf + 
of each other’s interests in the absence of an explicit agreement. They 
might defend with armed force interests common to them both, but they _ 
will not take up arms in each other’s defense unless they have formed a 
military alliance. 

Military alliances oreiniarily arise as alliances of convenience, rather 
than as truly spiritual alliances. As a matter of fact some degree, how-" 
ever slight, of spontaneous association is necessary to provide the 
foundation for an artificial association of this kind. The interests of the 
two States must lie fairly close together, if they are not actually identical. 
The arrangement is often one merely for the attamment of an immediate - 
practical object, rather than of one conceived on both sides as a dis- 
tinctly moral end. Consequently ethea utterly opposed may co-operate, 
as a measure simply of expediency, for protection against a common foe. — 
But the solidarities of convenience are less enduring than the more 
compact solidarities of ethos. Where there is not qnly a specific com- 
munity of interest, but a general community of sentiment, the military 
alliance will be less dependent for its vigor upon environmental circum- 
stances, its horizon of interests will be broader, and it will be more 
- resilient in resisting subtler attacks as well as heavier onslaughts. .° ` 

Every State will sooner or later find itself menaced by-an opposing 
force which it is unable to subdue through union or absorption, and will 
be led to seek artificial alliances of the kind described. The object of 
these military alliances is to conquer the hostile force that cannot be . 
overcome by the ordinary interplay of national energies. Thus the 
struggle for a harmony of forces goes on not as a purely spontaneous © 
process, but as an artificial process, directed by those nations which 
are confronted with the real or fancied necessity of pooling their strength 
for their own preservation and for the maintenance of their own ethos. 
The policy of isolation cannot be permanently sustained. Forced co- . 
operation must be resorted to, if there is not enough spontaneous CO- 
operation to insure order in the international realm. 

The vitality of an alliance of convenience depends rece upon ‘its 
efficacy, for it is to exert physical force effettively that the alliance exists. 
Once an alliance of this kind has been formed, it tends to approach a 
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. closer solidarity of will. For the two forces, to be truly efficacious, must ` 


be directed as oné, there must be co-ordination, the higher advantage 
which would be secured by the prevalence of a single ethos must as far as 
possible be gained. Therefore the States joined in a military alliance 
tend to come together in a closer alliance of sentiment and of aspiration. 
It is true that history affords few instances of durable alliances, that 
alliances, on the contrary, have been frequently dissolved and rearranged. 
But this is because the experiment failed to prove efficacious in achieving 
the practical object desired, or because the environmental situation 
changed before a close and lasting co-operation had time to develop. 
Even a transient alliance of expediency must have some effect in develop- 
ing the faculty for association and must leave States a little better than 
it found them. Consequently that tendency in the progressive develop- 
ment of nations must be noted, which shows itself in their growing 
capacity for closer spiritual co-operation, and in their consequent gradual 
acquisition of increased moral power, signifying, of course, enlarged 
physical efficacy. 

The struggle is thus for combinations of States so strong as to establish 
order successfully in the face of the fiercest physical resistance, and it 
is certain that in the long run the combination of greatest spiritual, as 
distinct from mere physical power, will tend to attain supremacy. But 
this may be so long a process of evolution that we may often see the 
spiritually weaker combination crush the spiritually stronger, by sheer 
brute force, before forces are so distributed as to be aligned for the 
ultimate moral phase of the struggle. 

Balance of Power. The phenomenon known as “balance of power,” 
considered as an actual situation, is nothing but the natural conflict of 
opposed forces, each of which is seeking consolidation. It has often been 


~ assumed that such a situation really signifies a relation of stable, rather 


than of unstable equilibrium, which comes to the same thing as a conflict 
so ordered as to be what might be called a continuing “draw,” or per- 
haps a prolonged armistice even. The testimony of history would 
easily show that as a matter of fact such equilibrium has never lasted 
long. In the natural development of the struggle, one of the supposedly 
“balanced” powers must sooner or later get ahead of the other, and 
wars break out either to materialize this advantage or else to countervail 
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it by a new array of hostile energy—wars on the one hand of triumph, , 
disclosing a temporary victory in the struggle for supremagy, on the 
‘other hand of renewal of the struggle under the pretext that the “balance 
of power” must be restored. 

But “balance of power” must be dealt with not only as external 
phenomenon but as a doctrine of politics. It is doubtful if, as such, it is’ 
professed with such clearness of conception as to be a deliberate aim of 
statecraft, for the object of statecraft could hardly be that of deliberately 
strengthening the enemy, and of course if such a doctrine were to be ` 
applied as a general principle, of universal scope, it would mean not only 
that the State must be as strong as its enemies, but that they must be as 
strong as the State. Rather is “balance of power” a principle of state- 
craft solely so far as it is an affirmation of an actual relationship of 
interacting restraints, which may sustain a claim of power without 
exciting suspicion of an ambition to secure increase of power. But no 
such implied disavowal of ambitious designs, on the part of a “balance 
of power” statecraft, can really affect the actual character of the struggle, 
which must of course conform to the general law of she struggle of all 
natural forces to overcome the resistance in their path and to supplant 
the forces with which they contend. The struggle will go on till it 
results at last in victory for one side, and in consolidation. Then a new 
opposition may be expected to develop within the consolidated order, at 
first indistinct, then pronounced.’ As the issue of force sharply defines 
itself a new “balance of power” stage will develop, in turn to be suc- 
ceeded by consolidation. “Balance of power” is thus simply a certain 
stage of the struggle between opposed forces—one might say the stage of 
alignment in preparation for the actual duel for supremacy. 

In support of the “balance of power” doctrine is found not only the 
practical statecraft that employs it as a means of disarming the suspicion 
of competitors, but also the anti-imperialistic dogma of those people 
whose conceptions are not attuned to the harmony of a lofty ethos in 
which might and right are united, but who see only, in the triumph of 
force, despotism and the denial of right. Anti-imperialism, the doctrine 


® Tarde thus expresses his general law: “Les pouvoirs divisés d'abord et hostiles, se 
sont centralisés pour se diviser de nouveau, mais d'accord entre eux.” Les Trans 
formations du Pouvoir, Paris, 1899, 200. 3 
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of small States, the-doctrine of a liberty guaranteed by mechanical checks 
: and balances, are thus outgrowths of a lower ethos peculiar to the earlier 
stage of the struggle for consolidation. Because of their close relation 
to this lower ethos the anti-imperialists are those who, in fact, will be 
found to be maintaining most insistently the doctrine of the equality of 
States—which means the equality of their forces—and the principle of 
self-interest as a much more important factor in international right than 
"it would be under a broader conception of the general interest of the 
community of nations and under a less atomistic conception of the 
individual rights of States. 

But these considerations should not lead one to discard the practical 
expedient of the formation of powerful international coalitions as a means. 
of resisting the force of rival combinations. Opposition of power—we 
will not say “balance of power’’—is, indeed, a necessary stage in the 
evolution of international force, and the far-seeing statesman will not 
only realize that combinations are inevitable, but he will exert himself to 
secure to his country the advantage of artificial combinations, albeit 
unnatural alliances, alliances merely of convenience, as a means of 
enabling the ethos of his own State to secure the maximum of efficacity.’ 
For this reason one should be sparing in one’s condemnation of the 
policies pursued by the British Foreign Office of late years. The alliances 
formed were surely not such as to secure the greatest possible moral 
efficacy, but they were perhaps the strongest alliances of convenience, 
in default of moral alliances, which could have been formed in the 
exigencies of the practical situation. And we may be sure that it will be 
long before the international politics of the future can dispense with. 
alliances of expediency and with ‘‘balances of power” based solely on 
the principle of expediency. Wars may effect new distributions of power, 
` but the prudent statesman will hardly rely on moral force alone to insure 
the stability of a system formulated in a treaty of peace, but will turn 
his attention to the task of contriving effective artificial checks and 


7“Wohl zeigen alle wabrhaft grossen politischen Denker einen Zug cynischer 
Menschenverachtung, und wenn sie nicht zfstark ist, hat sle ihr gutes Recht. Grade 
wer von der menschlichen Natur nicht Unmigliches fordert, wird die genialen 
Kräfte, die trotz aller Gebrechlichkeit und Bestialitut in ihr ruhen, erwecken.” 
 Treitechke, ii, 545. 
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balances. It would be a mistake, however, to attribute to this purpose a’ 


wholly disinterested effort to secure an even matching of forces, which 
would mean impotence. The “balance of power” formula will therefore 
commonly mask the intention to secure a predominance of force rather 
than merely a force exactly equal to that of the opponent. The “balance 


of power” policy, in international relations, will thus tend rather to a. 


quasi-equilibrium than to a real equilibrium of forces. 

Other Dangers and Inconsistencies of the Doctrine of Equilibrium. We 
have criticized the “balance of power” formula, not as a maxim of 
expediency, for as such it is useful, but as a doctrine of international 
order. To treat it simply as a practical means to the attainment of this 
international order is one thing, and to treat it as the indispensable 
eondition of such order and the necessary goal of all practice is another. 
The latter conception is found only in the minds of those who miscon- 
ceive the world process and attach their faith to an untenable doctrine 
which lays undue emphasis on the régime of competition. The natural 
order is competition, co-operation, centralization. . The balance of 
power doctrinaire is he who would indefinitely prolong the régime of 
competition, at the expense of the successive stages, which are relegated 
_ to a minor position. He is an anti-imperialist and an anti-federalist. 
So great is the dislike of the anti-federalist for centralization thatehe 
opposes that co-operation between States which, entailing a redistribu- 
tion of power, would tend toward centralization or consolidation. He 
desires his country to be'a member of one of two powerful rival coali- 
tions, or to maintain a position of isolation, rather than to occupy an 
independent position in an international concert, or to reach so many 


friendly understandings with other nations as to make rival coalitions . 


unnecessary. Albeit unconsciously, therefore, the anti-federalist resists 
the principle of close international co-operation, as something to be 
preferred to competition, admitting it only as a help to the formation of 
strong coalitions, that is, as a means to the competition which he desires 
above all else. Strange to say, therefore, and paradoxical though it may 
appear, it is the anti-federalist and the anti-imperialist whose influence is 
most powerfully exerted for war’ For while he does. not openly or 
consciously choose war, he labors earnestly to produce the very situation 
of sharp opposition from which war arises. Anti-imperialism, anti- 
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‘federalism, the doctrine of competition—call it whatever you will—is 
thus in the highest degree inimical to the peace of the world. Obstinately 
maintained, the doctrine of limited interest and limited power, according 
to which each member of the family of States is to be autonomous and 
equal, one of the components of an absolutely rigid organization, tends 
inevitably to political violence—to war. 

While the anti-imperialist professes peace, he really foments war. 
This inconsistency seems to result from the dilemma in which anti- 
imperialism finds itself. It has an intense fear of physical force, which is, 
in its estimation, but the manifestation of despotism and of moral 
anarchy. But how shall society extricate itself from the régime of force 
without invoking force? How shall moral order be maintained without 
a resort to the instruments of force? There are only two avenues of 
escape from the dilemma. One is the absolute elimination of all force, 
which results of course in an anarchical position. The other is the tacit. 
assumption of a force not frankly acknowledged, a force which is to 
maintain its present distribution in an enduring situation. The anti- 
imperialist is impaled on this horn of the dilemma when he permits 
himself to be drawn, in his dogmatic insistence on competition, to the 
defense of monopoly. The existing distribution of forces, even though it 
be highly unequal, will command his support if it seems to him to offer a 
guaranty of stability. The English anti-imperialist who deprecates 
the acquisition by Germany of a commercial port equal in importance to 
London falls into a very extraordinary inconsistency, for his professed 
hostility to redistribution of force and to a new basis of consolidation 
does not prevent him from supporting a dynastic, So principle 
assuring the perpetuity of the existing régime. 

The Relation of War to the World Process. War is useful, when no 
other expedient is available, as a means of consolidating world force and 
uniting the world ethos.2 The object of war is the subjugation of the 


3 In one of his earlier essays, ‘Ueber die wissenschaftlichen Behandlungsarten des 
Naturrechts,” Hegel first developed the thought that war is necessary and useful. 
Ziegler, “Hegels Anschauung vom Krieg, > Archiv fiir Rechts- und Wirthschaft- 
sphilosophie, vi, 88 (Oct. 1912). 

Ziegler connects this thought with ‘ ‘the conception of the people as a moral totality 
or individuality.” “Die Beziehung von Individualität zu Individualität ist entweder 
die positive des ruhigen, gleichen Nebeneinanderstehens im Frieden oder die negative 
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resisting ethos. The result of that subjugation is harmony and order: 
But to perfect that harmony and to render it durable something more : 
thah mere brute force is required. If the fruits of victory are to be 
retained, force must gradually become more spiritualized. In the course 
of innumerable conquests this spiritualization of force will advance more- 
and more toward the ultimate goal of a completely united and har- 
monious order, both physical and psychical. The growth of the world 
empire and the development of the world ethos will be synchronous. $ 
In this process, every conflict tends to be waged upon a higher moral 
-plane than the preceding.? The normal progress of communities is from 
less to greater power, from a lower to a higher ethos. As civilization. 
develops not only does the higher ethos of the community progress, but - . 
the lower does likewise. When once, in the internal struggles of that 
community, order has become established and consolidation completed, 
any subsequent disintegration of force will hardly see the forces parti- . ` 
tioned as formerly, but the division will occur upon a higher plane. | 


‘des Ausschliessens der einen durch die andere im Krieg. Btide Beziehungen sind ` 
‘notwendig, weil im Begriff selbst gegeben.” 

Long afterward Hegel returned to the subject in his “Grundlinien der Philosophie © 
des Rechts,” when he wrote: “Ewiger Friede wird häufig als ein Ideal gefordert,. 
worauf die Menschheit sugehen misse. Kant hat so einen Firstenbund vorge- 
schlagen, der die Streitigkeiten der Staaten schlichten sollte, und die heilige Allianz `. 
hatte die Absicht, ungefähr ein solches Institut su sein. Allein der Staat ist ein. 
Individuum, und in der Individualitut ist die Negation wesentlich enthalten. Wenn- 
also auch eine Anzahl von Staaten sich su einer Familie macht, so muss sich dieser 
Verein als Individualität einen Gegensatz kreieren und einen Feind erzeugen.” 
Quoted by Ziegler, op. cù. , 
. Hegel, for whom “individuality” has the meaning of our term “ethos,” thus be- 

lieved in war as a necessary means of resolving the opposition between ethea. But 
his view laid an excessive, dogmatic emphasis on the dialectical necessity of such in- 
tense oppositions in the actual world. The actual oppositions may not be so pro- 
nounced as to make war inevitable, and it is wrong to suppose that harmony is-never 
- to be established between them without violence. If for “war” the broader notion 
of strife in general, whether peaceful or violent, be substituted, Hegel’s view can be 
accepted as properly indicating the necessity of opposition and the inevitableness of 
strife as a means of securing harmony and universality in the spiritual world. 

“La défaite des armées ne produit une véritable annexion morale et sociale du 
peuple vaincu et la formation d'une soviété plus large qu'autant qu’elle a &t& ou 
-précédée ou suivie, soit chez le vaincu, soit chez le vainqueur, de la diffusion d'idées 
nouvelles qui sont devenues communes aux deux.” Tarde, Les Transformations du 
Pouvoir, 60. 
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_ The internal conflicts of to-day are on the whole less violent than those 
"of earlier times. States have leas difficulty in maintaining internal order 
than they formerly had. Each new dismtegration promises to be less 
complete; each new consolidation stronger and more stable.” 

In the relationships of nations, this process of consolidation will be 
slower than that in their separate internal existence. Often, before real 
stability is achieved, must the lower ethos win a spectacular victory over 
the lower, or must ethea between which there is not much room for a 
deliberate preference fight a morally indifferent contest for what appears 
to be merely the medial good of amalgamation rather than what is 
actually a final good of morality. But we cannot consider that such 
maladroit conflicts, obscure as their meaning is, are nothing but senseless 
collisions of brute force which make man but the plaything of giant, 
pitiless forces he cannot direct or understand. Even such struggles can- 
not be without a deeper moral significance. The victory may seem to go 
to might, not right, but right in the end is invincible, and triumphant 
might, to retain ifs supremacy, must fortify itself from spiritual sources, 
and shape itself into some resemblance to that which it has defeated, 
otherwise the vanquished right will return-to the fray itself reinforced by 
elements that might has neglected to retain at its command. 

Not every war is a righteous war. War is never righteous when it is 
possible to overcome resistance by conciliation. When: conciliatory 
settlement is impracticable, war is always righteous to prevent a higher 
ethos from being dominated by a lower, and in a less but equally certain 
degree war is also righteous as a means of overwhelming the hostility 
of an equally elevated ethos. But in the latter case war is not less a 
_ castigation of the opponent for his failure to enter into upright co- 
operation, than an expiation for one’s own mistakes which have cost 
one the good-will of the opponent and have made the estrangement 
one’s own fault as well as his. War is always to be regarded only as a 
last resort, and can never be welcomed by the nation which realizes 
those deficiencies of its own which have made it necessary. Yet while it 
seems sordid for a nation to go so fer purely for some such mechanical 
principle as the maintenance or restoration of “balance of power,” the . 
achievement of international harmony through victory is not such a 

8 See Tarde’s General Law, note 6, ante. 
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sordid aim. It is righteous to compel the enemy, when peaceful means 
: fail, even when the enemy is as good as oneself, to enter into harmonious.. 
association in order that a proper and necessary redistribution of force 
may be made by physical means when other means have ceased to be 
available.’ For if the mind of the nations is not sufficiently flexible to’ 
keep the distribution of actual physical force in conformity with the 
distribution of ethos force, as near as may be, the latter will inevitably 
exert itself to bring about a redistribution, by which it may secure, if not 
all the physical force to which it is really entitled, the maximum that it is 
practicable for it to attain under existing conditions. In that way 
civilization is pressed forward, namely, by the struggle of the ethos’ 
toward consolidation with its competitors and toward the acquisition of 
the largest physical force it can command, as a necessary instrumentality 
for the effective prosecution of that struggle.” l 
'The Problem of Right in Relation to the Distribution of International 


11 “The active forces of humanity cannot be permanently repressed. New tenden- 
cies and ambitions will ferment in the old channels, and will not rest until they have 
found their fulfillment in one way or another; unless, indeed, overpowering forces 
oppose them, which then leads to severe oppression. In any case, it will come toa 
contest of forces in order to prove whether the abilities contained in the nation are 
adequate to overcome the obstacles. As has been elsewhere emphasized, this is the 
most important obstacle to universal world peace, and the last stronghold of war can 
never be destroyed until a method is found of settling such differences in a suitable 
way. We have still far to go to reach this point, and our concern at present cannot be 
to abolish wars but to restrict and limit them to a great extent.” Kohler, Philosophy 
of Law, translated by Adalbert Albrecht, Boston, 1914, p. 301. 

12“ Eh bien, substituer de plus en plus a la rivalité, à la mutuelle limitation, à 
Pequilibre instable des pouvoirs, soit au dedans de l’État, soit même au dehora, leur 
harmonisation croissante, n'est-ce pas là que tend l’élaboration politique en tout pays 
moyennant des luttes et des guerres, des alliances et des traités sans nombre? Oui, 
mais, pour atteindre ce but, il n’est pas possible ici de laisser les choses suivre leur 
cours et d’attendre du fonctionnement même de la concurrence une certaine har- 
monie, ce qui a lieu souvent dans la sphère économique. A force de rivaliser et de se 
heurter, les travaux parviennent un jour ou Pautre a s'accorder en ce bas degré 
d'harmonie que realise la réciprocité de leur emploi, l’aide mutuelle qu’ils se prêtent 
pour leurs buts multiples. Les pouvoirs ne gauraient s’harmoniser de la sorte, car ce 
rapport n'existe pas pour eux. De la deug conséquences importantes: la nécessité de 
` la centralisation pour mettre fin aux difficultes de la politique intérieure, et, en vertu 
des mêmes raisons, la nécessité des grandes agglomérations d’Etata pour résoudre les 
problèmes anxieux de la politique extérieure.” Tarde, Les Transformations du 
Pouvoir, 204. 
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Force. The problem of international right is’ essentially the problem of 
‘ the world ethos. The competing national conceptions of right, like the 
competing physical forces of the nations, must be consolidated in a 
_ single conception, a single ethos, before right will be absolutely secure 
from the danger of being overthrown by brute force. In the gradual 
progress toward this consolidation right, formerly often at variance with 
might, and now and then forced back into fierce struggle with it, will 
“tend more and more to coalesce with might, till at last the two can 
scarcely be distinguished. But we are not compelled to look only into a 
Utopian prospect for encouragement in the desire for a stable right. 
Long before consolidation is completed, it is possible that merely by 
reason of the preponderance of the forces of nght over the resisting 
forces night may be in fact supreme. Yet such right cannot be perfect 
until by interpenetration of all forces each individual State can become 
sure of what is rightfully its due; the right thus established will be far 
from the ideal right of the human race until it finds its basis in the 
largest possible, unjtary conception of world order. We should therefore 
recognize the fact that international law, as Savigny said, is no strictum 
jus, but a perpetually growing system, which must alter its own con- 
stitution from time to time to conform to. the struggle of world forces in 
which it shares; and we must not make the mistake of supposing that 
any system which could be framed to-day can be complete, or can offer 
the efficacious and adequate solution of all the various controversies 
that may arise in the international strife of States. 
ARTHUR W. SPENCER. 


SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN WAR 


I 
THE VIOLATION OF NBUTRAL TERRITORY 


The invasion by German troops of the territories of Belgium and 
Luxemburg and the occupation by Japanese troops of Chinese territory 
to facilitate their attack upon the German forces at Kaio-Chau have 
raised one of the most fundamental questions of international law, 
namely, under what circumstances, if any, is a belligerent justified in 
violating the territory of a neutral for the purpose of prosecuting his 
military operations against the enemy. The German and Japanese 
offenses differ somewhat because in the one case the neutrality of the 
violated territory had been guaranteed by a special convention of long 
standing to which the violating belligerent was himself a party; in the 
other case the neutrality of the violated territory, although protected by. 
a long established rule of international law, as well as by one of the Hague 
conventions, had not been made the subject of a special and solemn — 
guarantee by a group of Powers. This fact, together with other cir- 
cumstances, places the two acts upon & aiierent moral if not a different 
legal footing. 

In brief, the facts regarding the neutralization of Belgium and Luxem- 
burg are as follows: In 1831, shortly after the Belgians had proclaimed 
their independence, representatives of the five great Powers, England, 
France, Austria, Russia and Prussia, assembled at London and signed a 
treaty, Article 9 of which declares that “Belgium * * * shall forma 
perpetually neutral state,” and “that the five Powers, without wishing to 
intervene in the internal affairs of Belgium, guarantee her that perpetual 
neutrality, as well as the integrity and inviolability of her territory.” 
Article 10 declares that “by just®reciprocity Belgium shall be held to 
observe this same neutrality toward all the other states and to make no 
attack on their internal or external tranquillity whilst always preserving 
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‘the right to defend herself against any foreign aggression.” This con- 


vention wås followed by a definitive treaty dated January 23, 1839 and 
accepted by Belgium and the Netherlands, Article 7 of which declares 
that Belgium shall form “an independent and perpetually neutral state” 
and that she is “obligated to preserve this neutrality against all the 
other states.” By a treaty dated May 11, 1867, between Great Britain, 
Austria, Belgium, France, Italy, The Netherlands, Prussia and Russia, 
Luxemburg was likewise declared to be a perpetually neutral state. 
Article 2 declares that the high contracting parties engage to respect the 
principle of neutrality stipulated by the present article. “That principle ` 
ig and remains placed under the sanction of the collective guarantee of 
the Powers signing the present treaty, with the exception of Belgium, 
which is itself a neutral state.” ! Thé purpose of the treaties had regard- 
to both the preservation of the peace of Europe and the protection of the 
neutrality of the said states, which, by reason of their geographical 
situation, were peculiarly exposed to violation in a war among those 
Powers between whose territories they lie.” 

The question of the binding force of the Belgian treaty was first 
raised during the Franco-German War of 1870 when England, fearing 
that one or both belligerents might disregard it, demanded assurances on 
this point and induced both belligerent governments to sign special 
agreements by which they promised to respect the neutrality of Belgium 
and this they both did.’ 

On July 31, 1914, when war between Germany and France seemed 
imminent, Sir Edward Grey, adopting the identical course which the 
British Government followed in 1870, instructed the British Ambassa- 
dors at Berlin and Paris that it was essential in view of existing treaties 
that His Majesty’s Government should know whether the German and 
French Governments were prepared to undertake an engagement to 
respect the neutrality of Belgium so long as no other Power violated it. 


1 For the text o? this treaty and comments thereon see Wicker, Neutralization, — 
pp. 29 et seg. 

2 For the history of the events leading up to the neutralization of Belgium and the 
reasons therefor, see Descamps, La Neutralyé de la Belgique, Chap. IIT; see also Kleen, 
Les Lois et usages de la Neutralité, Vol. I, p. 91; and Rivier, Principes du Drott des 
Gens, Vol. I, p. 110: y 

3 The texts of both treaties are printed in Descamps, pp. 287-288. 
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The French Government promptly replied to the British inquiry of | 
July 31st, saying that it was “resolved to respect the néutrality of | 
Belgium and it would only be in the event of some other Power violating 
that neutrality that France might find herself under the necessity in 
order to assure the defense of her security to act otherwise.” The reply 
also added that “this assurance has been given several times.” The 
reply of the German Secretary of State for Foreign Affairs was that he 
could not possibly give an answer before consulting the Emperor and. ` 
the Chancellor.*. In a dispatch of August Ist, Sir Edward Grey again in- 
sisted on an answer, saying that the neutrality of Belgium was a matter 
of very great interest to England. “If Germany could see her way 
clear,” he said, “to give the same assurance as that which had been 

e given by France, it would materially contribute to relieve anxiety and 
tension here. On the other hand, if there were a violation of the neu- 

_ trality of Belgium’ by one combatant while the other respected it, it 
would be extremely difficult to restrain public feeling in this country.” 

On August 2d, the German Government proposed to Belgium that 
permission be granted to German troops to march through her territory, 
offering in return that when peace was concluded the Kingdom of 
Belgium and all its possessions should be protected to the fullest extent; 

‘that upon the conclusion of peace the territory should be evacuated and 
that if Belgium would preserve a “friendly attitude” Germany would 
engage to pay cash for all supplies needed by the German troops and 
would indemnify her for all damage caused. The character of an ulti- 
matum was given to the proposal by the threat that “should Belgium be- 
have in a hostile manner toward German troops * * * Germany will be 
obliged to consider Belgium as an enemy,” in which case Germany “ will 
make no promises to the kingdom but will leave to the decision of arms 
the regulation of the ultimate relations of the two states toward each 
other.” Finally, it added that “the German Government is justified in 
hoping that this eventuality will not arise and that the Belgian Govern- 
ment will take appropriate steps to prevent its arising.’ 5 A reply 
within twelve hours was requested to this ultimatum. On the following 
day at 7 o’clock in the morning the Belgian Government delivered a 


4 Statement of Sir Edward Grey in the House of Commons, August 31st. 
5 The text of this proposal is printed in “The Case of Belgium,” p. 5. 
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reply to the German proposal for “friendly neutrality,” in which it 
: declared that it was “profoundly and painfully astonished” at the de- 
mand, that Belgium had always faithfully observed her international 
_ obligations and performed her duties in a spirit of loyal impartiality; 
that the attack upon her independence with which Germany threatened 
her was a flagrant violation of the law of nations, and that if the Belgian 
Government accepted the proposal it would sacrifice its national honor 
"and betray, at the same time, its duty toward Europe. In conclusion, 
the reply stated that “if the Belgian Government be disappointed in its 
expectations, it is resolved to repulse by every means in its power any 
attack upon its rights.” € On the 4th of August the Belgian Minister of 
Foreign Affairs was informed by the German Government that, as 
Belgium had declined its “well intentioned” proposals, it deeply re- 
gretted the necessity of carrying out, by force of arms, if necessary, the 
measures considered indispensable in view of the French menaces. 
Thereupon German troops marched into Belgium. On the same day 
Sir E. Goschen was informed by Sir Edward Grey that “in view of the 
refusal of the German Government to give the same assurance respecting 
Belgium that France had given and in view of the violation of Belgian 
territory, he must repeat the request and ask that a satisfactory reply be 
received in London by twelve o’clock that night. If not, the Ambassador 
was to ask for his passports and to say that His Majesty’s Government 
felt bound to take all steps to uphold the neutrality of Belgium and the 
observance of a treaty to which Germany is as much a party as our- 
selves.” ’ Sir E. Goschen states that upon receipt of this telegram he 
called on the German Secretary of State for Foreign Affairs and inquired 
in the name of His Majesty’s Government whether the Imperial Govern- 
ment would refrain from violating Belgian neutrality. Herr von Jagow 
at once replied that he was sorry to say that his answer must be no, as in 
consequence of the German troops having crossed the frontier that 
morning, Belgian neutrality had already been violated.’ 

The questions of international law involved in the violation of the 
neutrality of Belgium may be reduced to three, namely: (1) is the viola- 

‘Text in “The Case of Belgium,” p. 7. i 


7 English “White Book,” dispatch No. 159. 
¢ Dispatch of Sir E. Goschen to Sir Edward Grey, August 8th. 
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tion of the territory of a neutral by a belligerent ever justifiable, and if” 
so, was it justifiable in the present case? (2) is it permissible to a neutral ; 
to grant the right of passage through its territory of troops for the 
purpose of attacking another state? (3) where two or more states have 
by treaty guaranteed the permanent neutrality of another state, is : 


it the right or duty of one of the guaranteeing Powers to intervene, 


independently of the will of the other co-guarantors, for the purpose of 
preventing the violation of the guarantee by one of the parties? 

Acts in violation of the territory of neutral states by belligerents may, 
for the purpose of the present discussion, be grouped into two classes: 
(1) the use of neutral territory as a theater of hostilities, a base of 
operations or a place for recruiting forces or for fitting out or increas- 
ing armaments; (2) as a right of way for the passage of troops. The 
law of neutrality as it is understood today does not recognize any dis- 
tinction between the two classes of acts; both are forbidden to belliger- - 
ents, one quite as much as the other. But intrinsically there is an — 
important distinction between, them, for the injury sustained by the 
neutral in the two cases may be very different. Where opposing bel- 
ligerents fight their battles upon the territory of a neutral or use it 
as a base of operations or for recruiting their forces or for fitting out 
their armaments, not only the honor and dignity of the nation ‘are 
outraged, but it suffers material injury from the inevitable destruction 
of property and interference with the occupations and normal life of the 
inhabitants. On the contrary, the use of neutral territory merely for 
the passage of troops does not necessarily produce such results. It 
would be quite possible for a belligerent to march an army across a 
small state without interfering in the slightest degree with the lives, 
property or daily pursuits of the inhabitants. Indeed, if he should pur- 
chase his supplies from the local inhabitants it might be a source of 
actual profit to them. In the present case, Germany asked only for the 
right of passage for her troops; she declared that she contemplated no 
hostile act against Belgium; she promised to protect the kingdom in all 
‘its possessions; to indemnify it for. all damage done and to buy and pay 
cash for all supplies needed for the troops during their passage through 
the country. The German Government readily admitted that its act 
was a violation of a treaty to which it was a party and a violation of 
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a long established principle of international law, but justified the act 
: as one of military necessity. It was “a question of life and death;” 
and the duty of self-preservation required Germany “to forestall the 
_ French advance,” ° and this duty must override treaties and rules of 
international law when they stand in the way. Sir E. Goschen thus 
stated the reasons which the Imperial Secretary of State kave in defense 
of Germany’s action: 


Herr von Jagow again went into the reasons why the Imperial Govern- 
ment had been obliged to take this step—namely, that they had to 
advance into France by the quickest and easiest way, so as to be able 
to get well ahead with their operations and endeavour to strike some 
decisive blow as early as possible. It was a matter of life and death for 
them, for if they had gone by the more southern route they could not 
have ‘hoped, in view of the paucity of roads and the strength of the 
fortresses, to have got through without formidable opposition, entailing 
great loss of time. This loss of time would have meant time gained by 
the Russians for bringing up their troops to the German frontier. Rapid- 
ity of action was the great German asset, while that of Russia was an 
inexhaustible supply of troops.” 


In a speech in the Reichstag of August 4th, the German Chancellor, 
Herr von Bethmann-Hollweg, is reported to have stated the case of 
Germany as follows: 


We are in a state of legitimate defense. Necessity knows no law. 
Our troops have occupied Luxemburg and have perhaps already pene- 
trated into Belgium. This is against the law of nations. France, it is 
true, has declared to Brussels that it is determined to respect the neu- 
trality of Belgium as long as its adversary respects it, but we know that 
France was ready to invade Belgium. France can afford to wait; we 
cannot. A French attack on our flank in the region of the lower Rhine 
might have been fatal. It is for that reason that we have been com- 
pelled to ignore the just protests of the Governments of Luxemburg and 
Belgium. The injustice which we thus commit we will repair as soon as 
our military object has been attained, ™ 


The authorities on international law are generally agreed that there 
are conceivable circumstances under which the violation of neutral 


* Dispatch of the German Foreign Secretasy to Prince Lichnowsky, August 4, 1914, 
English “White Book,” No. 157. 

10 Communication of Sir E. GoscHen to Sir Edward Grey of August 8, 1914. 

11 Daily Telegraph War Book: How the War Began, p. xxiii. 
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territory by a belligerent is justifiable. The necessity of self-preservation 
is certainly such a case. Rivier states the rule as follows: “When a - 
conflict arises between the right of self-preaervation of a state and the 
duty of that state to respect the rights of another, the right of self- 
preservation overrides the duty.” “In certain cases,” he adds, “a` 
government is bound to violate the rights of another country for the | 
safety of its own. That is the excuse of necessity, an application of the 
reason of state. It is a legitimate excuse.” 1? “In certain cases,” says“ 
Oppenheim, “it is a fact that violations committed in self-preservation 
are not prohibited by the law of nations; they are justified in cases of 
necessity and of this, every state must be the judge.” 5 Westlake ap- 
proves the destruction by the English of the Danish fleet in 1807 to 
prevent its falling into the hands of Napoleon, and apparently he justi- 
fies such acts as the seizure of Amelia Island by the United States in 


1817; the invasion of West Florida by General Jackson m 1818 and the -> 


destruction in American waters of the Caroline by the British in 1837.14 
The violation of Korean territory by the Japanese in.1904 was defended 
by the Japanese on the ground that the maintenance of the independence 
and territorial integrity of Korea was one of the objects of the war and 
that Japan was justified in landing troops there to prevent its occupation 
by the Russians. Lawrence, who has attempted to justify-the conduct 
of the Japanese, although he admits that technically there was a viola- 
tion of international law, points out that Korea’s position was “curious 
and anomalous;” that “theoretically it had long been within. Japan’s 


13 Principes du Drott des Gens, Vol. I, p. 277. - 

u International Law, Vol. I, p. 178. On the question of the right of a state to 
violate the neutrality of another state on the ground of self-preservation see Vattel, | 
Droit des Gens, Bk. I, Chap. 7; Kluber, Droit des Gens, sec. 44; Twiss, Law of Nationa, 
Vol. I, sec. 102; Halleck, International Law, Vol. I, p. 95; Rivier, Principes, Vol. I, 
sec. 20; Bonfils, Droi International Public, sec. 242 et seq.; Despagnet, Droit Interna- 


` ‘tional Public, secs. 172-175; Pradier-Fodéré, Droit International Public, Vol. I, 


seca, 211-286; Calvo, Drott International Public, Vol. I, secs. 208-209; Hall, Interna- 
tional Law, 4th ed., pp. 57, 281, and Phillimore, Vol. I, secs. 210-220. 

-M International Law, Part I, p. 315. The destruction of the Danish fleet, saya 
Westlake, is essentially similar to that of a belligerent having sure information that 
his enemy, in order to obtain a strategic advantage, is about to march an army acrose 
the territory of a neutral clearly too weak to resi€t, in which circumstances it would 
be impossible to deny him the right of anticipating the blow in the neutral territory. 
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sphere of pelitical influence,” and that “practically it never had been and 
~ was never meant to be fully independent.” 18 But this justification has 
not commended itself to all writers. The Japanese act, says Spaight,* 
was based on the extremely dubious assumption that Russia would land 
there if the Japanese did not forestall them.’ In this respect the 
Japanese case is analogous to that of Germany in the present war, 
, although in other respects they are very different. The law of self- 
preservation was not involved in the Japanese case, but, on the other 
hand, the obligation to protect a weaker neighbor from aggression by a 
third state was assigned as the principal justification for the violation. 

In its “proposal” to the Belgian Government of August 2d, the 
German Government stated that it had received “positive information” 
that French troops intended to march upon the Meuse by way of Givet 
and Namur, thus leaving no doubt of France’s intention to disregard the 
neutrality of Belgium, and consequently the German Government could 
not help fearing that Belgium, in spite of her willingness to prevent it, 
was not in a positién to do so. It was therefore Germany’s “imperative 
duty of self-preservation to forestall the attack of the enemy.” The 
note does not state the source-or nature of the. information and the 
assertion is supported by no proof. It was contrary to the written 
assurance that the French Government had given the British Govern- 
ment on August Ist, which assurance had been communicated to the 
German Government. It is clear that the German Government did not 
place any reliance upon the assurance given by France to England of her 
intention to respect the treaty of neutralization, nor upon the assurance 
given by England to Germany that her own course would be the same 
irrespective of whichever belligerent should violate the treaty. 

It is difficult to read the German correspondence with the Belgian and 
English Governments without feeling that the insincerity imputed to the 
French Government by Germany was merely a pretéxt for her violation 
of Belgian neutrality, and that her own intention from the first was to 


18 War and Neutrality in the Far Kast, pp, 208 et seg. 

16 War Rights in Land Warfare, p. 481. 

1 See also Hershey, Internationg| Law in the Russo-Japanese War, pp. 70 ef seg., 
and Smith & Sibley, International Law as Interpreted during the Russo-Japanese 
War, pp. 22-23. 
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send her troops through Belgium iia of the action of the Frenk 
Under any process of construction, the right of self-preservation was 
pushed to extraordinary lengths. At the time of the ultimatum to - 
. Belgium, France had not violated Belgian neutrality; even according i 
to the admission of the German Government, there existed only an 


“intention” to do so,® and in view of the public assurance which France | 


had given England of her purpose to respect the neutralization treaty, 
Germany should have waited for an overt act. The excuse of necessity ` 
as a justification for violating the law, says Rivier,” is legitimate only - ` 
when the violation is necessary and not merely a simple utility. If the | 
_ plea of necessity is valid in this case, it seems quite useless for states to 
engage hereafter to respect the rights of one another, for treaties will be — 
in truth but “scraps of paper” and international guarantees. what A 
Frederick the Great conceived them to be, “works of filigree, more `` 
sùited.to satisfy the eyes than of any utility.” A i pi 
We come now to the second question aedi in. connection with the 
violation of Belgian neutrality, namely, whether Bélgium could have 
_ granted the German demand for “friendly neutrality, entailing free 
passage of German troops through her territory” without herself 


violating a well settled rule of international law and thereby rendering . - 
herself liable to attack by France for the advantage thus given to her `. ' 


enemy. 

‘ The ancient publicists cenarally held that the en of one belligerent 
had an absolute right of passage through neutral territory and that this — 
` right could not be refused without injustice. Even Grotius in his day 
maintained that neutral nations ought to allow the right of passage to an 
army seeking to recover its rights in a just war and that in such cases 
it might be taken by force.™ Vattel held that the right of free passage 
might be granted so long as the privilege was accorded to both or.all 
belligerents equally,“ and Wheaton affirmed that it could be granted or 


18 Later the German press made the charge that both French and English troops 
had entered’ Belgium before the outbreak of the war. To this charge the Belgian 
Minister of War replied that “before August 3d, not a single French or English 
soldier had set foot on Belgian territory.” fonds Times (weekly ed.), Oct. 2, 1914. 

8 Principes, Vol. I, 278. 

2 Lawrence's Wheaton, p. 714, n.2. 

21 Droit des Gens, Bk. II, Ch. VII, secs. 119-121, 
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withheld at the discretion of the neutral, and that its being granted or 
' withheld constituted no ground of complaint on the part of the other 
belligerent provided the same privilege was granted to him, unless there 
were sufficient reasons for withholding it.7* Phillimore,* Kent,” 
Manning, Sir William Scott,’ Twiss, Martens,” and many others 
have pronounced in favor of substantially the same view.” 

Baty, who has made a careful study of the subject, states that the 
` jurists of the first half of the nineteenth century, with the possible 
exception of Kluber (who recognized the right of passage where it had 
been granted by treaty before the outbreak of war), were unanimous in 
following Grotius and Vattel in their view that neutrals might permit 
the right of passage so long as the permission were granted impartially.” 
But since the middle of the nineteenth century opinion has been prac- 
tically unanimous against this view. Hautefeuille in 1848 was the first 
writer-to adopt the view that a neutral state is bound to refuse the right 
of passage to any and all belligerents, even where the right has been 
promised by treaty, and this rule, observes Halleck, is most consonant 
with the general principles of neutrality. “The passage of troops” says 
Hall, “for the sole and obvious purpose of attack, is clearly forbidden.” ” 
“Tt 3s now generally recognized,” says Oppenheim, “that a violation of 
the duty of impartiality is involved when a neutral allows a belligerent 
the passage of troops or the transport of war material over its territory. 
And it matters not whether a neutral give such permission to one of the 
belligerents or to both alike.” ** Lawrence * and other writers hold the 
same view. 

A few modern writers, among them Calvo and Bluntschli, ‘iow neu- 
trals to grant the right of passage in pursuance of treaty stipulations, if 

22 Lawrence’s Wheaton, Part IV, Chap. I, sec. 8. 

4 International Law, Vol. LI, sec. CLIX. 

Abdy’s Kent, p. 328. 

26 Case of the Twee Gebreeders. 

x Law of Nations, sec. 218. 

# Précis, Vol. II, sec. 310. 

** Compare Halleck, Elements of Internatienal Law, Chap. XXTI, sec. 6. 

3 International Law in South Africa, p. 73. 

2 International Law, p. 624. ° ; 


31 International Law, Vol. II, p. 345. 
32 Principles of International Law, 3rd ed., p. 524. 
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the treaty has been made prior to the outbreak of the war. ‘The fulfill- 
ment of such an obligation,” says Bluntschli, “could not be regarded as ` 
assistance to the belligerent and therefore as a violation of neutrality.” 3 
It was in pursuance of a treaty (signed June 11, 1891) that Portugal 
granted permission to the English Government to transport troops — 
through Portuguese East Africa during the Boer War. The Portuguese — 
‘Government claimed that ‘the grant of passage was in fulfilment of a. 

convention concluded.long before the war and could not be regarded as a 
“superfluous support of one of the belligerent parties or as a violation of 
the duties imposed by neutrality.” The English Government on its 
part contended that in this particular case it was only availing itself of 
existing treaty rights which the neutral cheerfully granted. English 
writers at the time had much to say in defense of the policy of ‘‘ benevo- 
lent neutrality,” —exactly the same thing as the “friendly neutrality” 
which the Germans demanded of Belgium in 1914,—and they cited the 
authority of such precedents as that of 1877, when Roumania, in pur- — 
suance of a treaty, granted the right of passage to Russian troops in their , 

war against Turkey.24 The Transvaal Government protested, and, 

‘clearly, with justice. Spaight, an English writer, affirms that the 
procedure of Portugal “was hardly conformable with the strict canon of 
the law of neutrality.” 35 Baty points out that the treaty of 1891 con- 
templated only the right of commercial passage and it was only by a 
forced interpretation that it could be construed to cover the transporta- 
tion of troops and military supplies. There can be little doubt that the ` 
law of neutrality as then generally recognized required of Portugal not 
merely equal treatment of both belligerents, but it imposed upon her 
the duty: of absolute prohibition in respect to the use of her' territory by 
either belligerent and her conduct, as well as that of oor has been — 
almost universally condemned.” 

If any doubt existed at the time in regard to the rights of belligerents | 

-n Drott International Codifié, tr. by Lardy, sec. 771. 

44 Seo Campbell, Neutral Rights and Obligations in'the Anglo-Boer War, p. 67, 
where the whole question of the right of Portugal to grant free passage to the British 
troops is fully examined. 

33 War Rights in Land Warfare, p. 485. 


= International Law in South Africa, pp. 16-77. 
3! Compare Campbell, op. cit., pp. 66-70. 
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and neutrals in such cases, it has been removed by the Hague Conven- 
tion Respécting the Rights and Duties of Neutral Powers and Persons in 
Case of War on Land, Article 2 of which forbids belligerents to move 
troops or convoys of either munitions of war or supplies across the 
territory of a neutral Power, and Article 5 of which forbids neutrals to 
allow such acts to occur in their territory. In view of these prohibi- 
tions, it is impossible to reach any other conclusion than that the German 
demand upon Belgium for a right of way for her troops across Belgian 
territory was one which Belgium had no lawful right to grant. It was 
not only her right, but her duty, to refuse the demand, and it is entirely 
to her honor that she did so to the utmost of her power. 

We come now to the third and final question raised in connection with 
the violation of Belgian neutrality, namely, whether it was the legal e 
right and duty of Great Britain alone and without the sanction of the 
other guarantors to intervene for the purpose of preventing the violation 
of the neutralization treaty by one of the parties thereto. This question 
‘was first raised in 1867 in a debate in the House of Lords regarding the 
nature of the obligations assumed by the British Government as a party 
to the Luxemburg convention. In the course of the debate Lord Derby 
affirmed that in the event of the violation of the convention, no single 
signatory was bound to intervene to prevent its violation. The guaran- 
tee, he maintained, was joint and collective, and the obligation to enforce 
the observance of the treaty rested upon the guarantors collectively.” 
But this view provoked a vigorous protest in Parliament, Lord John 
Russell, among others, declaring that the guarantee was directed espe-- 
cially against possible aggressions of the co-guarantors themselves and’ 
that in consequence each party was under an individual obligation to 
guarantee the territory in question against violation by any and all 
Powers. Among the writers on international law there is little difference 
of opinion in regard to the nature of the obligation. Bluntschli holds 
that if the neutralization treaty expressly stipulates that the guarantee: 

4% Scott, Texts of the Hague Peace Conferences, pp. 231-232. 

# “No state” says Twiss (Law of Nations, sec. 250), speaking of the neutralization: 
of Belgium and Switzerland, “is entitled to demand of either of these states, under 
the general law of nations, that it should allow a free passage to its troops for bellig- 


erent purposes through its territory.” _ 
© Hall, International Law, ard ed., p. 345. 
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shall be common and collective, and not individual, intervention for the 
‘purpose of enforcing the guarantee must be collective. In suth case the 


guaranteeing Powers must examine the question together and must 
intervene in common if they judge intervention necessary. If they 
. cannot agree, each is authorized and bound, bona fide, to execute the 


treaty conformably to the interpretation which it places on the treaty." - 


Pradier-Fodéré takes substantially the same position, and so do 
Rivier,“ Calvo “4 and Nys.** The language of the Belgian neutralization 
‘treaty does not expressly state whether the obligation of intervention is 
individual or collective; it merely declares that “the five Powers * *. * 


guarantee her that perpetual neutrality,” etc. But, as Hall points out, 


such a guarantee would be meaningless if it'did no more than provide for 
common action under circumstances in which the guaranteeing Powers 
would act together. Oppenheim, speaking of Lord Derby’s interpreta- 
tion of the nature of the guarantee, says “I do not know of any publicist 
who would or could approve it.” “” We are certainly safe in saying that 


the overwhelming, if not the entire weight of present day authority, is in 


favor of the right of individual intervention on the part of each guaran- 
teeing Power for the purpose of preventing the violation of the treaty. 
To have required England in the present case to summon the other 
guarantors for the purpose of common counsel would have rendered the 
treaty illusory. The violation of the treaty was too sudden to permit of 
common counsel; moreover, the violator in the present case was one of 
the guarantors and her ally was another; the other two guarantors were 
allies of England and therefore their consent and approval could be 
presumed. Under the circumstances, it can hardly be denied that 
England’s right to intervene singly to prevent the violation of the treaty 
was clear and undoubted. Was it also her legal duty? Let Bluntschli 
answer the question. “The states which have guaranteed the neutrality 


of Belgium” he says, “and which do not defend her against an aggressor, | 


4 Droit International Codifié, tr. by Lardy, sec. 440. 
43 Droit International Public, sec. 1010. 
4 Op. cit., Vol. IL, p. 104. 

l “Op. cti., sec. 2611. e 
45 Droit International, Vol. III, p. 40. 
* Op. cùi., p. 345. .® 
® International Law, Vol. I, p. 575. 
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do not keep their engagements and are themselves guilty of a violation of 
law.” 4- From the very first the English Government has proceeded on 
this theory. Mr. Disraeli in the House of Commons in 1870 affirmed 
that the treaty of guarantee had been concluded in the general interest 
of Europe and that it embodied a rule of modern international law which 


- should be vigorously maintained. Lord John Russell, speaking in the 


House of Lords at the time said: “Our obligations to Belgium are the 
most sacred. We have assumed these obligations separately as well as 
jointly with other Powers. We do not have to choose from among sev- 
eral ways; we have to follow only one path and that is the path of honor. 
We are bound to defend Belgium.” 4? Lord Granville and Mr. Gladstone 
expressed substantially the same opinion. 

The position of England in regard to her obligations under the treaty 
was no different in 1914 from what it was in 1870, when neither belliger- 
ent was her ally and neither her enemy. In a statement furnished the . 
press by Sir Edward Grey on September 16, 1914, he said, in answer to 
the criticism of the German Chancellor that England would not have 
intervened had France instead of Germany been the violator of Belgian 
neutrality: 

The German Ghael entirely ignores the fact that England took 
the same position in 1870 in regard to the neutrality of Belgium that she 
has taken now. In 1870 Prince Bismarck, when approached by England, 
admitted and respected the treaty obligations in respect to Belgium. 
The British Government stands in 1914 as it stood in 1870. It is Herr 


von Bethmann-Hollweg who refuses to meet us in 1914 as Prince Bis- 
marck met us in 1870.50 


Naturally, if France, instead of Germany, had been the violator of 
the treaty, England would have been under a strong temptation to 
abstain from intervention, but the attitude which the English Govern- | 
ment took from the beginning in regard to the violation of Belgian 
neutrality, if any reliance can be placed upon the published dip- 
lomatic correspondence with the French and German Governments, 
does not warrant the conclusion that its course would have been any 
different had France instead of Germany been the violator of the treaty. 

& Op. cii., sec. 440, n. 1. ° 

Quoted in Descamps, La Neutgalité de la Belgique, p. 295. 

5 London Times, Sept. 16, 1914. 
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Any other course would have been in the face of long established con- 
struction of the nation’s obligations as a party to the treaty, and one 
that has been reaffirmed by every government that has had occasion to ` 
pass upon the question since the treaty was concluded. ` 


I 
THE USE OF SUBMARINE MINES 


On the 23d of August the English official press bureau issued the e. e, 
following public statement: 


The Admiralty wishes to draw attention to their previous warnings to 
neutrals of the danger of traversing the North Sea. The Germans are . 
continuing their practice of scattermg mines indiscriminately upon the 
ordinary trade routes. These mines do not conform to the conditions 
of the Hague Convention. They do not become harmless after a certain 
number of hours; they are not laid in connection with any- definite mil- 
itary scheme, such as the closing of a military port, or as a distinct 
operation against an invading fleet, but appear to be scattered on the 
chance of touching individual British war or merchant vessels. “In con- 
sequence of this policy, neutral.ships, no matter what their destination, 
are exposed to the greatest danger. * * * The Admiralty, while re-. 
_ serving to themselves the utmost liberty of retaliatory action against this 
new form of warfare, announce that they have not so far laid any mmes 
during the present war and that they are endeavoring to keep the sea 
routes open for peaceful commerce.§®! ° 


The London Times, in its issue of August 29th, published the following 
list of neutral vessels that had been sunk up to that time by German 
mines in the- North and Baltic Seas: 


‘Date, Vessel = Flag 
‘August 8 Tysla l . ` Norwegian. 
| 23 Maryland _ ° Danish 

23 Chr. Broberg Danish 

23 Alice H. Dutch 

23 Houtdijk ` Dutch . ` 
27 Skealli Sogeti | Danish 

27 Gottfried - Norwegian - 
27 Ena. _ ° Danish 
27 Gaea ' Danish 


51 Printed in the London Times, August 23, 1914. 


INTERNATIONAL LAW IN THE EUROPEAN WAR 87 


Subsequent to the publication of this list several other neutral vessels 
- were reported by the Times as having been destroyed by this “callous 
and inhuman mode of warfare, if it can be called warfare to place engines 
- of destruction in places where they are more likely to do harm to peaceful 
trading ships than to the fighting vessels of a belligerent.” In addition 
to the neutral vessels thus destroyed, several British ships suffered a 
like. fate. One of these was the Runo of the Wilson line, which struck 
two “floating mines,” it was alleged, twenty-five miles off the coast of 
England. It had on board some 300 passengers bound from New York 
.to Archangel.®* On the 10th of September, the Earl of Camperdowne, 
in the House of Lords, interpellated the Government in regard to the 
steps the Admiralty were taking “to counteract the inhuman and dia- 
bolical German practice of sowing mines broadcast on commercial 
routes at sea.” “Such mine laying,” he added, “is not war, but a 
barbarous attempt at indiscriminate murder which could in no way 
affect the issue of war. The shipping of small neutral states such as 
Norway, Denmark, and Sweden suffered most as they had not the power 
to make effective complaint.” 

On October 2d the British Government announced that in conse- 
quence of the “German policy of mine laying, combined with their 
submarine activity,” it was necessary on military grounds for the 
Admiralty to adopt counter-measures, and that His Majesty’s Govern- 
ment had therefore authorized “a mine laying policy in certain areas 
and a system of mine fields had been established and is being developed 
upon a considerable scale.” A few days later the French Government 
followed suit, the Minister of Marine issuing the following notice: 

The Austrian navy having laid mines in the Adriatic, the French fleet 
has been obliged to do likewise, but in order to avoid damaging neutral 
shipping, as the Austrians have done, the French have laid their mines 
according to the rules of Chapter 8 of the Hague convention of 1907. 


The danger zone comprises all Austrian waters and channels between , 
the islands and the coasts of Dalmatia. 


Late in October the English Admiralty issued a statement charging 


82 In September several Italian fishing bodts were reported as having been destroyed 
by. floating mines placed in the Adriatic Sea by the Austrians. The Italian Govern- 
ment addressed a protest to the Gbvernment of Austria against this alleged violation 
of the Hague Convention in respect to the laying of mines. 
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the Germans with having “scattered mines indiscriminately jn the open 


sea on the main trade route from America to Liverpool via the north of 
Ireland” and charging also that they had been laid by some merchant 
vessel flying a neutral flag. The Admiralty therefore gave notice that 
the whole of the North Sea must henceforth be considered as within 
the military zone and that in this area “merchant shipping of all kinds, 
traders of all countries, fishing craft and all other vessels will be exposed 
to the gravest dangers from mines which it has been necessary to lay.” 
Ail merchant and fishing vessels of every description were warned of the 
dangers they would encounter by entering this area except in strict 
accordance with Admiralty directions. “Every effort will be made,” 
said the statement, “to convey this warning to neutral countries and to 
vessels on the sea, but from the fifth of November onwards the Ad- 
miralty announce that all ships passing a line drawn from the northern 
point of the Hebrides, through the Faroe Islands to Iceland do so at their 
own peril.” ` 

The announcement further added that ships of all countries wishing 
to trade to and from Norway, the Baltic, Denmark and Holland were 
advised to come by the English Channel and the Straits of Dover where 
they would be given sailmg directions by which they could pass safely 
up the east coast of England to Farn Island, thence to Lundesifaes 
lighthouse on the southwest coast of Norway. The London Times 
commenting on these measures declared that they were “unusual and 
indeed unique” but that they were clearly justified as necessary measures 
to meet those of an adversary who “conforms to the ordinary rules of 
warfare neither on land nor on sea,” and that it “would be leniency de- 
generating into weakness and folly, not to fight him with his own wea- 
pons, or at all events not to prevent him using them.” 

The employment of mines as a mode of warfare was, as is well known, 
first resorted to on an extensive scale during the Russo-Japanese War, 
and the matter was first brought officially to the attention of the world 
by the Chinese delegation to the Second Hague Conference in 1907.53 

The acts of the First Hague Conference contained no provisions in 
respect to the employment of mines or torpedoes in war, and the Russo- 
Japanese War being the first in which tkey were used there were, ‘of 


3 La Deuxitme Conférence dé la Paiz, t. IL, p. 663. 
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course, no precedents in regard to the employment of such agencies. 
. But it is clear that their use under certain conditions was not condemned. 
The manual for the use of British officers in the field contained a pro- 
vision which declared them to be legitimate weapons, and that those who 
“used them were entitled to be treated as lawful combatants.54 Never- 
theless, the laying of mines in the open sea where they endangered 
neutral shipping was severely criticised by many writers at the time. 
The English Admiral Horsey, in a letter published in the London 
Times,55 denounced the practice as “inhuman and a breach of inter- 
national law and practice.” . Professor Holland ™ stated in a letter at the 
same time that “it is certain that no International usage sanctions the 
employment of one belligerent against another of mines or other secret 
contrivances which onie without notice, render dangerous the navi- 
gation of the high seas.” Lawrence took a similar view.’ 

At the Second Hague Conference the British delegation proposed 
that the employment of unanchored automatic submarine contact mines 
and of anchored mines which do not become harmless upon breaking 
loose from their moorings, should be forbidden and that belligerents 
should be allowed to lay mines only in their territorial waters or those of 
the enemy. This proposal, had it been adopted, would have prevented 
absofutely the laying of mines in the open sea. It was powerfully 
supported by Sir Ernest Satow, who declared that the high seas con- 
stituted a great international highway and that the right of neutrals ~ 
to navigate those seas should take precedence of the transitory rights of 
belligerents to fight their battles thereon. But largely on account of the 
opposition of Marschall von Bieberstein, supported by the delegates 
of many of the smaller Powers and a few of the larger ones, the English 
proposal was defeated and the results of the Conference, so far as they 
relate to the places where and the conditions under which mines may be 
laid by belligerents, are embodied in Articles 2 and 3 of the Convention 
Relative to the Laying of Automatic Submarine Contact Mines. Article 
2 reads as follows: “It is forbidden to lay automatic contact mines off 


*4 Smith and Sibley, p. 93. ? 
i May 24, 1904. 

# London Times, May 24, 1904. ° 

s War and Neutrality in the Far East, p. 10. 
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the coasts and ports of the enemy, with the sole objéct of intercepting 
commercial shipping.” Article 3 reads: “When anchored contact mines 
are employed, every possible precaution must be taken for the security 
of peaceful shipping. The belligerents undertake to do their utmost 
to render these mines harmless within a limited time * * * and to‘ 
notify the danger zones as soon as military exigencies pam by a notice 
addressed to ship owners “* * *.” 

It is quite clear from a reading of these and other articles of the Hague 
convention relating to mines, that the statement sometimes made that 
the convention prohibits the laying of mines in the open sea is quite 
without foundation, and that in other respects its provisions for the 
security of neutral shipping are inadequate. As Sir Ernest Satow pointed. : 
out in the course of the discussion of the convention, “There is nothing 
in its provisions to forbid belligerents placing mines, floating or anchored, 
on the high seas, nothing to prohibit them from placing mines off the 
coast of the enemy without regard to neutral shipping, for the. proviso 
that these zones shall be notified ‘as soon as military exigencies allow’ is 
of little value.” Likewise the prohibition of the use of mines off the 
` coast of the enemy, “with the sole object of intercepting commercial 
shipping is futile, for a belligerent has merely to allege a different object 
to make it illusory, as, for example, to prevent the enemy from fiading 
shelter or receiving supplies from a port.” © 
Even if the prohibitions -of the convention afforded adequate safe- 


8 Scott, Texts of the Peace Conference at The Hague, p. 254. Article 1 forbids the 
laying of unanchored, automatic, contact mines which do not become harmless within 
at least an hour after the person who laid them has lost control of them, and also the 
laying of such mines when anchored, which do not become harmless as soon as they 
have broken loose from their moorings. 

& Higgins, The Hague Peace Conferences, p. 343; also et La Séconde Con- 
férence, p. 499, and Westlake, Pt. II, p. 324. - Seas letter by Mr. Higgins to the 
London Times of September 14, 1914, where the same opinion is expressed. ‘The 
permission to belligerents,” said Sir Ernest Satow, “to lay mines anywhere in the 
sphere of their immediate activity, was a permission to strew the high seas with 
mines. On the outbreak of war a catastrophe to a neutral ship would at once create a 
situation which in all probability diplomacy would be impotent to solve.” The 
convention would there increase instead of diminish the causes of war. Conférence , 
International de la Patz, Actes et Documents, t. III, p. 380. 

© Compare the views of Lord Loreburn, Captare at Sea, p. 139; where these provi- 
sions are declared to be little more than “benevolent expressions.” 
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guards to neutral shipping in the open seas, Germany might, if she 
_ chose to do so, refuse to regard it as binding on her (although she has 
ratified it), for Article 7 of the convention declares that: ‘The provisions 
of the present convention are only applicable between the contracting 
” Powers, and then only if all the belligerents are parties to the conven- 
tion.” Now it happens that Russia, one of the belligerents in the present 
- war, has not ratified the convention, and it follows from Article 7 that it 
‘is not legally binding on any of them. But no such plea has been made 
by the German Government;. on the contrary, it announced that it 
would act in accordance with the terms of the convention; it denied the 
charge of having laid inthe North Sea any mines of the prohibited class 
and it declared that no fishing boats or other vessels flying neutral flags 
have been employed in the laying of mines anywhere. 

During the course of the discussion of the convention in the Confer- 
ence, Baron von Bieberstein, replying to the criticism of Sir Ernest Satow 
that the convention as adopted imposed no restrictions as to the place 
where anchored mines might be laid, fully admitted the great responsi- 
bility of belligerents in their use of mines, but he affirmed that conscience, 
good sense and the unwritten law of humanity and civilization afford a 
better guarantee for the observance of international law than written 
contracts. ‘The officers of the German Navy, I loudly affirm it,” [Je 
le dis & voix haute], he said, “will always fulfill in the strictest fashion 
the duties which emanate from the unwritten law of humanity and 
civilization * * * As to the sentiment of humanity and civilization, — 
I cannot admit that there is any government or country which is su- 
perior in these sentiments to that which I have the honour to repre- . 
gent.” £ Unhappily the events of the present war have not justified 
the Baron’s optimism and faith in the potency of conscience, good 
sense and humanity as factors m securing the observance by belliger- 
ents of international law. 

But quite apart from the Hague convention, neutrals have a right to 
navigate the high seas without being exposed to the danger of destruc- 
tion by secret engines of warfare placed there by belligerents to injure 


‘1 Compare, on this point, the views of Mr. A. P. Higgins i in the Londona Times of 
September 14, 1914. e 
13 Conférence International de la Paix, Actes et Documents, t. III, p. 382. 
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- their enemies. In this connection, Mr. A. Pearce Higgins justly ob- 
serves that “there are certain well recognized principles which apply to . 
this question of mine laying in the open sea, principles which were 
strongly emphasized by English jurists during the Russo-Japanese War. 
These found expression in the reservation made by the British Govern- ` 
ment on signing and ratifying the Mines Convention; in this the British 
plenipotentiaries declared ‘that the mere fact that this convention does - 
not prohibit a particular act or proceeding must not be held to debar’ 
His Britannic Majesty’s government from contesting its legitimacy.’ ” © 
The late Professor Westlake thus stated the principle, and it is one - 
which can hardly be impeached: 


The right of sovereignty, therefore, does not extend to employing 
anywhere what might be foreseen to be engines of slaughter and damage 
to unoffending foreigners. The foreign government whose subjects 
suffer from such engines does not need to inquire whether their. use is 
prohibited by any positive rule of international law, whether resting on 
custom or agreement. They are indefensible in themselves and the 
foreign government concerned will be justified, not only in taking up the 
cause of its injured subjects, but even in interfering m order to stop the 
offending methods of warfare.™ | 


The question of laying mines has been considered by the Institute of 
International Law at each of its sessions since 1906, and it has adopted a 
series of regulations, the first of which forbids the placing of either 
anchored or unanchored contact mines in the open seas.65 This rule, 

that of absolute prohibition, is most in accord with the “principle of the 


u Mr. Thomas Gibson Bowles, & well known member of the English Parliament and 
_ a writer of note on international law, in a letter published in the London Times of 
Sept. 9, 1914, severely criticised Sir Ernest Satow for having “very unwisely” 
voted for thé Mines Convention and the British Government for having ‘‘still more 
unwisely”’ ratified it. He adds: “Whether such a convention of the governments 
represented on this occasion at The Hague has given any sanction to the cowardly 
use of contact mines against belligerent and neutral shipping alike; whether, in short, 
a Foreign Office delegate and Secretary can secretly give a sanction withheld by the 
law of nations to methods of warfare so inhuman, is a question ‘to which I believe 
there can be but a negative reply. 

“YT myself feel absolutely confident that neither by the law of nations nor by any 
convention whatever can the unrestricted and deliberate assassination of harmless 
neutrals by éoncealed mines be either Sanctioned or justified. And I feel equally 
confident that if and when the question arises our prize courts will so declare.” 

4 International Law,—War, p. 322. 

e6 Annuaire, 1906, p. 88; 1910, pp. 429-457; 1911, pp: 286-302; 1913, pp. 227-228. 
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freedom of the sea routes, the common highway of all nations,” and it 
alone will “ensure to peaceful navigation the security to which it is 
entitled, despite the existence of war’’—an object declared in the 
preamble of the Hague convention to be the principle by which the 
* Conference was inspired. 


HI 
P AERIAL BOMBARDMENT OF UNDEFENDED TOWNS 


Balloons have been employed for more than a century for purposes of 
observation, signalling, transmission of dispatches and as a means of 
escape from besieged places.” During the siege of Venice in 1849, two 
hundred small balloons charged with explosives were directed against 
the city, though without success. As is well known, they played an 
important part in the siege of Paris in 1870, and were employed by the 
Japanese in the battle of Liao-Yang in 1904." Aeroplanes, as con- 
tradistinguished from balloons, were employed in the recent Turco- 
Italian and Balkan Wars, though mamly for purposes of observation and 
signalling, transportation of dispatches and the location of mines.® In 
the present war they are being used for the first time on an extensive 
scale for the purpose of dropping bombs on towns and cities of the 
enemy, and with so much effectiveness that Tennyson’s vision seems 
almost on the point of realization when he 


Heard the heavens fill with shouting and there rained a ghastly dew 
From the nations’ airy navies grappling in the central blue. 


® Bonfils, Droit I nternational Public, p. 858. 

# Smith and Sibley, International Law as Interpreted in the Russo-Japanese War, 
p. 97. 

On the law of aerial warfare : see Spaight, Air Craft in War; Banet-Rivet, L’Aero- 
nautique; Higgins, The Peace Conferences at The Hague, pp. 488-491; Bonfils, pp. 859- 
863; Merignhac, Lois ef Coutumes de la Guerre sur Terre, pp. 193-200; Hershey, 
Essentials, pp. 390, 396, 448-451; Westlake, War, p. 274; Hearne, Aerial Warfare; 
Holland, Laws.of War on Land, pp. 41, 81, 123; Scott, The Hague Peace Conferences, 
Vol. I, pp. 654-694; Philit, La guerre aertenne; International Law Situations, 1905, 
pp. 135-188; ibid., 1912, pp. 56-02; Davis, “The Launching of Projectiles from Bal- 
loons,” American Journal of International Law, Vol. II, p. 528; Annuaire of the In- 
stitute of International Law, Vol. 19, pp. 35-67, Vol. 21, pp. 76 et seq.; Baldwin, 
“Yaw of the Air Ship,” American Journal of International Law, Vol. 4, pp. 95-108; 
Kuhn, “Beginnings of Aerial Law?’ ibid., pp. 109-133; Lee, ‘Sovereignty ot the 
Air,” ibid., July, 1913, pp. 470-496. 
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Some idea of the possibilities of this new mode of warfare may be 
gained from the following statements from recent press dispatches. 
‘On August 25th a Zeppelin appeared over the city of Antwerp and 
| dropped several bombs, one of which fell near the royal palace, another 
near the bourse, another near the national bank and another near * 
St. Elizabeth’s hospital, partly destroying it. A private house was 
‘also destroyed and eight persons killed. Early in September several 
aeroplanes appeared over Paris and dropped’ bombs at various places» 
throughout the city, though the damage done was unimportant. On 
September 5th a “marauding Taube” sailed over Ghent and dropped 
two bombs upon the city, one of which partly destroyed a house but 
there was no loss of life. The French authorities protested to the 
American Ambassador against these acts and the French Minister of 
War was asked by the Ambassador to furnish him with proof that 
bombs had been launched upon the. city of Paris by German aviators. 
This was done and the Ambassador “decided to cable his government & 
report of these acts, which are not only against humanity but are also an 
absolute violation of the Hague convention signed by Germany herself.” 
On September 27th several bombs were again dropped on Patis from 
a German seroplane, one of which was apparently directed against the 
Eiffel Tower, whichis installed with wireless telegraph apparatus. * The 
bomb exploded with great violence and smashed nearby windows but ` 
did no further damage, except to kill an old man and injure his child. 
Again on October 11 a score or more of bombs were dropped in different 
parts of the city of Paris, killing three persons and injuring fourteen 
others. One of the bombs fell on the Cathedral of Notre Dame, but 
failed to explode; others were said to have been directed against the 
Gares du Nord and St. Lazare. On October 12th another “raid” was 
~ made on Paris by German aviators, but no one ‘was killed and the. 
damage to property was slight. Several’ bombs were dropped between 
two trains standing in the station, both of which were filled with pas- 
' sengers, and another fell on the roof of Notre Dame doing “considerable 
damage” to the building. On the 8th of October, St. Denis received a 
visit from German aviators, who dropped several bombs in the town, one. 
of which was alleged to have been aimed at a train load of French 
-reservists, but no damage was done. About the same time fifteen per- 
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sons were reported to have been killed and twenty-one injured at 
Revigny by German aviators. In October several bombs were dropped 

` on the town of St. Omer killing two persons, injuring six others and doing 
considerable damage to property. On November 20 five bombs were 
* dropped in the city of Amiens killing one person and injuring another. 
Several Belgian cities were also bombarded by air craft in September 
and October, Louvain and Namur being among the first. On September 
.27th at Dynze an old man was badly wounded by a bomb, and on Oc- 
tober 25th some damage was done to buildings and telegraph wires at 
Ostend by a number of bombs dropped from a German Zeppelin. Ant- 
werp was revisited in September and a Zeppelin dropped a number of 
bombs on the city, demolishing several houses and killing a number of 
civilians. At Warsaw forty-four persons were killed or wounded on the 
same day by bombs from German aeroplanes, and on another day sixty- 
two casualties were reported as a result of bomb dropping operations. 
On November 24 another bomb was dropped in front of the American 
consulate at Warsaw breaking the windows in the building and killing 

several persons in the street. 

Were these acts, as M. Millerand stated in his protest to the American 
Ambassador, “against humanity and absolutely in violation of the 
Hague convention?” 

When the First Hague Conference assembled, craft capable of navi- 
gating the air and of carrying bombs had not yet been invented, but the 
progress of aeronautic science fully justified the expectation that in the 
near future balloons capable of discharging bombs and torpedoes would 
be invented. The attention of the Conference was therefore directed to 
the consideration of this mode of warfare, and the result was the adoption 
of a declaration forbidding for a period of five years the discharge of 
projectiles and explosives from balloons or by other new methods of a 
similar nature.” An Article (No. 25) was also added to the Convention - 
Respecting the Laws and Customs of War on Land, forbidding the, 
bombardment of undefended towns, villages, habitations and buildings, 
but it is not certain that this prohibition had any reference to aerial 
bombardments.” During the period mtervening between the First and 


® Scott, Texts, p. 19. 
7 But the contrary view is expressed in TRORA] Law Situations, Naval War 
College, 1912, p. 59. 
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Second Hague Conferences progress in the art of aerial navigation was 
notable, and the question of aerial warfare received the careful attention 
of the Second Conference. It renewed the prohibition of 1899 in respect ` 
to the discharge of projectiles and explosives from balloons, the duration - 
of the period being limited, however, to the close of the Third Peace. 
Conference. But it is significant that many states which in 1899 ap- >. 
' proved the prohibition, declined to do so in 1907, thus indicating their l 
unwillingness to surrender the advantages of a mode’ of warfare the. 
possibilities of which had been fully demonstrated since the First Con- 
ference. In fact, only about one-half the states represented at.the . 
Second Hague Conference signed the declaration, and among those 
which refused were Germany, France, Russia, Spain, Italy, Japan, and — 
Sweden.”! The declaration cannot therefore be regarded as a universally 
binding rule; certainly it is not binding upon Germany, the country now 
charged with violating the Hague provisions in respect to the discharge of 
explosives from airships. Nevertheless, while the Second Conference 
was unwilling to forbid entirely the discharge of bombs from air craft, 
there was a general agreement in favor of imposing restrictions upon 
this mode of warfare. Both the Italian and Russian delegations pro- 
posed, in the place of the temporary renewal of the prohibition of 1899, 
a declaration prohibiting the discharge from balloons of projectiles or 
explosives against undefended towns, villages, houses or dwellings. This 
proposal was not adopted as a substitute for the declaration prohibiting 
the launching of projectiles or explosives from balloons, but it found its 
way into the Convention Respecting the Laws and Customs of War on 
Land, Article 25 of which reads: “The attack or bombardment by any 
means whatever of towns, villages, habitations or buildings which are not 
defended is forbidden.” This article is a renewal of Article 25 of the ` 
convention of 1899, with the addition of the words “by any means what- 
ever,” which clearly covers aerial bombardments, as it was undoubtedly 
intended to do.72 These words were added upon motion of the French 
See on this point Spaight, War Rights on Land, p. 102; Higgins, The Hague 
Peace Conferences, pp. 488, 491, 521; Bonfils, Droit International Public, p. 880; 
Lémonon, La Séconde Conférence, p. 383; International Law Situations, 1912, p. 58. 
72 Bee La Seconde Conférence International de la Paiz, Actes ef Documents, t. WI, ° 
p. 16; Lémonon, p. 386; Holland, in the Londop Times, April 27, 1914, and May 5, 
1914. a 
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delegation in order to make clear the illegality of such a method of 

_attack against undefended places “ and, unlike the prohibition in regard 
to the dropping of projectiles or explosives from balloons or other air 
craft, it is of unlimited duration. Moreover, it has been signed by all the 

* states represented at the Conference, except China, Spain, and Nicar- 
agua.’4 Itis therefore binding upon all the belligerents in the present 
war, provided they have given the written notification of their ratifica- 
tions required by article 5 of the convention. 

But Article 25 does not forbid the bombardment of defended places; 
that right remains unimpaired, though unfortunately the article con- 
. tains no definition of the terms “defended” and “undefended.” The 
authorities are all agreed, however, that the terms “undefended” and 
“unfortifed” are not synonymous, and that a place may be unfortified 
and yet defended, in which case it may be bombarded. Nor are the 
terms “open” and “undefended” synonymous, for a town may be 
“open” and yet defended, in which case it is liable to bombardment.” 
The Germans acted on this principle ® in 1870, and when M. de Chau- 
dordy protested to the diplomatic representatives of neutral Powers 
against the bombardment of “open’’ towns he was guilty either of 
ignorance of the law or of disingenuousness.” The French themselves 
bombarded Kehl, an open town on the German side of the Rhine, and 
there have been many other cases in recent wars. 

Discussion of the question was recently provoked in England by an 
address of Colonel Jackson, of the Royal Corps of Engineers, on April 22, 
1914, in which he stated that in the wars of the future, air ships would 
drop bombs on coast batteries, dock yards, magazines, ammunition 


3 Higgins, The Hague Peace Conferences, p. 270. 

14 Higgins, op. ci., p. 272. 

75 Compare Holland, Laws and Customs of War, p. 30; also his Letters on War and 
Neutrality, pp. 103—104; Bonfils, sec. 1082. On the injustice of this rule and its want 
of logic, see Spaight, p. 158; Pillet, p. 104; Bonfils, sec. 1081; and Hall, p. 396. 

7 For example, when they refused to treat Charleville as an “open” town because 
the French had constructed trenches and erected barricades around it, although it was 
not fortified. They have been severely criticised by Merignhac (Les Lois de la Guerre 
Cont. etc. p. 25) for having bombarded Dijon, Bazeilles and other “open” towns, but 
it does not appear that these towns were also “undefended,” which is an essential 
condition to immunity from bombardment. 

7 Cf. Spaight, War Rights in Land Warfare, p. 158. 
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factories, oil reservoirs, wireless stations and great centers of population.” 
London, according to Colonel Jackson, could not be considered as an- 
undefended city, for the reason that it was a seat of military stores and 
barracks and was prepared to offer resistance. The commander of an 


enemy’s war balloon, he said, might arrive over London and signal as a ° 


matter of courtesy: “I am going to drop explosives.” We answer: 
“You must not drop explosives; we are not defended.” The commander 
replies, as it seems to'me quite logically, “then you must surrender. 
Good. You will now obey orders.” Professor Holland replied, in a 
letter published in the London Times,” that the words “by any means 


whatever” were added to Article 25 “deliberately and after much dis- 


cussion, for the purpose of preventing just such’ attacks-from airships 
upon undefended localities, among which I consider that London would 
unquestionably be included.” In a subsequent letter® he seems less 
certain of his position, for he asks “whether a great center of population 
like London can claim to be undefended when it contains barracks, 
stores, and bodies of troops?”- “For the affirmative answer,” he says, 


“I can only vouch for the authority of the Institute of International . 


Law, which at its meeting of 1896 adopted a statement to this effect.” 
But the views of the Institute are not those held by the authorities on 
military law or the writers on international law. According to them, a 
place is defended when it has the means and the determination to resist. 
“A place cannot be said to be’ undefended,” says Westlake,’ “when 
means are taken to prevent an enemy from occupying it. The price of 
immunity from bombardment is that the place shall be left open for 
the enemy to enter.” Certainly if it is occupied by organized military 
forces who oppose the entrance of the enemy, it is defended and may be 
bombarded. Every city which defends itself seriously, although it may 
be open and unfortified, says Bonfils, may be attacked as if it were 


a Speight, Air Craft in War, p. 12. 

% April 25, 1914, p. 10. See also his Letters on War and Nevirality, pp. 101, 115. 

® London Times, April 25, 1914, p. 10: 

81 International Law,—War, p. 315. 

81 Droit International, sec. 1082. Compare also Merignhac, Lois et Coutumes, p. 177, 
who follows Bonfils in regarding resistance by the inhabitants as the test of the 
liability of a town to bombardment. He justifies the bombardment of Chateaudun by 
the Germans in 1870 because, although an open city, it was energetically defended by 
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fortified; the legitimacy of the aggression does not depend upon the fact 
of fortification, but upon the fact that it is occupied by armed forces. 

Both the British and German war manuals recognize the liability to 
. bombardment of places occupied by troops, though they may not be 
' fortified.” Spaight, an English writer,*4 holds that bombs may lawfully 
be dropped upon military stores and depots, in undefended as well as 
defended towns, and, for practical reasons peculiar to aerial warfare, 
the notifications or warnings required by the naval convention may be 
dispensed with.®® In regard to the liability of London to bombardment, 
he says: 


I can see nothing in international law to prevent an hostile air craft 
force from dropping bombs on Chelsea, Wellington, Albany or Knights- 
‘ bridge barracks, or on the clothing factory or depot at Pimlico or on 
Euston, Kings Cross, Waterloo and other great railway termini. Many 
commercial undertakings which hold orders for the War Department or 
Admiralty would be liable to bombardment also. So probably would 
the War Office and the Admiralty and the headquarters of the Eastern 
Command and the London District. The vast territorial force head- 
au all over London also appear to be possible legitimate objects of 
attack. 


“The only way,” he adds, “by which a great city can escape . 
liability is through international agreement or by the removal of its 
garrisons, barracks, stores, ete.” This seems to be an accurate state- 
ment of the rights of belligerents under the law as it now stands. 

Both Antwerp and Paris were not only defended, but they were forti- 
fied at the time the German bombs were dropped upon them in 1914, 


Franc-Tireurs and the national guard, but he condemns the bombardment of Alexan- 
dria by the English in 1882 as an act of useless cruelty because the town was both 
open and undefended, p. 178. For the same reason Despagnet (sec. 532) condemns 
the bombardment of Piscagua, Peru, in 1878. 

83 British Manual, sec. 119, and the German Kriegsbrauch im Landkriege, p. 22. 

84 Air Craft in War, p. 18. 

& The Belgians complained that Antwerp was bombarded by German Zeppelins 
without previous notice. It is true that the Naval Convention (Art. 3) requires 
notice before beginning a bombardment, but this requirement was never intended to 
apply to aerial bombardment, nor was the requirement of Article 26 of the con- 
vention in respect to land warfare, which requires the commanding officer of an 
attacking party to do all in his poyer to warn the authorities before beginning a 
bombardment. 

# Air Craft in War, p. 20. 
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and therefore the act was not 4 violation of the letter of Article 25 of the 
Hague convention in respect to land warfare.” The protest placed by’ 
the mayor of Ostend in the hands of the American consul on Septem- 
ber 26th, for transmission to the President of the United States, stated. 
that Ostend was a “non-fortified” city and that the “majority” of the ` 
inhabitants were non-combatants. But it does not appear from the text 
of the protest as printed in the press dispatches that the town was also 
“undefended.” On the contrary, it may be inferred from the state- 
ment that not all the inhabitants were non-combatants, that it was 
occupied by military forces, and if they offered resistance it was liable 
to bombardment. It is quite likely that some of the smaller places upon 
which bombs have been dropped were undefended, as alleged, in which 
case the acts were clearly in violation of the Hague convention. The ` 
reported launching of bombs from a Japanese aeroplane upon German 
war-ships in the harbor of Kiau-Chau and upon wireless and electric 
power stations was, of course, not contrary to the Hague prohibition 
nor was the dropping of bonibs by English aviators on the Zeppelin 
factories at Dusseldorf and Friedrickshaven in November and upon the 
Krupp factory at Essen in December. 

But admitting that the German aviators were within the letter of the 
law in all their bomb dropping operations, it does not follow that their 
acts were in every case in conformity with the rules of humane and civi- 
lized warfare. The preamble to the Hague Convention Respecting the 
Laws and Customs of Land Warfare declares that the governments rep- 
resented in the Conference “were animated by a desire to serve * * * 
the interests of humanity and the ever progressive needs of civilization.” 
What therefore the letter of the convention may permit its spirit may 
forbid. It may be safely presumed that the Conference did not intend 
to sanction the indiscriminate dropping of bombs on hospitals, churches, 


® The report of the Belgian Commission of Inquiry (“The Case of Belgium,” 
.p. 23) denies that Antwerp, Louvain and Namur were “invested” or “besieged” at 
the time the German bombs were dropped upon them, but it does not appear that 
they were also “undefended.” On thecontrary, they were undoubtedly defended in 
the technical sense in which the word is used in military law. . 
. 8 In “The Case of Belgium” (p. 23), it is stated that the village of Heyst-op-den- 
Berg and the city of Malines were bombarded by the Germans “‘both of which were 
undefended and in which there was not a single Belgian soldier.” 
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art galleries, and private houses, and the killing of innocent non-com- 

' batants when no military end was likely to be subserved. The undevel- 
oped state of aerial navigation makes it impossible to direct the launch- 

* ing of bombs from air ships so that they will strike only legitimate ob- 
jects of attack. In most of the cases reported, the bombs dropped did 
not fall upon ammunition depots, military works or other objects of 

„legitimate attack, but upon private houses, hospitals, and churches, or in 
the public streets or squares, the only effect of which was to terrorize 
the population, kill innocent non-combatants and destroy private 
property. 

It is not necessary to brand such methods of warfare as “down-right 
murder” or “pitiless savagery,” as some respectable American news- 
papers have done, but it is quite within the bounds of truth to say that, 
for an aviator to travel far beyond the sphere of military operations 
and, without warning, drop powerful explosives indiscriminately upon 
private houses and in the streets, killing innocent non-combatants who 
cannot defend themselves, is contrary to the generally accepted notions 
of civilized warfare. 


IV 
DESTRUCTION OF TOWNS AND OF INSTITUTIONS DEVOTED TO RELIGION, 
EDUCATION, SCIENCE AND ART, AS PUNITIVE MBASURES 


With the possible exception of the violation of Belgian neutrality, 
no acts have provoked wider criticism than the burning of Louvain with 
its university, its cathedral, its library, including its books, manuscripts 
and scientific collections, the partial destruction of the cathedrals of 
Rheims and Soissons, the alleged “massacre” at Aerschot, the “sack- 
ing” of Senlis, including the partial destruction of its cathedral, and the 
“atrocities” at Linsmeau, Termonde and Orsmael. The British Prime 
Minister, in his Guildhall speech of September 4th, characterized the 
burning of Louvain as “the greatest crime committed against civiliza- 
tion and culture since the Thirty Years War—a shameless holocaust of 
irreparable treasures lit up by blind barbarian vengeance.” ® Sir 
Frederick Pollock also declared that “it exceeded in horror and calcu- 


© London Times, September 5, 1914. 
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lated wickedness any military crime committed since the Thirty Years - 
War.” ® The London Times denounced it as “an atrocious act without — 
a parallel even in the Dark Ages and one which would turn the hands of 
every civilized nation against the Germans.” These expressions fairly ° 
represent the opinion of the English and, to a large degree, the American 
public in regard to the character of the act. 

The public dispatches represent that, among other “atrocities,” , 
the greater part of Aerschot, “an undefended country town’ was de- 
stroyed, the church of Notre Dame “desecrated” and more than one 
hundred and fifty of the inhabitants “massacred,” including the burgo- 
master and his fifteen year old son. A few days later Malines, also 
“an open and undefended town,” was bombarded and many buildings 
‘and monuments, including the cathedral, the Hotel de Ville, the Roman 
Catholic university, and the court houses were destroyed. Still later 
Dinant, “a charming town with many picturesque buildings,’ suffered 
the fate of Louvain and Malines. The leading citizens were made 
prisoners, including the members of the communal council, all but three 
or four of the-latter being shot. Termonde is alleged to have suffered 
a similar fate, more than 1100 of its 1400 houses being destroyed. 

The reports which we have of these acts are no doubt exaggerated, 
coming as they do mainly from English and Belgian sources, and simple 
justice to the military commanders of & great civilized state against 
whom the charges are made requires that whenever the evidence is 
doubtful, judgment should be suspended until the facts are fully known. 
In the present discussion, therefore, consideration will be mainly con- 
fined to an examination of the law governing those acts which the 
Germans themselves do not deny having committed. The destruction 
of Louvain is one of these, although it should be said that their account 
of the extent of the damage differs in some respects from the accounts 
derived from Belgian and English sources. While admitting in the main 
the facts charged in regard to Louvain, the Germans justified their act. - 
as a legitimate punitive measure against the city in consequence of the 
firing upon German troops in occupation thereof, by certain of the civil- 
ian inhabitants. The city had surrendered, the military commander had 
taken as hostages a number of the leading citizens, and the inhabitants 

* Letter to the Times, August 30, 1914. a 
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had been ordered to hand over their arms, and these were deposited 

-in the church of St. Peter, or were supposed to have been. On the 
24th of August, after the main body of the German Army had departed, 

, there was, as the German accounts allege, a simultaneous attack upon 
the garrison from different parts of the city, thus indicating that the 
uprising was a part of a concerted plan. Ammunition and weapons 
were found concealed in the cellars of certain private houses, and a 
“number of priests were alleged to have been caught distributing arms 
among the mhabitants. The fight lasted two days, during the course of 
which five German soldiers were wounded. 

The Belgian Commission of Inquiry, on the contrary, affirms that the 
firing was done, not by the inhabitants; but by a number of German 
soldiers who mistook as Belgians a detachment of their own countrymen 
returning from Malines where they had been defeated, and therefore 
fired upon them in the belief that it was the enemy.*! Believing that 
they had been attacked by the civilian inhabitants, the Germans pro- 
ceeded by way of reprisal to bombard and burn the city with the results 
stated above. The evidence now available is not sufficient to warrant 
us in forming a Judgment as to which of the two versions is the correct 
one, nor is it necessary to the present discussion that this should be done. 

We will assume that the German explanation is the correct one, and 
then consider the question of the lawfulness of the act, which the Ger- 
mans do not deny to have committed. Before passing immediately to 
this question, we may call attention to the fact that the destruction of 
Louvain, with its public buildings, university and cathedral was not an 
act entirely unparalleled in the history of modern warfare, as has been 
charged. During the American Civil War, Chambersburg, a small 
undefended town, was burned by General Early because it refused to 
pay a contribution levied upon it}? and there were other well known 
cases where Southern towns were burned by Federal commanders. 
During the Crimean War the town of Kertsch, with its museum, for- 
merly a Greek temple, was burned by the English and French. As is 
well known, the Capitol buildings at ‘Washington were burned by the 


#1 «Case of Belgium,” p. 43. 
93 It is refreshing to know that thfs act was disapproved by General Lee. Gordon, 
iscences, p. 306. 
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British forces during the War of 1812, and the act was justified by 


Admiral Cockburn as a legitimate measure of reprisal for shots fired by .. 


civilians from one of the buildings. But the act has been almost univer- 
sally condemned by writers on international law as wholly unjustifiable.” 


In 1860, the British and French forces destroyed the Chinese Imperial ` 


Summer Palace to “awe the Chinese into respect for British power.’’™ 
During the American Civd War the Virginia Military Institute at 
Lexington and most of the professors’ houses were burned by General 
Hunter of the Federal Army.’ In the Austro-Italian War of 1866 
churches, hospitals and art collections were destroyed by the Austrian 
armies.” During the Franco-German War of 1870-71, many French 
towns were dealt with in the same manner by the Germans as the Belgian 
and French towns have been dealt with in the present war. The library 
of the University of Strassburg, with 400,000 volumes and 2400 manu- 
scripts, an art gallery and various public buildings were destroyed and 
the tower of the cathedral was burnt.” During the same war the Abbey 
of St. Denis was battered to pieces by German shells,” a Gothic chapel 
at Toul was ruined, the churches of Longwy, Peronne, and Bitsche were 


%3 Compare Bordwell, Law of War, p. 63. The whole matter is fully examined in 
Lawrence’s Wheaton, Pt. IV, Ch. II. 

4 “This act,” observes Riviér, Vol. I, p. 320, “was unworthy of the two Eurppean 
nations which everybody in the Orient considered as the advance guard of civilization 
and progress. The contents of the palace, statuary, vases, jewelry, and works of art, 
were seized before the destruction, and a joint commission was appointed to divide 
the choicest objects between Queen Victoria and Napoleon III. The proceeds from 
the sale of other objects were divided among the soldiers, the share of each amounting 
to about 100 francs.” Pradier-Fodéré, Vol. VI, p. 1107; Nys, Droit International, 
Vol. TU, p. 326. 

‘% Gordon, Reminiscences, p. 302. 

* Bolton King, History of Italian Unity, Vol. I, p. 344. 

“s Bonfils, sec. 1085, n. 2, and Hozier, The Franco-Prussian War, Vol. II, p. 71. 
Speaking of the destruction of the Strassburg library, Spaight (p. 186) remarks that 
“it is hardly a fanciful anticipation to say that this great world loss will make the 
war of 1870-71 memorable when the politics that led to it and the names of the 
battles and leaders are forgotten.” Sir Henry Hozier, historian of the war, says that 
“gince the apochryphal burning of the library of Alexandria, perhaps no equally _ 
irreparable loss has occurred.” The German justification for the bombardment of 
the Cathedral of Strassburg was thaf’ the French had installed on the tower an 
observatory for the artillery officers. Revue de Droit Int. et. de Lég. Comp., Vol. IH, 
p. 303. 7 

2 Bonfils, sec. 1085, n. 2. 
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made heaps of stone and rubbish and the Invalides, the Sorbonne, 
The Pantheon, St. Sulpice, the College. of Law and several military 
hospitals of Paris were shelled during the bombardment of that city.” 
During the war between Bolivia, Chile and Peru in 1880 the conquerors 
appropriated the contents of museums and libraries, and boasted of 
having despoiled the public library and art galleries of Lima of their 
collections.’ 

The right of a belligerent to inflict collective punishment upon the 
inhabitants of occupied territory for individual acts of the civil popula- 
tion was-resorted to with great severity by the British during the Boer 
War, almost barbarously by Lord Kitchener, says Spaight.' Not a 
beast or a field of standing corn was left, we are told. Altogether, says 
Spaight, the record fills many sombre pages of the British “Blue Book.” 
The legal justification. was extremely doubtful as were also the resulting 
benefits,to the belligerent that resorted to such measures. 8? | 

Reference to these cases is made here to show that the German ~ 
“atrocities” of the present war, now so severely condemned, are not 
unparalleled in the history of modern civilized warfare, but that, on the 
contrary, they have been rather common. Some of them, like the 
burning of Atlanta, have been justified as legitimate acts of military 
necessity; some, like the destruction of public buildings in Paris and 
Strassburg, were & necessary incident in the bombardment of those 
cities or were a measure of reprisal for their use by the enemy for military 
purposes. Others, like the burning of Boer farms, were justified by the 
English as a punitive measure for unlawful acts of non-combatants. 
In passing Judgment upon the other cases, the legality of which it is 
less easy to justify, it is well to remember, however, that at the time those 
acts were committed, there was far less certainty in regard to the rights of 
belligerents than now. Much of this uncertainty has happily been 


* Spaight, pp. 181, 186; and Bonfils, sec. 1085, n. 2. 

10 Nys, Droit International, Vol. LL, p. 326. 

101 P, 137. 

102 See on this point Bordwell, The Law of War, pp. 84, 148; and Spaight, pp. 127, 
352, 377. The legal justification depends on whether the destruction of the railroads 
was the act of non-combatants, which is not apparent from the accounts, or of the 
organized military forces of the Boers. In the latter case there was no justification 
for the punishment. 
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removed by general agreement among the body of states, and we DOW 


have in the several Hague conventions a fairly definite body of law - 


defining the rights of belligerents and subjecting the exercise of those 
rights to certain restrictions. It is, therefore, possible to Judge the 
charges made against the Germans of violating the laws of war with 
more definiteness than was. possible at the time of the war of 1870 when 
no such conventions were in force. 


No principle is more clearly established in international law than the 


right of an occupant to the obedience of the inhabitants of the territory 
occupied by him and of his right to punish them for pier subject 
to certain limitations." In regard to the right of a belligerent to inflict 
punishment in such cases, Article 50 of the annex to the Hague Conven- 
tion Respecting the Laws and Customs of War on Land provides that 
"no general penalty, pecuniary or otherwise, shall be inflicted upon the 
population on account of actions of individuals for which they cannot be 
regarded as jointly and severally responsible.” * In the case of Louvain, 
there is no doubt that the German occupation of the town was effective 
at the time the acts alleged were committed. The city had 3 dered 
to the invader, the German troops had established their q therein, 
the military authorities had called upon the inhabitants to deliver up 
, their arms, and this had been done or was supposetl to have been done. 

But assuming, what the Belgians strongly deny, that the Germans 
were attacked by some of the civilian population, were they justified in 
inflicting punishment upon the community as a whole? That depends 
upon whether the alleged acts were such that the individuals committing 
them could be held jointly and severally responsible. If, as the Germans 
contend, the alleged attack by the Belgians was simultaneous and -the 
result of a preconcerted arrangement, it was clearly an act for which the 
inhabitants were jointly responsible. But even assuming that such was 
the case, and the evidence is far from conclusive, was the punishment a 
humane and legitimate one? The principle is affirmed by, all writers 
that the punishment in such cases must be reasonable, that is, must not 

103 Cf. Merignhac, p. 264; - Oppenheim, Vol. II, p. 175; Hall, sec. 156; Bonfils, sec. 


1218; Riviér, Vol. II, p. 301; Spaight, p. 118; Halleck, ‘Elements, p. 210; Bordwell, 
- p. 317; Despagnet, sec. 577; Bluntschli, sec. 643 bis; Bentwich, War and Private 


Property, p. 37. 
14 Scott, Texte, p. 227. 
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be out of proportion to the offense. The rule is well stated by Hall, who 
. declares that reprisals can be resorted to only under the pressure of 
absolute necessity, and then not by way of revenge, but only in cases and 
to the extent by which an enemy may be deterred from a repetition of 
" the offense.!5 The rule adopted by the Institute of International Law 
adds that reprisals must in all cases be consistent with the rules of 
humanity and morality. -In the present case a fine would have been 
*unobjectionable, but shall be say that a belligerent has a right, in the 
face of the now generally accepted laws of civilized warfare, to bombard 
a city for the acts of a few individuals, burn hundreds of private houses, 
destroy an ancient university with its library, works of art and scientific 
collections, ruin a noble cathedral and convert a thriving city into a 
place of waste and desolation? We think the only possible answer is, 
“no.” The Hague convention declares that the right of belligerents to 
adopt means of injuring the enemy is not unlimited; 1 that to destroy 
the enemy’s property, unless such destruction is imperatively demanded 
by the necessities of war, is forbidden; 1 that in sieges and bombard- 
ments all necessary steps must be taken to spare, as far as possible, 
buildings dédicated to religion, art, science or charitable purposes, 
historical monuments, hospitals and places where the sick and wounded 
are collected, provided they are not being used at the time for military 
purposes. The Germans themselves have not claimed that the 
university, the library, the cathedral and other public buildings de- 
stroyed by them at Louvain were being used for military purposes at 
the time, nor is there any evidence that any attempt was made by them 
to spare these buildings, andit cannot be seriously contended, we believe, 
that their destruction “was imperatively demanded by the necessities 
of war.” Under the most charitable construction, the act was, there- 
fore, not only contrary to the enlightened sentiment of the age, but 


106 Sec. 135. 

1% Arts, 84-86. See also Westlake, Pt. IT, pp. 113, 115; Bordwell, p. 316; Merign- 
hac, Lots et Coutumes, p. 212; Despagnet, secs. 543, 577; Holland, Laws of War, 
p. 61. Compare also, “The Instructions for the Government of the United States 
Armies,” Art. 28, and the French manual for the use of officers, p. 25. 

17 Article 22, Annex to the Convention Respecting the Laws and Customs of War. 

18 Article 23. ? l 

1% Article 27. i 
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it was in violation of the provisions of a great convention of which Ger- 
many and the other Powers were signatories. 


The bombardment of the cathedral at Rheims was, if the German | 


version is correct, more excusable. The city was clearly defended, and 
was therefore liable'to bombardment. If, as the Germans claim, the 
French were using the tower for purposes of observation to direct their 
artillery fire, the enemy was Justified in trying to remove the observation 
post, as they were in the case of the Strassburg Cathedral in 1870; and» 


if, as they claim, the bombardment ceased as soon as the steeple had 


been cut away and they inflicted no more damage than was necessary to 
accomplish this object, the French and not they must bear the respon- 
sibility. If, on the other hand, as the London Times asserts,” the 
cathedral was not being used by the French for military purposes, and 
that a Red Cross flag floated over the tower and protected German 
wounded within its walls, the destruction was wholly unjustifiable, for 
such architectural landmarks as this noble cathedral belong not to 
France but to the world. They are the common heritage of civiliza- 
tion and are protected not only by their sanctity but by the law of 
nations. What was said in the act restoring to the Philadelphia 
Academy of Sciences a collection of paintings captured in 1812 by a 
British vessel, “the arts and sciences are considered not as the 
peculium of this or that nation but.as the property of mankind at 
large,” may be equally said of such landmarks as the cathedral at 
Rheims. | 3 

No one has more severely condemmed such acts than Bluntschli. 
“The intentional destruction or degradation,” he says, “of monu- 
ments and works of art, instruments and scientific collections, by the 
troops of occupation of enemy territory are not permitted in time of 
war and are considered today as acts of barbarism.“! Churches, 
hospitals, buildings devoted to charity, museums and other scientific 
or philanthropic establishments must, as far as possible, be re- 
spected.” 1? 


110 Weekly edition, September 25, 1944. 

111 Droit International Codtfié, Tr. by Lardy, sec. 644. 

112 Tbhid., sec. 648; cf. also secs. 34-36 of Liebens “Instructions for the Government 
of the Armi of the United States.” 
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The “sacking” of Senlis, like the burning of Louvain, was a punitive 
`- measure inflicted on the town because of shots alleged to have been fired 
on the German soldiers from the windows of private houses. The mayor, 
. who had been seized as a hostage, was shot, the town was bombarded, 
many houses, including the railway station, were destroyed, and the ca- 
thedral was damaged. Except as to the bombardment of the cathedral, 
the punishment was not contrary to the laws of war as they are now 
“understood, although it may have been more severe than the circum- 
stances of the case required. The punishment of the villages of Lins- 
meau and Orsmael was justified by the Germans on the same ground, 
although the Belgians deny that any part of the civil population partic- 
ipated in the attack on the German troops. 

The “massacre” at Aerschot was a punishment for the alleged killing 
of a German officer by the son of the burgomaster. About 150 citizens, 
including the burgomaster and his fifteen year old son, are alleged to 
have been seized and shot and the town pillaged. Again the Belgians 
deny the charge that the son of the burgomaster killed the German 
officer or that any of the civil population took part in the fighting. For 
lack of evidence, it is impossible to say which version is the correct one. 
The punishment may have been needlessly severe, but the laws of war 
allow it and they do not undertake to prescribe the character or extent 
of the punishment that may be inflicted in such cases. Nevertheless, 
the Hague convention states that, in the absence of a written under- 
standing, it is not intended that unforeseen cases shall be left to the 
arbitrary judgment of military commanders, and it adds that the con- 
tracting parties have thought it expedient “to declare that in cases not 
included in the regulations adopted by them, populations and bellig- 
erents remain under their protection and the rule of the principles of the 
law of nations as they result from usages established between civilized 
nations, from the laws of humanity and the demand of the public con- 
science.” 

The old idea that it is permissible to a belligerent to resort to any 
measures which in his judgment may induce an enemy to sue for peace 
is, happily, no longer recognized. The civilized world has given its 
approval to two great principles: first, that the sole object of war is to 
overcome the military forces of the enemy, and, second, that the means 
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which may be adopted to accomplish this, object are not unlimited. 

The view expressed by Bismarck in 1870 that a people may be made to - 
suffer to induce them to long for peace would not, says Spaight, be acted 
on by any civilized nation today."4 The German doctrine of military-., 


' necessity—the distinction between Kriegsrecht, Kriegsmanier,. Kriegs- 


gebrauch, or the normal rules of war, on the one hand, and Kriegsravson, _ 
or the exceptional rules of war, on the other, the latter of which allows 
resort to extreme methods, including pillage, incendiarism, terrorism, ` 
systematic devastation, and even the putting to death of inoffensive 
citizens, has been severely condemned by English, French and American 
writers as the very negation of the laws of war, as a recognition of the 
arbitrary supremacy of military commanders and a sanction of the 
maxim that in war the end justifies the means." According to this 
doctrine, the laws of war cease to be obligatory when the circumstances 
are such that the attainment of the object of war would be hindered by 
their observance, or, to quote the German maxim, Kriegsratson geht 
vor Krvegsrecht. | 

But Bluntschli does not go to such lengths, and nowhere does he refer 
to the distinction between Kriegsrecht and Kriegsraison. He says, “One 
may do in time of war whatever is required in military operations, that 
is to say, whatever is necessary for the attainment of the object of war, 
so long as it does not violate the laws of humanity and the accepted 
usages of civilized nations.” © Again, he lays down the principle that 
the rules of international law in respect to the rights and obligations of 

113 Compare Spaight, p. 74, and Wheaton, Pt. IV, Ch. II. 

14 Op, cit., p. 118. l 

118 For the enunciation of this doctrine see Von Clausewits, On War; English 
translation by Graham; Leuder in Holtsendorff, Handbuch dea Volkerrechis, Vol. IV, 
secs. 65~66; Ullmann, Völkerrecht, sec. 144; Liszt, Das Volkerrecht, sec. 39; and Kluber, 
Droit des Gena, sec. 245. For criticism of the doctrine, see Westlake, International 
Law,-——-War, p. 115; Merignhac, Lois ¢ Coutumes, p. 143; Nys, Drott International, 
Vol. II, p. 203; Pradier-Fodéré, Traité, sec. 2740; Pillet, ‘Lois de la Guerre, sec. 59; 


Bordwell: Law of War, p. 5; Holland, The Law of War on Land, p. 13. This doctrine 
is also laid down in the official Kriegsbrauch im Landkriege prepared by the Prussian - 


- general staff in 1902. Merignhac severely criticises this publication for the extreme 


views of military necessity which it upholds and for its scant allusions to the Hague 
conventions, the binding force of which it apparently i ignores. See| his Les Lois de 
la Guerre Continental Suivant le Grande Etat major “Allemand. 
18 Droit International Codifié, tr. by Lardy, sec. 549. E l 
i 
| 
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belligerents must be respected even in an unjust war.’ Again, “ Civil- 
‘ized nations likewise repudiate the principle that a belligerent may do 
to the enemy all that appears useful to his own cause.” H8 It is re- 
*freshing to find at least one honored German jurist who refuses to give 
his approval to the doctrine that the observance of the law is binding 
on belligerents only so long as it does not stand in the way of military 
success. an 


V 
CONCLUSION 


Various other important questions of international law have been 
raised since the outbreak of the present war, but the limits of this paper 
do not permit of their discussion here. Consideration of some of them 
may well be deferred until the facts are more definitely known. Each 
side has accused the other of employing dumdum bullets in violation 
of one of the Hague conventions, and each has made representations to 
the President of the United States in regard to the conduct of the other in 
respect to the employment of such instruments of warfare. Early in 
~ the war the French Government addressed a note of protest to the 
signatory Powers of the Hague convention, and in October the German 
Government did likewise. The Allies have charged the Germans with 
firing upon ambulances and hospitals, the misuse of the Red Cross 
flag, the maltreatment of prisoners and wounded, with committing 
outrages upon women, compelling women and children to march in 
front of their troops to shield them from the enemy’s bullets, with 
forcing the mhabitants to serve as guides and to dig trenches, the sys- 
tematic burning of villages and the massacre of non-combatants, with 
pillage, robbery, and various other atrocities. The Germans likewise 
have made similar charges against the Belgians and French. The French 
note of protest in September, in summing up its charges, said, “The 
‘government of the Republic, in the presence of such proceedings which 
are reproved by the universal conscience, leaves to the civilized Powers 
the full appreciation of these criminal acts, which will forever dishonor 
the belligerent guilty of them.” 


117 Droit International Codifié, tr. by Lardy, sec. 519. 
118 Thid., sec. 534. 
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It may be-safely assumed that the reports of these violations of the 
laws of war have been greatly exaggerated, as such accusations have ~ 
generally been during the wars of the past, and no doubt in some cases 
they are without foundation. Under these circumstances, discussion ° 
of them should be deferred until the facts have been irrefutably es- 
tablished. In the meantime, we may venture the hope that, in the in- 
terest of a common civilization, in the interest of respect for law, and in, 
the interest of simple justice to both sides, the facts may be discovered, 
sifted by impartial hands and a just judgment rendered. One thing is 
clear—recent events have given it added confirmation—no breach of 
the laws of war will be passed over in silence in these days. The en- 
lightened public opinion of the world may not yet be sufficiently powerful 
to compel the observance by belligerents of all the laws of war, even when 
they have agreed to be bound by them, but its potency is already a 
mighty influence in securing high standards of conduct in international 
relations. The national sensitiveness to unfavorable opinion and the 
desire for the good will of the civilized world have found abundant 
illustration in the efforts of the belligerents in the present war to have 
their cases properly presented to and fairly judged by the people of the 
United States. It is to be expected that there will be occasional lapses 
from right conduct in respect to their international obligations by mem- 
bers of the body of civilized states, especially during the strain of war 
when their existence may seem to be imperiled, but it may be assumed 
that no great Power will deliberately and wantonly violate those obliga- 
tions, if for no other reason because of its fear of encountering the con- 
demnation of the public opinion ‘of the world. “International law will 
be observed,” says a distinguished scholar, ‘because the conscience of 
the world finds in its rules an increasing approximation of the rule of 
right, to the standards of justice and humanity, which are of almost 
universal acceptance.” 18 


James W. GARNER. 
- 19 A. Pearce Higgins, The Binding Force of International Law, p. 36. 
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PRIVATE PECUNIARY CLAIMS ARISING OUT OF WAR * 


Any attempt to discuss the international responsibility of the State 
for injuries sustained by private individuals in time of war immediately 


‘encounters the difficulty of establishing any definite rules in the practice 


of awarding indemnities or compensation for private losses arising out of 
war. Nevertheless, an examination of the subject in the light of prece- 
dent and principle may not be without some useful results. 

In a general way, this responsibility of the State may be measured by 
the State’s obligation as a belligerent or a neutral to observe the rules of 
international law and of war. As it is obviously, however, beyond 
present possibilities to undertake a detailed review of these rules— 
which indeed have been ably treated in numerous works on the subject— 
the discussion here will be confined to the more important classes of 
cases in which pecuniary claims have been or are likely to be brought for 
injuries sustained by individuals or private property in time of war. 

At the outset it may be observed that in the progress of time private 
rights during war have gained greater and greater recognition, coincident 
with the narrowing of the sphere of belligerent rights, the imposition of 
more stringent rules for the conduct of war, and the enlargement (until 
very recently) of the rights of neutral commerce. It is in the matter of 
injuries sustained by private persons during war that Rousseau’s some- 
what inexact doctrine that war is a relation of State to State and not of 
man to man has found perhaps its greatest field for application, for both 
in international and municipal law there has been a marked and growing 
tendency to relieve individuals and their property from the losses inci- 
dent to war and to cast the burden upon the State. While this modern 
principle of State indemnity is to a large extent a matter of municipal 


* This article constitutes in substance a chapter from the author’s forthcoming 
book, The Diplomatic Protection of Citizens Abroad, to be published by the Banks Law 
Publishing Co., New York, with whose permission the article is printed, and by whom 
all rights are reserved. , E 

1 The awards of arbitral commissions and the practice of the United States have 
been used as principal sources. 
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law and national policy and equity only, international law has en- 
deavored in many directions to preserve the immunity of private rights - 
from the destructive effects of war. Nevertheless, while the conduct of 
warfare has in increasing degree -been brought within definite rules, 
private property rights in war necessarily can not be safeguarded so 
minutely or be affected with the fine distinctions incident to civil affairs. 
A margin of uncertainty is hardly separable from a sphere of rights in 
which so much depends on military necessity. : 


THEORY. OF COMPENSATION FOR WAR LOSSES 


Before discussing the particular phases of war claims, it seems desir- 
able to take up briefly the general question of compensation for individ- 
ual war losses. In former times, no rules existed for pecuniary indemnity 
to individuals for war damages. In the matter of the State’s duty to in- 
demnify its own subjects, Vattel appears to have been the first to draw 
a distinction between the different kinds of war losses. He distinguished, 
first, those caused by the enemy, for which no indemnity was due; and, 
secondly, those caused by the State itself. The latter he sub-divided 
into two classes: first, losses caused by the voluntary and deliberate ac- 
tion of the army by way of precaution or strategy; and, secondly, in- 
evitable accidents of war caused either by stress of circumstances or 
without premeditation. For losses coming within the last subdivision, 
the State incurred no strict obligation, although, if its finances allowed, 
it was equitably proper to compensate individuals. For losses within 
the first subdivision, it was bound to give indemnities at the close of the 
war.? This distinction between acts done voluntarily in preparation for 
war, and injuries inevitable or inflicted only by imperious military ne- 
cessity has been followed by France and the French courts * from the 
period beginning with the French Revolution, and the principle of State 
indemnity has thus found its way into modern practice. Attention will 

2 Vattel, Chitty-Ingraham ed., sec. 232, p. 402; Bentwich, N., Private Property 
in War, London, 1907, 41-42 ; H. Rep. 386, 22nd Cong., 1st sess., pp.|9-10; Lawrence’ 
Report on Claims against Governments, H. Rep. 134, 48rd Cong., 2nd bess., 126; 
Nys (1912 ed.), III, ch. XI, 450-462: ° : 

3 Brémond in article “Actes de gouvernement,” 5 Rev. Dr. Pub! (1896), 69, 227. 
As to Italian law to the same effect see H. Rep. 184, 43rd Cong., and sess., 129, 135- 
191. uu, l 
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be called hereafter to a number of special occasions on which large 
_ voluntary indemnities have been granted by various States to inhabit- 
ants sustaining war losses. 

The matter of exacting pecuniary indemnity on behalf of injured 
private individuals from belligerent or neutral States violating the laws 
of war is of comparatively recent ‘origin. The rule of indemnity was 
developed by international commissions and domestic boards as the 
-only practical sanction for a violation of those private nghts which m- 
ternational and municipal law have expressly sought to safeguard. At 
the Second Hague Conference, it was for the first time definitely pro- 
vided (Art. 3 of Convention IV): first, that a belligerent in land warfare 
who violates the provisions of the Hague Regulations, shall, if the case 
demand, be liable to make compensation; and secondly, that he shall be 
responsible for all acts committed by persons forming part of his armed 
forces.’ It is probable that the first rule extends to all violations of the 
laws of war besides those included in the Hague Regulations. Whether 
the second rule will serve hereafter to make the State liable for the wan- 
ton or unauthorized acts of unofficered soldiers, for which, under an al- 
most uniform practice, the State has heretofore been held not to be re- 
sponsible, is a grave question. 


A STATE OF WAR 


The measure of private rights in war and the extent to which they are 
subject to belligerent rights depends on the existence of a state of war, - 
and not on a declaration of war or a recognition of belligerency. The 
indicia of a state of war may be said to be an armed contest between two 
States or parts of the same State conducted by regularly organized 
military bodies and having an avowed political object in view. War may 
exist where no battle has been or is being fought,® as well as when war 


‘Oppenheim, 2nd ed., I, 319-321, 300. One of the best discussions of Art. 3 of 
Convention IV is to be found in a small work by Cuno Hofer, Der Schadenersatz im 
Landkriegsrechi, Tübingen, 1913. 91 p. 

The Institute of International Law at its Oxford meeting of 1918, proposed to 
extend the principle of indemnity to navgl warfare. Additional Article to Rules 
adopted, 15 Rev. Dr. Int. (1918), 677. 

’ Ex parte Milligan, 4 Wall. 127, 140. Upon the question whether war exists, the 
courts must follow the political departments of the Government. Gray v. U. S., 21 
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has not been declared nor belligerency recognized.’ War, then, is a fact, 
and the rights and duties of individuals, as well as the exercise of bel- | 
ligerent rights by enemy governments or by parties to a civil war result 
from the fact of belligerency alone.’ Thus, while the Cuban insurgents 
were never granted belligerent rights, the Spanish Treaty Claims Com- 
mission nevertheless held that war existed in a material, if not in an in- 
_ ternational, sense, thereby granting to Spain and to the insurgents the 
right to exercise belligerent rights and immunity for such injuries to- 
private persons and property as the laws of war permit.’ The determina- 
tion that no legal state of war existed between the United States and 
France between 1798 and 1800 was vital to the decision of the Court of 
Claims in the French Spoliation claims.’ 

_ It is equally necessary to determine when belligerent rights end. This 
is usually, though not always, fixed at the date of a treaty of peace, but 
in fact a treaty is not in effect until ratified and proclaimed, and bel- 
ligerent rights have often been exercised (1) between the date of signing 
‘and ratification, and (2) in the case of military forces in distant colonies, 
‘after the date of ratification. If the armistice which is usually provided 
for in the first case is broken, or if in the second case belligerent rights 
are exercised after knowledge of the cessation of the war by the military 
commanders, liability would seem to attach to the offending govern- 
ment. 


‘Ct. Cl. 340; Cushing v. U. S., 22 Ct. Cl. 1. See also G. G. Phillimore in V. 4 U. 8. 
Journ. of the Soc. of Comp. Leg. (1902), 128-134. 

¢ The Prize Cases, 2 Black, 636, 670; Teresa Jeorg v. U. S., Spanish Treaty Cl. 
Com., Briefs, V. 2, pp. 80, 81. 

7 Hall, 31 and note. Prats (Mexico) v. U. S., July 4, 1868, Moore’s Arb. 28886, 2888. 

8 Span. Treaty Cl. Com. Special Rep. of W. E. Fuller, 1907, 22. Sen. Doc. 308, 
59th Cong., lst sess. 26. 

t Gray v. U. 8., 21 Ct. Cl. 340; Cushing v. U. B., 22 Ct. Cl. 1. The French Spoliation 
Claims, by Geo. A. King, Sen. Doc. 964, 62nd Cong., 3rd sess., 9. 

10 Oppenheim, 329. Hall, 6th ed., 555. The decisions of arbitral and other courts, 
however, leave this question in much uncertainty. John (U. 8.) v. Gt. Brit. 
Feb. 8, 1853, Moore’s Arb. 3793 (Government held liable for capture. made after ce 
ing of treaty of peace, on ground of failure to notify the cessation of hostilities 
promptly). See also the John, 2 Dodson, 336 and the Mentor, 1! ‘Rob. 183. The 
Japanese Government ordered the release of “all ships and their cargoes captured 
after Sept. 5, 1905” (the date of the treaty of peace with Russia). Imperial Ordi- 
“nance No. 228, November, 1905. But see case of the Swineherd, captured by a French 
privateer after knowledge (though not official notification) of cessation of war. She 
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It is often important to determine, on the military occupation of a 
town or larger area, when belligerent rights merge into the more limited 


` rights of a military occupant.” 


In the case of maritime capture the question has occasionally been 
raised whether neutral vessels captured before the treaty of peace, can 
be tried or condemned in a prize court after the conclusion of peace. 
Inasmuch as title in the captured vessel or cargo does not pass until ac- 
tual condemnation, there is some ground for the view that a prize, cap- 
tured but not yet condemned when peace is concluded, must be released. 
While the matter must still be regarded as a moot question, the weight of 
authority, supported by the celebrated Doelwyk decision of the Italian 
Prize Commission,” favors the view that the neutral prize may be tried 
after peace is concluded.!? Whether the prize may be condemned and 
confiscated is more doubtful. While some eminent authorities maintain 
that condemnation after peace is lawful, inasmuch as it is a punishment 
for an unlawful act committed before the peace,'* the Italian court in 
the Doelwyk case decreed the restoration of the vessel on the ground that 
condemnation and confiscation after peace is unlawful. 


POSITION OF ALIENS IN HOSTILE TERRITORY 


Without entering into a discussion of the general position of aliens in 
time of war, it is necessary to examine the principal burdens which in- 
dividuals in hostile territory must bear. A long course of practice and 


The Hague Regulations have given some authority to certain rules for 


the treatment of alien enemies in the country of the territorial sovereign. 
But even a departure from these rules, which has occurred in several 


was condemned by a French prize court. Hall, 556 criticizes the decision. See also 
Philimore ITI, sec. 521. See also cases of Torres (Mexico) v. U. B., July 4, 1868, 
Moore’s Arb. 3798; Ayama, tbid. 3804; Serrano, tbid. 3805 (where a claim was al- 
lowed); and Revilla, ibid. 3805. 

11 Meng (France) v. U. 5., Jan. 15, 1880, Moore’s Arb. 3689. Gumbes v. An award 
of the commissioners for liquidating the claims of British subjects on France (1834), 
2 Knapp P. C. Rep. 369. 

13 Martens, Recueil, 2nd series, V. 28, 66-90. 

u Oppenheim, H, sec. 436. 

 Thid.; Liszt, 5th ed., 374; Gareis, 2nd ed, 258; Brusa in 4 R. G. D. I. P. (1897), 
157-175, criticizing the Doelwyk decision; decision of Japanese Prize Court in Antiope 
case, MS. Dept. of State. 


118 THE AMERICAN JOURNAL OF INTERNATIONAL LAW & 


instances during the present European War, can hardly give rise to in- 
dividual pecuniary claims in law. The alien enemy’s individual griev- 
ances are settled by the treaty of peace, and if his country should happen ° 
to lose in the war, he is without redress. If his country should be the 
conqueror, indemnities may be demanded from the defeated nation, 
but his pecuniary remedy then depends on the bounty of his own state. 
In either case, he apparently has no legally protected rights, so that as 
between nations and alien enemies, the rules of war have only a moral 
and not a legal sanction. If the transgressor of the rules should be 
victor in the conflict, no legal means exists for compelling him to accord 
redress to injured alien enemies. While he may be held more account- 
able to neutral aliens, either as victor or vanquished, for certain trans- 
gressions of the rules of war, there are many respects in which neutral 
aliens domiciled’in enemy territory share the burdens of war equally 
with alien enemies. | = . 

Neutral aliens domiciled in an enemy state, with their property there 
situated, are exposed to the consequences of actual belligerent opera- 
tions to the same extent as subjects of the enemy.!® This rule applies 
not only to aliens who permanently reside in a country, but to those 
who come with knowledge of the existence of the war, and particularly 
to those who came before the war. and continued to reside for a period 
longer than necessary for convenient departure. Both with respect to 
his property and his capacity to sue such an alien is deemed an enemy." 
Foreign offices and municipal and international courts have frequently 
laid down the rule that neutral property permanently situated in enemy 
territory, or property of neutrals who voluntarily enter or continue to 
reside in belligerent territory assumes the risks of injury incident to war.!” 

16 Hall, 740; Bentwich, 29. The rule that war makes subjects of one belligerent the 
enemies of the government and subjects of the other is admitted. It applies equally 
to civil and international war. See also U. S. v. Cooke (The Venice), 2 Wall. 258, 274; 
Mrs. Alexander’s Cotton, 2 Wall. 419; Jecker v. Montgomery, 18 How. 110; White v. - 
Burnley, 20 How. 235, 249. 

is Whiting’s War Powers under the Constitution, 43rd ed., Boston, 1871, p. 341. 
Society v. Wheeler, 2 Gallison, 105. The rule that aliens entering or continuing 
to ips in enemy territory may be treated as enemies is found in Grotius, IH, 4, - 
secs. 6, 7. 


17 Palmerston’s opinion in Greytown, Copenhagen and Uleaborg bombardments. 
Hansard’s Debates, 3rd series, V. 146, pp. 37, 49; Granville to Lord Lyons, Jan: 11, 


PRIVATE PECUNIARY CLAIMS ARISING OUT OF WAR 119 


In strict law, even the property of loyal citizens situated in enemy ter- 
. ritory is subject to the casualties of war as enemy property.’8 The 
particular liabilities to which such property is thus ordinarily exposed 
will be examined presently. It is here merely to be noted that on land, 
the fate of property located in belligerent territory depends not on the 
nationality or loyalty of the owner, but on the location of the property.” 
The only important qualification of this rule relates to neutral property 
temporarily in the belligerent country. If this is used or destroyed for 
recognized belligerent reasons, the owner is entitled to compensation, 
which is not the case with property permanently so situated. The right to 

use such neutral property, subject to payment of compensation, is known — 
as the right of angary quite analogous to the right of eminent domain.” 


1871 and Granville to Sackville West, March 1, 1871, Hale’s Rep., Appendix, For. 
Rel. 1873, V. 3, 368-370, 65 St. Pap. 458. 

Mr. Cass, Sec’y of State, to Mr. Burns, April 26, 1858, Moore’s Dig. VI, 885; 
Mr. Seward to Mr. Wydenbruck, Nov. 16, 1885, thid. 885; Mr. Fish, Sec’y of State, 
to Mr. Washburn, April 28, 1871, For. Rel. 1871, 335; Mr. Fish to Mr. Thornton, 
May 16, 1873, Moore’s Dig. VI, 890; Mr. Fish to Mr. Gibson, Dec. 30, 1875, tbid. 
891; Mr. Bayard to Mr. O’Connor, Oct. 29, 1885, ibid. 891; Whiting’s War Powers, 
352; 12 Op. Atty. Gen. 21; 22 Op. Atty. Gen. 315. See also Wharton’s Dig. ITI, 
secs. 352, 353. 

Gallego, Mesa, ef al. v. U. 8., 43 Ct. Cl. 444; Herrera v. U. S., 222 U. 8. 558. 

Cooke (U. 8.) v. Mexico, Act of March 3, 1849, Moore’s Arb. 2659, 2661; Hag- 
gerty, ibid. 2665; Thompson, ibid. 2669; Castel (U. S.) v. Venezuela, Dec. 5, 1885, ibid. 
3710; Foster (U. 8.) v. Mexico,. July 4, 1868, ibid. 3349; Costa (U. B.) v. Mexico, 
ibid. 3724; Brook (Gt. Brit.) v. U. S., May 8, 1871, ibid. 3738. (Rule admitted, but 
award here made for property taken for military use, because loyal citizens had been 
granted compensation in similar cases. 16 Stat. L. 524.) Same rule in Henderson 
(Gt. Brit.) v. U. S., ibid. 3727, Frazer dissenting in both cases, Hale’s Rep. 43, 44; 
Laurent (Gt. Brit.) v. U. S., Feb. 8, 1853, ibid. 2671; Uhde, ibid., 2691; Bacigalupi 
(U. S.) v. Chile, May 24, 1897, Report, 1901, p. 151; Volkmar (U. §.) v. Venezuela, 
Feb. 17, 1903, Ralston, 258, 259; Upton (U. 8.) v. Venezuela, Feb. 17, 1908, Ralston, 
72; Orr and Laubenheimer (U. S.) v. Nicaragua, For. Rel. 1900, 826; Tongue (Gt. 
Brit.) v». U. S., May 8, 1871, Moore’s Arb. 3675. 

18 Jaragua [ron Co. v. U. 5., 212 U. S. 297, 306; Page v. U. B., 11 Wall. 268; Prize 
Cases, 2 Black, 635; The William Bagaley, 5 Wall. 377; Green v. U, S., 10 Ct. Cl. 
466; Gooch v. U. S., 15 Ct. Cl. 281; Brandon v. U. S., 46 Ct. Cl. 559. 

11 Op. Atty. Gen. 405; 12 ibid. 486, 488; Lawrence's Wheaton, 565. In practice 
indemnities are often paid for such loyal cit&en’s property as may have been used or 
destroyed by the citizen’s own State. See Southern Claims Commission, Act of 
March 3, 1871, 16 Stat. L. 524. 

» Hall, 741; Bentwich, 27; Oppenheim, seca. 364-367. 
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ENEMY CHARACTER 


The belligerents are entitled to exercise certain measures against enemy ` 
persons and. property from which neutrals are free; but while the rule 
as to private property on land is comparatively simple, its location con- 
stituting the test of enemy character, private property at sea is tested 
by other criteria to determine whether or not it is vested with enemy 
character. According to the Continental practice,” nationality is 
the test of enemy character, so that the subjects of the belligerents - 
and their property bear enemy character, whereas the subjects of neu- 
trals and their property do not. But under the Anglo-American rule, 
in which domicil is the test, regardless of nationality, as well as under 
prescribed exceptional circumstances, subjects of the enemy state do 
not necessarily bear enemy character, whereas neutrals may by their 
domicil or their acts be properly considered as enemies. Neither the 
Second Hague Conference nor the London Naval Conference of 1908 
was able to reconcile these conflicting views concerning nationality or 
domicil as the controlling factors in-determining the neutral or enemy 
character of individuals and their goods.*#!@ 

Under the Anglo-American rule, the political character of private 
property at sea depends on the commercial domicil of its owner.*? This 
differs from civil domicil, inasmuch as it does not require long-continued 
residence with an intention not to return, but only such a residence for 
the purposes of trading as makes a person’s trade or business “ contribute 
' to or form part of the resources of such country, and renders it therefore 
reasonable that his hostile, friendly or neutral character should: be de- 
termined by reference to the character of such country.” 23 Such com- 
mercial domicil may differ from the actual civil domicil of the owner. 
For example, in Anglo-American law, his house of trade (commercial 

21 Fiore, IIJ, sec. 1432 et seg.; Calvo, IV, sec. 1932 et seg.; Bonfils, sec. 1343 et seq. 

110 The recent British Aliens Restriction (Consolidation) Order, 1914, §:31, and 
Trading with the Enemy Proclamation, No. 2, clauses 3 and 6 modify the general rules 
as to enemy character. See Schuster, E. J. Effectof War * * * on commercial 
transactions. 2nd ed. London, 1914, p. 3 et seq. | 

32 Bentwich, 142; Westlake, II, 140° Oppenheim, II, secs. 88, 90;. Laurent (Gt. 
Brit.) v. U.S., Feb. 8, 1853, Moore’s Arb. 2671; The Pizarro, 2 Wheaton, on Japan 


appears to hae adhered to the principle of domicil in these matters.. 
8 Dicey, Conflict of Laws, 737. . | 
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domicil) may be in neutral territory and the property at sea emanating 
„from that house of trade escape belligerent capture, notwithstanding his 
civil domicil in enemy territory.24 The obverse rule has equal force. So 
an owner may have several houses of trade, some in neutral, some in 

“enemy territory, according to which his property may be judged. The 
rule as to commercial domicil is applied even to friendly subjects. It 
may be added that all goods on enemy vessels are presumed to be enemy 
goods unless the contrary is proved. 

The enemy character of a ship is determined by its flag, regardless of 
the nationality or domicil of the owner, provided she is sailing under it 
legitimately according to the municipal law of the State of the flag.?® 
However, a vessel under a neutral flag may acquire enemy character or 
at least forfeit its neutral protection by taking part in the hostilities, by 
rendering unneutral service, by carrying contraband in excess of the 
permitted proportions, by the use of fraudulent means to evade just 
capture, by breaking or attempting to break a lawfully established 
blockade, or by forcibly resisting visit and search.” Individuals may 
also lose their neutral character by rendering unneutral service to either 
belligerent.” The questions involved in the transfer of enemy vessels 
and goods to a neutral flag in contemplation of or during war have found 
a generally accepted solution in the rules formulated by the London 
Naval Conference of 1908.% But the fact that a neutral individual 


“ Attention may be called to the peculiar rule of American prize law, according 
to which a partner’s residence in the enemy’s country will condemn his share in a 
house of trade established in neutral territory. The Antonia Johanna, 1 Wheat. 159. 

38 Oppenheim, II, sec. 89; Westlake, II, 147. A reservation might, however, be 
made to the effect that the municipal law conferring the right to fly the national flag 
must not cone with the rules of international law as to transfer of flag in time of 
war. 

# Westlake, I, 158; Oppenheim, II, sec. 89, sec. 406. 

% See Art. 17 of Convention V of the Second Hague Conference, and Oppenheim, 
Il, seo. 88. The Industrie (German) and The Quang-nam, condemned by Japanese 
prize courts in Russo-Japanese war. Takahashi, S., International Law applied to 
the Russo-Japanese War, New York, 1908, pp. 732-738. 

2 Articles 55, 56 and 60 of the Declaration of London; Oppenheim, I, sees. 91, 92. 
The former conflicting rules are discussed by Westlake, IT, 148 et seg. See the Sophia 
Rickmers, 61 St. Pap. 1091. For the opinion of the State Department rendered dur- 
ing the present European War concerning the transfer of merchant ships during war, 
see Sen. Doc. 563, 68rd Cong., 2nd sess. 
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furnishes supplies or makes loans to either belligerent from neutral terri- 
tory does not affect his neutral character.” 


WAR ON LAND 


The effects of war upon private property on land may now be consid- 
ered. It has already been observed that neutral and enemy property in 
hostile territory are in general subject to the same treatment. Where 
such property is seized or destroyed for strategic reasons directly in- 
cident to belligerent action, the private owners need not be compensated ~ 
for their losses.” This rule is based on military necessity, and the diff- 
culty of its application, as will be seen presently, arises in determining 
whether a particular seizure or destruction was prompted by imperious 
military necessity or constituted a deliberate appropriation of private 
property for public use, although perhaps indirectly connected with 
belligerent purposes. It has been noted that under certain circumstances 
neutral property merely temporarily in hostile territory, such as ships, 
may only be seized on payment of compensation, under the belligerent 
right of angary.*! 

Injuries sustained by private property as a direct result of belligerent 
acts—battle, siege, bombardment—or incidental thereto are not the 
subject of indemnification. The conduct of the belligerent, however, 
must conform tó the laws of war, both in justification and execution. 
Private losses thus sustained in war are considered as due to necessity 
and force majeure. Vattel first stated what has since been accepted as 
the correct grounds for the non-liability of the State for these war. 
losses— the public finances would soon be exhausted” and “these in- 
demnifications would be liable to a thousand abuses.” 3? Yet as an act 
of grace, as has been remarked, a State may, after peace, consent to com- 
pensate its subjects and even domiciled aliens for their losses, thus dis- 
tributing the individual loss equitably over the whole nation. As be- 

3 Art. 18 (a) of Convention V. See Dept. of State circular Aug. 15, 1914, “ Neu- 
trality—contraband—seisure of ships and cargo.” 

# Bentwich, 27. 

21 Westlake, II, 119; Oppenheim, II, secs. 364, 365. Neutral cargo, even conditional ® 
contraband, not destined to enémy forces, has at times been requisitioned under pay- 


ment’ of compensation. 
32 Vattel, Bk. II, ch. XV, sec. 232, p. 402. 
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tween the belligerents and enemy subjects, the treaty of peace usually 
. constitutes a final settlement of grievances, even of those arising out of 
a violation of the laws of war to the injury of enemy persons and prop- 

erty. Neutrals, however, even with respect to property in hostile terri- 
tory, retain the right to make diplomatic claims against the offending 
belligerent for violations of the laws of war. 

While the general rule as to war claims is that no compensation is due 
to private individuals, on account of injuries to their persons or property, 
resulting from legitimate acts of war, it is not always easy to determine 
what is a legitimate act of war. The Hague Regulations, and instructions 
issued by nations to their own armies, have established a set or code of 
rules according to which warfare shall be conducted. An examination 
of numerous claims brought before municipal and international courts, 
will, in connection with the Hague Regulations, furnish an approximate 
guide to the general rules governing compensation for injuries sustained 
in war. 

Compensation is not due for damages sustained during actual military 
operations, whether caused by one belligerent or the other. Thus in- 
juries sustained during hostilities—in battle or siege,” in the track of 
war,“ during bombardment,** or attacks on towns,™ and in similar cir- 

3s Wilson (U. 8.) v. Spain, Feb. 12, 1871, Moore’s Arb, 3674; Blumenkron (U. S.) 
v. Mexico, July 4, 1868, ibid. 3669; Riggs (U. S.) v. Mexico, ibid. 3668; Castel (U. S.) 
v. Venezuela, Dec. 5, 1885, ibid. 3710; Padron (Spain) v. Venezuela, Feb. 13, 1903, 
Ralston, 923; Petrocelli (Italy) v. Venezuela, Feb. 13, 1908, ibid. 762; Bembelista 
(Netherlands) v. Venezuela, Feb. 28, 1903, ibid. 900; Rule 1 of the Mixed Claims 
Commission of Nicaragua, 1911, Managua, 1912. See also Amer. St. Pap. Claims, 
199, Feb. 15, 1797. 

3 Vattel, Bk. ITI, ch. 15, sec. 232; Oppenheim, IT, sec. 151; U. S. v. Pacific R. R., 
120 U. S. 233; Puerto Cabello Ry. (Gt. Brit.) v. Venezuela, Feb. 13, 1903, Ralston, 
458; Hem belista (Neth.) v. Venezuela, tbid. 900; Rule 8 of Spanish Treaty Claims 
Commission, Final Report, May 2, 1910, pp. 4-6. 

35 Dutch bombardment of Antwerp 1830, 30 St. Pap. 212 ef seg. Numerous cases 
of bombardment, in which compensation by the bombarding belligerent was uni- 
formly denied, are set out in Moore’s Dig. VI, secs. 1168-1170. See also Dutrieux 


(France) v. U. S., Jan. 15, 1880, Moore’s Arb. 3702; Cleworth (Gt. Brit.) v. U. S., 
May 8, 1871, ibid. 3675; Tongue, ibid. 3675; Meng (France) v, U. S., Jan. 15, 1880, 





% Schultz (Mex.) v. U. S., July 4, 1868, Moore'a Arb. 2973; Wyman (U. 8.) v. 
Mexico, ibid. 2978; Cleworth (Gt. Brit.) v. U. S., May 8, 1871, ibid. 3675; Volkmar 
(U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 258. 


124 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


cumstances connected with the immediate necessities of armed conflict 
and subserving some proper military end * are not subject to indemnity, . 


ibid. 3689, 3697; Perkins (Gt. Brit.) v. Chile, Trib. Anglo-Chileno, 1891, I, 34; 
Strobel’s report, Moore’s Arb. 4930-36, parag. 1 and 18, For. Rel. 1896, 35; Amer. 
Elec. L. and P. Co. (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 36; Bembelista ° 
(Neth.) v. Venezuela, Feb. 28, 1903, ibid. 901; Guerrieri (Italy) v. Venezuela, ibid. 
753. ‘See, however, the Colin case, Germany v. France, 1888, 15 Clunet, 241. For 
limitations of the rule, see notes 38 and 39, infra. 

7 All destruction and damage to enemy property for purpose of offense and defense 
is considered necessary and hence lawful. Oppenheim, LI, sec. 150. 

Soldiers passing over land in belligerent area and injuring crops. . Shattuck (U. S.) 
v. Mexico, July 4, 1868, Moore’s Arb. 3668; Cole (U. 8.) v. Mexico, ibid. 3670; 
Sterling (Gt. Brit.) v. U. 5., May 8, 1871, ibid. 3686. 

Cutting of timber to clear away obstructions, erection of fortifications, etc., in the 
enemy’s country. Barclay and other cases (Gt. Brit.) v. U. S., May 8, 1871, Hale’s. 
Rep. 50, Moore’s Arb. 3678. 

Seizure or destruction of property for the public welfare. Heflebower v. U. S., 21 
Ct, Cl. 229, 237. See also Sen. Doc. 318, 57th Cong., Ist sess., pp. 19, 36, 37; e. g., 
destruction of buildings as sanitary measure, Jaragua Iron Co. v. U. 8., 212 U.S. 
297, 306, and Hardman (Gt. Brit.) v. U. S., Aug. 18, 1910, 7 A. J. I. L. 879. (The 
arbitral court suggested that voluntary payment might be made by U. 8.) 

Seizure and detention of private enemy vessel after occupation of enemy port, for 
use of army-——the doctrine of immunity of private property not followed. Herrera v.. 
U. S., 222 U. 8. 558, 572; Diaz v. U. S., 222 U. S. 574; Costa (U. S.) v. Mexico, July 4, 
1868, Moore’s Arb. 3724. 

Destruction of property useful to the enemy for military purposes. Cox (Gt. 
Brit.) and Smythe (Gt. Brit.) v. U. S., May 8, 1871, Moore’s Arb. 3678. See also 
Oppenheim, II, sec. 152; 11 Op. Atty. Gen. 378; U. 8. v. Pacific R. R., 120 U. S. 227; 
Magoon’s Rep. 345 and 615; Cotton Claims (Gt. Brit.) v. U. S., Moore’s Arb. 3679- 
82. See also Sen. Doc. 2, ad Conk ipet: sess.; Giles (U. Ba France, Jan. 15, 
1880, Moore’s Arb. 3708 (dictum). 

The owner of property seized and TERRE to prevent its falling into the hands of 
_ the enemy is not entitled to compensation if the danger was immediate and impend- 
ing, and its capture by the enemy be reasonably certain. Sparhawk v. Respublica, 
1 Dallas, 362; 1 Op. Atty. Gen. 255; Final Report of Spanish Treaty Cl. Com. May 2, 
1910, p. 12; Cotton Claims (Gt. Brit.) v. U. S., Moore’s Arb. 3679. See H. Rep. 262, 
43rd Cong., let sess., pp. 44 ef seg. Cotton was seized in the Southern states during 
the Civil War by the Union troops, as constituting resources of the enemy, and lia- 
bility denied. Moore’s Dig., VI, 895 and cases cited at p. 901. But where the dan- 
ger does not appear immediate, the destruction is regarded merely as the appropria- 
tion of private property for public use for which an indemnity is due. Infra, note 50. 
The State may and often does waive its exemption from liability. . 

Seizure of money belonging to enemies on deposit in occupied territory in 1863 
(probably unlawful to-day, except as legal contributions). ` New Orleans w. 8. S. Co., 
20 Wall. 394. 

Other acts of military necessity. Killing of animals, opinion of Dec. 2, 1905 of 
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the necessary condition being that such act shall have been in accordance 
. with the rules of war. 
For example, in the matter of bombardment, definite regulations have 


„been established which limit the principle of non-lability. If the bom- 


bardment is directed against an unfortified and undefended part of the 
town, or if it may be regarded as a wanton or unnecessary act liability is 
incurred. The legal presumption, however, is in favor of the regularity 
and necessity of governmental acts. The Hague Regulations and Con- 
vention IV of the Second Hague Conference have established important 
limitations on the justification, legitimacy, and conduct of bombard- 
ment.” Among other limitations, the bombardment of undefended 
towns is prohibited; the commander must endeavor to notify his inten- 
tion to bombard; hospitals, churches, schools, etc., must so far as possible 
be spared; and bombardment for non-payment of contributions by coast 
towns is prohibited. In like manner, submarine mines should be laid 
according to certain rules.” 


Judge Advocate Gen. of the Army. Howland’s Digest, 250. See also ibid. 251, 253, 
254 and paragraph 15, Gen. Orders 100. Burning of cane by Spanish forces in Cuba, 
Casanova (No. 33), Spanish Tr. CI. Com. Jbid., burning of buildings when a legiti- 
mate war measure, Sen. Ex. Doc. 85, 42nd Cong., 2nd sess.; Bacigalupi (U. 8.) v. 
Chile, No. 42, May 24, 1897, Rep. of Commission, 1901, 151. 

Property destroyed in preparation for attack or defense. Jardel (France) v. U. S., 
Jan. 15, 1880, Moore’s Arb. 3199; opinion of Judge Adv. Gen. May 1, 1906, Howland, 
252; Parham v. Justices, 9 Georgia, 341. 

% Barletta (Italy) v. Venezuela, Feb. 18, 1903, Ralston, 754; Cuneo (Italy) v. 
Chile, Jan. 4, 1888, Moore’s Arb. 4929. See also obiter remarks in De Lemos (Gt. 
Brit.) v. Venezuela, Ralston, 304, 314 (counsel), 319, and in Guerrieri, thid. 753 and 
Bembelista, ibid. 901; Perrin v. U. S., 12 Wall. 315, 4 Ct. Cl. 543; Hall, 582; Samoan 
claims arising out of unlawful bombardment of Apia by Great Britain and United 
States, H. Doc. 1257, 62nd Cong., 3rd sess. 

* These rules are set out in Oppenheim, LD, secs. 158, 212, 213. See also Rules of 
the Institute of International Law, adopted at Oxford, 1913, Arts. 25 and 27, 15 


- R. D. I. n. 8. (1913), 677. 


Failure of Turkey properly to notify neutral shipping of the laying of certain 
contact mines in the harbor of Smyrna is the principal ground of claim in the case of 
the Nevada (U. 8.) and Senegal (France) v. Turkey. Most of the Powers have not 
yet agreed upon rules for the laying of submarine mines. It is reported that Austria 
has consented to compensate certain Italian “subjects whose vessels were blown up 
recently by floating mines in the Adriatic. Neutral vessels injured by floating mines 
probably have just claims against powers which may be proved to have sowed mines 
in the open sea, 
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The same principle which exempts the State from liability for injuries 
to private property caused by military necessity, extends, to the in-. 
cidental and consequential results of a state of war. Thus, interference 
with business, prohibitions of trade between enemy subjects’ and the 
- limitations upon the trade of neutrals with belligerents in the matter of ae 
contraband, etc., the accidental destruction of innocent property by 
misdirected shots, arrests and detentions, on suspicion, and! similar in- 
juries incidental to a state of war must be borne by the individuals sus- 
taining the loss without a right to compensation.*! 


_ “On war claims arising out of direct and indirect injuries to private property, see 
Lawrence’s Report on War Claims, etc., H. Rep. 262, 48rd Cong., Ist sess., and 
Feraud-Giraud, Recoussavatson des dommages casts par la guerre, Paris, 1881, 35 p. 
` Reprinted from La France Judiciaire, Pamphlets, Dept. of State, V./I; Rule 2 of 
Nicaraguan Mixed Claims Commission, 1911, MS. Dept. of State. Thus the following - 
claims were disallowed as being accidents due to a state of war: b of buildings 
as & ruse to deceive the enemy (Opin. of Judge Adv.-Gen., H. Rep. 262, supra, p. 57); 
private liens destroyed by capture of public movables Barrett (Gt. Brit.) v. U. 8., 
May 8, 1871, Howard’s Rep. 60, Moore’s Arb. 2900; firing guns across private land 
(Peabody v. U. S., 43 Ct. Cl. 5); accidental destruction of innocent property involved 
in the destruction of public stores and works of the enemy. Various claims (Gt. Brit.) 
v. U. S., May 8, 1871, Moore’s Arb. 8677; claims before Anglo-Chilean Tribunal, 1893, 
Duncan, Reel. pres. al. Trib. Anglo-Chileno. I, 536; Hübner, bid. II, 20; Club. - 
Inglês, bid. II, 47; Dawson, tbid. m, 55; Cessrino (Italy) v. Yaua Feb. 13, 

1903, Ralston; 770. | 
Arrests and detentions on suspicion. Finnin (U. 8.) v. Mexico, July 4, 1868, 

. Moore’s Arb. 3243; Cramer (U. 8.) v. Mexico, ibid. 3250; Forwood (Gt. Brit.) v. 
- U. 8., May 8, 1871, Hale's Rep. 84; Gatter (U. B.) v. Mexico, Moore’s Arb. 3267; 
Jarman et al. (Gt. Brit.) v. U. S., May 8, 1871, ibid. 3308. Thus a state may tem- 
porarily restrain the departure of merchant vessels, to insure the sectecy of naval 
. operations. But see Bailey (The Labuan), Gt. Brit. v. U. S., May 8, 1871, Hale’s 
Rep. 171, Moore’s Arb. 3791. Where the military detention is unnecessarily long or 
harsh, awards have been made. Berron (U. 8.) v. Mexico, July 4, 1868, Moore’s 
Arb. 3960; Story (U. S.) v. Spain, Feb. 12, 1871, ibid. 3269; Bigland (Gt. Brit.) v. 
U. 8., May 8, 1871, Hale's Rep. 161. 

iatartoranee with business gives no right to compensation. Grant (Gt. Brit.) v. 
U. 8., May 8, 1871, Hale’s Rep. 162; Kerford and Jenkins (Gt. Brit.) v. U. S., Feb. 8, 

1853, Moore’s Arb. 3788; Money (Gt. Brit.) v. U. 8., May 8, 1871, Hale’s Rep. 168; 
Heny (U. 8.) v. Venezuela, Feb. 17, 1903, Ralston 14, 25; Dix (U. S.) lv. Venezuela, 
ibid. 7; Genovese (U. 8.) v. Venezuela, ibid. 174; Martini (Italy) v. Venezuela, Feb. 13, 
1903, ibid. 819. Workmen of claimants*compelled to serve in national guard. ‘Siempre 
Viva (U. 8.) v. Mexico, July 4, 1868, Moore’s Arb. 3784; Cole (U. S.) v. Mexico, id. 
3785, and similar awards there cited. Government may order suspension of traffic 
on railroad in war area. Great Venezuelan R. R. (Germany) v. Venezuela, Feb. 18, 

. ` | 
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Unauthorized pillage by uncontrollable soldiery has been almost uni- 
formly considered to be a hazard of war and to relieve the government 
from liability.4? A similar principle governs the wanton destruction of 
private property by unofficered soldiers. The claimant has the burden 
of proving that the injury was committed by authority of commanding 
officers. ‘4 

Pillage is now formally prohibited by Article 47 of the Hague Regula- 
tions,*° and under a broad interpretation of Article 3 of Convention IV 
of the Second Hague Conference, it is not improbable that pillage by 
unofficered soldiers of a regular army may be held to cast responsibility 
upon the State. Even property of enemies found on the battlefield may 
no longer be indiscriminately confiscated as booty. Only military 
papers, arms, horses, carts, etc., may be appropriated as booty, although 
experience has shown that it is difficult to hold soldiers in check and carry 
out this regulation to the letter. 

While the belligerent necessity for a particular destruction of private 
property is usually within the discretion of the commanding officer, 
international commissions may pass upon the legitimacy of war measures 
in a given case.” Thus awards have been made on numerous occasions 
for wanton and manifestly unnecessary acts of destruction and pillage 
by the military forces of the government. The destruction of private 
1903, Ralston, 640. And prohibit traffic of certain residents with towns in insurrec- 
tion. Longstroth (U. 8.) v. Mexico, July 4, 1868, Moore’s Arb. 3784. 

42 Antrey (U. 5.) v. Mexico, July 4, 1868, Moore’s Arb. 3672; Dresch (U. 5.) v. Mex- 
ico, ibid. 3669; Weil, ibid. 83671; Schlinger, ibid. 3671; Buentello (Mexico) v. U. S., 
ibid. 3670; Cole (U. S.) v. Mexico, ibid. 3670; Claims of Great Britain v. Chile, Sept. 26, 
1893, La Fontaine, 455. Sen. Rep. 644, 55th Cong., 2nd seas. 6. 

a Rule 8 of Nicaraguan Mixed Claims Com. 1911; Barclay (Gt. Bat). v. U. S., 
May 8, 1871, Moore’s Arb. 3678; burning of Columbia (Gt. Brit.) v. U. S., ibid. 3675. 

“ Weil (U. S5.) v. Mexico, Moore’s Arb. 3671; Michel, tbid. 3670. 

46 Oppenheim, II, sec. '143, sec. 213. See also Art. 7 of Convention IX of Second 
Hague Conference. 

# See Art. 14 of Hague Regulations and Oppenheim, II, sec. 181. 

Rule 6 of Spanish Treaty Claims Commission. In Rules 7 and 8 the Commission 
prescribed definite limitations to concentration and devastation as legitimate war 
measures. Final Rep., p.4. Award of the Commission in Tuinict v. U. S., No. 240. 

The opinion of the military authorities as tą the necessity of a destruction is not 
ordinarily justiciable by the regular courts. Ex parte Marais (1902), A. C. 109. Bee 
also Wentworth v. U. S., 5 Ct. Cl. 309. -> l 

a Usually with respect to neutral’s property. Quotations from publicists and state 
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property in war where no military end is served is illegitimate. This rule 
gained universal recognition during the nineteenth century, and it is now 
expressly provided by Article 23 (g) of the Hague Regulations that “to 
destroy * * * enemy’s property, unless such destruction * * * 
be imperatively demanded by the necessities of war, is prohib 
ited.” , D a 

One of the most important results of this codification of the rules of 
war has been the enlargement of the sphere of immunity of private prop- 
erty on land from the injurious consequences of the war. Vattel, as al- 
ready observed, was the first to draw a clear distinction between the in- 
juries to property due to imperious and immediate military necessity, for 
which compensation is not generally due, and the more deliberate use 
of or injury to private property for some public belligerent purpose, 
analogous to eminent domain, for which the State owes compensation to 
the individual.” It has not always been easy to draw the line between 
imperious unavoidable necessity and a deliberate act of use, occupation 
or destruction involving an element of choice. Yet ima general way, in- 
ternational commissions have endeavored to maintain the distinction 
by making awards for various kinds and degrees of appropriation of 
private property for public belligerent purposes, and municipal legisla- 
tion and courts have also recognized the distinction. 


papers in Moore’s Dig. VI, sec. 1087; Chourreau (France) v. U. S., Jan. 15, 1880, 
Moore’s Arb. 3705; Du Bois (U. 8.) v. Chile, Aug. 7, 1892, ibid. 3712; Moss (U. 8.) v. 
Chile, May 24, 1897 (extending 1892 commission) Report, 1901, No. 25; Rule 5 of 
Span. Tr. Cl. Com.; S. B. Crandall in 4 A. J. I. L. 820; Award of King Oscar on 
Samoan claims of Germany against Great Britain and United States, Convention 
Nov. 7, 1899, La Fontaine, 613, for unwarranted military action; Strobel’s Report, 
item V on British claims against Chile, For. Rel. 1896, 35 et seg., Moore’s Arb. 4930; 
Shrigley (U. 8.) v. Chile, Aug. 7, 1892, Moore’s Arb. 3711-12; Peruvian Indemnity, 
Mar. 17, 1841, Moore’s Arb. 4591; Willet (U. 8S.) v. Venezuela, Dec. 5, 1885, ibid. 
3743; Brooks (U. S.) v. Mexico, July 4, 1868, ibid. 3672; Johnston, ibid. 3673 (defend- 
ant government held to have burden of proving damage necessary); Jeannotat, tbid. 
3673; H. Rep. 386, 22nd Cong., 1st seas. 14; Indus (U. S.) v. Mexico, Moore’s Arb. 
3718 (violation of rules of war by selling captured vessel without determination of 
_ prise courts). For extracts dealing with liability for violations of rules of civilized 

warfare, see Wharton’s Digest, II, sec. 225. See Rule 18 of the Rules|of the Institute y 

of International Law on Naval Warfare adopted at Oxford, 1913. ` 

* Vattel, Bk. IH, ch. XV, sec. 232. 
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APPROPRIATION OF PRIVATE PROPERTY 


. A long line of decisions has established the principle that the appro- 
priation of private property for military purposes involves the responsi- 
bility of the State.° That such a use justifies the taking is uniformly 
admitted. The rules relating to requisitions and contributions adopted 
at recent Hague Conferences, which will be examined presently, endeavor 
to give precision to the practice of appropriation of private property in 
belligerent territory. Under the present Hague Regulations private 


& Mason v. U. S., 14 Ct. Cl. 59; Waters v. U. 5., 4 Ct. Cl. 299; Kimball v. U. S., 5 
ibid. 252; Heflebower v. U. S., 21 ibid. 228, 237; Grant v. U. S., 1 ibid. 41, 48-44 (a 
leading case). Ben. Rep. 544, 55th Cong., 2nd sess. 6. The Court of Claims has pro- 
ceeded on the theory of implied contract and intention to pay. The U. S. Supreme 
Court leans more toward a direct theory of eminent domain. Mitchell v. Harmony, 
13 Howard, 113, 134; U. S. v. Russell, 13 Wall. 36. 

Saulnier (U. S.) v. Mexico, March 3, 1849, Moore’s Arb. 3715; Hollenbeck (U. 8.) 
v. Costa Rica, July 2, 1860, ibid. 3717 (building burned down in operations for de- 
fending town); Baker (U. 8.) v. Mexico, July 4, 1868, ibid. 3668 (cattle and horses 
taken by Mexican army); Marks (U. S.) v. Mexico, ibid. 3722; Hall, ibid. 3722; El- 
liott, ibid. 3720; Bartlett, ibid. 3721; Cole, ibid: 8721; The Macedonian (U. 8.) v. 
Chile, Nov. 10, 1858, ibid. 1465; cases cited in Hale’s Rep. 44, Moore’s Arb. 3688, 
Commission of May 8, 1871, and Henderson (Gt. Brit.) v. U. 5., May 8, 1871, Moore’s 
Arb. 3728, Wilkinson, ibid. 3736; Braithwaite, ibid. 3737; Adlam, ibid. 2552. Means 
(France) v. U, S., Jan. 15, 1880, Moore’s Arb. 3706 (property destroyed in friendly 
territory to give better range to guns); Labrat (France) v. U. S., ibid. 3706; Shrigley 
(U. S.) v. Chile, Aug. 7, 1892, ibid. 3712; Dix (U. 8.) v. Venezuela, Feb. 17, 1903, 
Ralston, 7; Kunhardt (U. S.) v. Venezuela, ibid. 63, 69; Spanish Treaty Cl. Com. 
Final Rep., May 2, 1910, p. 12 (allowances for property used by Spanish authorities, 
regardless of the purpose); Reyes, No. 153; Del Valle, No. 222, No. 278; Izuaga, 
No. 279; Constancia, No. 196. 

See Act of April 9, 1816, sec. 5 (8 Stat. L. 261); Act of July 4, 1864 (13 Stat. L. 
381). The Act of Mar. 3, 1871 (16 Stat. L. 524) establishing Southern Claims Com- 
mission provided that ‘‘stores and supplies furnished by or taken from loyal citizens 
in the insurrectionary states should be paid for.” Conventions of July 4, 1868 with 
Mexico, May 8, 1871 with Great Britain, and Jan. 15, 1880 with France permitted of 
similar payments to subjects of those countries. But where the person or property 
was tainted with unneutral character no recovery was allowed. Davidson, No. 66, 
Hale’s Rep. 48. See House Doc. 460, 66th Cong., Ist seas. 9; order of Sec’y of War, 
June 22, 1862, Moore’s Arb. 1036; proclamation of the President, July 18, 1898; 
Sen. Doc. 318, 57th Cong., Ist gess., 19. See Abandoned or Captured Property 
Act, March 12, 1863 (12 Stat. L. 820), Moore’a,Dig. VI, 901 and Moore’s Arb. 3745. 

See also Lawrence’s Rep. supra; Whiting’s War Powers under the Constitution, 
p. 340; article by Wm. King, War Claims for Property, 20 Amer. Law Reg. (1881) 
227, 233. See also a few pertinent extracts in Moore’s Dig. VI, sec. 1084. 
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enemy real property cannot be appropriated. Private movables which 


may serve as war material may be appropriated, but they must be re- ` 


stored at the conclusion of peace and indemnities paid (Article 53). 


They must be acknowledged by receipt, and as between the belligerents, 


- the treaty of peace determines upon whom shall fall the duty of making . 
compensation. Personal property other than war material may- not, 


as a rule be appropriated: Article 46 provides that “private property 


may not be confiscated.” But under exceptional dircumstances of ne- » 


cessity, where there is no time for ordinary requisitions of food, ete., or 


where the property has been abandoned by its owner, the belligerent. 


may properly seize it.5t- It has already been noted that private enemy 
property found in belligerent territory at the outbreak of war or. Erne : 


into it during the war may not be confiscated. : ) 
When the invading belligerent becomes & military occupant he is under 
still greater restrictions with respect to private property, which is subject 


to appropriation only. under the rules governing requisitions and con- | 


tributions. 5? , 
The use and occupation of buildings or real property in more than a 
temporary way and when not impelled by overruling mili necessity 


has been held to involve, the responsibility of the State, and especially | 


where the territory had come into the permanent can of the oc- 
cupying belligerent.°* Loyal citizens in the Southern states during the 
_ Civil War were given the right, under the Abandoned or Captured 
Property Acts, to sue for the rents of their abandoned property covered 
into the Treasury. It has been held lawful to quarter troops on and 
occupy the property of active enemy subjects.®® Under imperious mili- 


_  ©QOppenheim, II, p. 179 et seg. See the Bulgarian decree of Feb. 25, 1913 to the 

effect that private real property abandoned by its Mussulman owners would become 
the property of Bulgaria. This is contrary to Art. 46. 40 Clunet (1918), 1043. 

62 The military occupant’s relation to public property is discussed ‘by Oppenheim, 
L, sec. 134 et seg. l 

s H, Ex. Doc. 124, 43rd Cong., ‘Ist seas.; U. S. v. Speed, 8 Wall. 83; Armendariz 
(Mexico) v. U. S., July 4, 1868, Moore’s ‘Arb, 3722; Willet (U. Si) v. Venesuela, 
Dec. 5, 1885, ibid. 3743. l k 

H Crutchett (Gt. Brit.) v. U. 8., Mey 8, 1871, Hale’s Rep. 46, Moore’s Arb. 3734. 
Other similar cases cited in Moore’s. Arb. 3735. 

% German practice in Franco-Prussian War, Bentwich, 33. also Gonsales 
(Mexico) v. U. S., July 4, 1868, Moore’s Arb. 2824; Opin. of ERE Adv-Gen., How- 
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tary necessity, a belligerent may without indemnification use both public 
and private buildings and convert them into hospitals, barracks, stables 
and fortifications, as occasion requires. * 

. The government has been held liable on numerous occasions for such 
a use and occupation of private neutral property as to expose it specially 
to the fire of and destruction by the enemy.™ ‘This rule extends only to 
property occupied in advance of actual fighting, rather than such as is 
occupied during an attack or retreat. It is the seizure of private prop- 
erty for the public use and its loss and destruction while so employed, 

that warrants an indemnity to the owner. 

It has been noted that when military necessity in the presence of the — 
enemy demands the immediate destruction of property to prevent its 
falling into the enemy’s hands no liability is incurred by the belligerent. 
The line between overruling necessity in the face of immediate danger 
and deliberate destruction for the ultimate end of preventing its capture 
by the enemy is often exceedingly vague, so that courts and commissions 
in numerous cases have considered such destruction under the latter 
head as an appropriation of private property for the public use and have 
awarded indemnities to the owner. To justify its destruction without 
title to indemnity, the danger of its capture by the enemy must be im- 
mediate and Impending. 

The cutting of privately-owned cables connecting ued territory 
with neutral territory, when a military necessity, was considered, before 


land, 250 and 253. (In Civil War, residents in insurrectionary states had to prove 
their loyalty; in Philippines, government had to prove native’s disloyalty.) 

* Oppenheim, II, secs. 136, 140. 

5’ Putegnat’s Heirs (U. 8.) v. Mexico, July 4, 1868, Moore’s Arb. 3718, 3720,— 
other cases cited p. 3720; Bowen (U. 8.) v. Mexico, bid. 8731; Willet (U. 8.) v. Vene- 
guela, Dec. 5, 1885, ibid. 3743; Amer. Elec. and Mfg. Co. (U. S.) v. Venezuela, Feb. 13, 
1903, Ralston, 35; Petrocelli (Italy) v. Venezuela, Feb. 13, 1903, ibid. 762; Matamoras 
Fire Claims (Gt. Brit.) v. Mexico, 52 8t. Pap. 281; H. Rep. 386, 22nd Cong., Ist sess. 
3, 9, 12; 3 Stat. L. 263, sec. 9; 3 Stat. L. 397, sec. 1. See opinion of Judge Adv.-Gen. 
Sept. 4, 1902, contra, Howland, 253. 

8 Grant v. U. S., 1 Ct. Cl. 41; Wiggins v. U. S., 3 Ct. Cl. 412; Mitchell v. Harmony, 

°13 Howard, 115; Turner (Gt. Brit.) v. U. S., May 8, 1871, Moore’s Arb. 3684; 
Anderson and ‘Thompson (U. S.) v. Mexico, July 4, 1868, ibid. 2479; Barrington (U. 8.) 
v. Mexico, July 4, 1868, ibid. 3674; Bertrand (France) v. U. S., Jan. 15, 1880, ibid. 3705; 
The Phare (France) v. Nicaragua, Award of French court of cassation, tbid. 4870 at 
4873. 
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the First Hague Conference, as not to afford a legal ground for a claim 
to indemnity.*® The view of the United States was that such cables were 
exposed to the risks of war, as was other neutral property, in which view 
it was confirmed by Article XV of the Convention of March 14, 1884 for 
the protection of submarine cables, which left the belligerents freedom of 
action.” But in considering the claims for neutral cables cut by United ` 
States forces in Cuba and the Philippines during the Spanish-American 
War, the President recommended their payment by Congress as a matter 
of equity, and several claims were accordingly paid. Article 54 of the 
Hague Regulations provides that cables connecting occupied enemy 
territory with neutral territory shall not be seized or destroyed, except in 
case of absolute necessity, in which event the cables must be restored at 
the conclusion of peace and indemnities paid.” | 
_ Embargo, or the detention of private property, meant originally only 
the detention of vessels in port. The term has been used in several 
senses: (1) as a form of reprisal by which enemy merchantmen in bel- 
ligerent ports were formerly confiscated, (2) the detention of vessels to 
prevent the spread of important military information, and (3) the right, 
better known as angary, to use and if necessary, destroy neutral vessels 
temporarily in a belligerent port. The United States in its treaty of 
1795 with Spain stipulated that “Citizens * * * shall not be liable 
to any embargo or detention * * * for any military expedition, or 
other public or private purpose whatever.” ® This inhibition of em- 
bargo has been held to extend to property on land as well as to vessels 
and their cargoes. In former times, it was a common practice for 


B Atty. Gen. Griggs, 22 Op. Atty. Gen. 654. 

© See also Art. 5 of the U. S. Naval War Code. 

6! See quotations and citations in Moore’s Dig. VI, 924-926 and H. Rep. 8, 57th 
Cong., lst sess., pp. 1, 2, 5, 8 and 8. Doc. 16, 58th Cong., 2nd sess., pp. 6, 10, 22, 23. 

62 Oppenhietia: IT, sec. 214. See Rule 54 of the Rules of the Institute of Interna- 
tional Law on naval warfare adopted at Oxford, 1913. 

s A somewhat similar clause is contained in Art. 7 of the treaty of 1828 with 
Brazil. 

“ Macias (U. 8.) v. Spain, Feb. 12, 1871, Moore’s Arb. 3775; Thompson, ibid.® 
3779; Rivas, bid. 3780. The cases of embargo under the decree of 1869 in Cuba are 
discussed i in Moore’s Arb. 3754 et seg. Indemnities for similar embargoes were pro- 
vided for in the unratified Strobel-Figuera agreement of May 3, 1887. For the em- 
bargoes under decree of 1896 and the embargo claims arising out of the 1895-1898 


`Y 
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belligerents to lay an embargo on enemy merchantmen in their ports at 
the outbreak of war. Article 1 of Convention VI of the Second Hague 
Conference provides that it is destrable that an enemy merchantman in 
port be allowed freely to depart, and it is probable that only for grave 
reasons will a belligerent now detain an enemy merchantman. Such 
vessels as are detained may not be confiscated, but must either be re- 
turned, without indemnity, at the end of the war or may be requisitioned 
on payment of compensation (Article 2). The same rule applies to ves- 
sels which left their last port before the outbreak of war, and while ig- 
norant of the war, are met at sea by a belligerent war vessel (Article 3).®° 
As in modern days vessels rarely remain ignorant of war for any length 
of time, this apparent exemption from capture is likely to be illusory. 

The right of belligerents in case of necessity, for belligerent purposes, 
to detain, use, or even destroy neutral property not vested with enemy 
character is known as the right of angary, a modern development of the 
former jus angarie.® The payment of indemnity is a necessary condi- 
tion of such use of neutral property. The application of this rule has 
generally arisen through the detention, use or destruction of neutral 
vessels temporarily in the ports of a belligerent.” 

Requisitions and contributions are a modern survival of the old usage 
of spoliation and confiscation. They are levies of supplies and money 
Cuban insurrection, see Moore’s Dig. VI, 908-914 and cases of Hernsheim, No. 297, 
Bauriedel, No. 239, and Gato, No. 171, before the Spanish Treaty Cl. Com. See 
also Rule 10 of that commission. 

$6 Oppenheim, II, secs. 40, 102a. See full discussion in Scott, Hague Conferences, 
556-568. The United States is not a signatory of this convention. Contrary to the 
general practice, Turkey, which has not ratified Convention VI, seized some Italian 
vessels in Turkish ports at the outbreak of the Turko-Italian war of 1911. 15 R. D.I. 
(1913) 577. . 

& Oppenheim, II, sec. 364; Westlake, O, 119; Hall, 741; U. 8. Naval War Code, 
Art. 6. 
€ Labuan (Gt. Brit.) v. U. S., May 8, 1871, Moore’s Arb. 3791; Ophir (U. S.) v. 
Mexico, April 11, 1839, ibid. 3045; Brig Splendid (U. S.) v. Mexico, ibid. 3714; Kidder 
(U. S.) v. Mexico, March 3, 1849, Opin. 519 (not in Moore); Orr and Laubenheimer 
(U. S.) v. Nicaragua, March 22, 1900, For. Rel. 1900, 824, 829; The Afeskona and the 
Beatrice (U. S.) v. Great Britain, For. Rel. 1900, 529-618; The Tabasqueno v. U. B., 
For. Rel. 1907, 614 (neutral cargo is in the same position as the neutral vessel); U. 8. 
v. Russell, 13 Wall. 623 (implied contract in municipal law). See the celebrated case 
of the sinking by German troops of British vessels in the Seine, 1870, in which in- 
demnity was paid. 61 St. Pap. 575, 600, 611 and Moore’s Dig. VI, 904. 
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made by & belligerent on the theory that he may make his enemy pay for 
the continuation of the war. They are imposed usually in territory under’ 
military occupation, although requisitions may also be levied by an 
army on the march. By municipal law, States often levy requisitions’ 
upon their own subjects, but this is. generally conditioned upon payment 
of proper indemnities. While the property of neutral aliens useful for 
military purposes, such as horses or automobiles, is subject to requisi- 
tion, the national governments of these aliens may properly insist upon 
payment in cash, or else acknowledgment by receipt with a view to future 
payment. It is also proper to insist that there be no SRer Ato treat- 
ment of the subjects of any one foreign nation. 

When exercised by a belligerent upon enemy territory, the TE 
right of requisitions and contributions is too apt to become an indirect 
. means of spoliation, and the Regulations adopted at the Hague Con- 
ferences are intended, first, to limit the right to immediate military ne- 
cessities, and secondly, to prevent the burden falling upon the individual 
alone, but rather to distribute it equally over the population as a'whole. 
Article 52 of the Hague Regulations provides that “neither requisitions 
in kind, nor services, can be demanded from localities or inhabitants 
except for the needs of the army of occupation. They must be in pro- 
portion to the resources of the country. * * * Supplies in kind shall 
as far as. possible be paid for on the spot; if not, the fact that they have 
been taken shall be established by receipts.” ® In addition ‘only the 
local commander, and not individual officers or soldiers, may order req- 
uisitions. Quartering is a special kind o requisition, which: comes . 
under the general rule. : 

The great weakness of these Regulations i is that no definite limitation 
is imposed upon a military commander, and the owner of private prop- 
erty is only in a little less precarious condition than heretofore. There 
is no guide to what may be considered “the needs of the army of occupa- 
tion,” and because of the fact that payment need be madelonly “as far 
as possible,” the right of indemnity is problematical. It is true that re- 
ceipts evidence the exaction of goods, but no promise to pay is implied, 
either by the occupant or the occupied country. The treaty .of peace 


® Bentwich, 34; Albrecht, Requistiionen von neuiralem Privateigentum, Breslau, 
1912, p. 1 ef seg.; Oppenheim, II, sec. 146 ef seg.; Westlake, II, 96 et seg. 
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may settle the question of payment, but if left open, the owner is de- 
. pendent on the bounty of his government, unless as in France the law 
provides that the individual shall have an action against the commune 
for reimbursement of requisitions.™ 

Contributions are a further menace to private property. They con- 
sist in the levy of money upon the inhabitants of occupied territory, in 
excess of the produce of regular taxes. The Hague Regulations (Ar- 
ticles 49-51) have endeavored to prevent extortionate demands amount- 
ing to spoliation, by systematizing and limiting the right to levy con- 
tributions. They may be levied for the needs of the army only or of the 
administration of the occupied territory. This is to operate as a check 
upon pillage. Again, the contributions must be levied on the written 
order and on the responsibility of a commander-in-chief, and not merely 
of a local commander. They must not be imposed indiscriminately, but 
must follow the assessment rolls, and receipts must be given.” These 
limitations upon the levy of contributions do not prevent a belligerent 
from imposing fines upon inhabitants who commit acts of hostility 
against him, or disobey his commands. Under such circumstances, 
private property may even be confiscated. This is forfeiture, rather than 
appropriation. The belligerent may no longer properly, however, “in- 
flict a general penalty, pecuniary or otherwise, on the population on ac- 
count of violent acts for which it can not be regarded as collectively 
responsible.” 7 

A belligerent government often levies forced loans upon its own sub- 
jects immediately before or during the war, and resident neutrals are 
equally liable to such payment. The United States in 1868 in a case in 
Italy admitted that its citizens resident abroad are subject to these exac- 
tions, on the condition that they be levied on all the inhabitants impar- 
tially and in just proportions.” On the other hand, the United States 


& Dalloz, Supplement XV, 1895, p. 459; 21 Journ. du Dr. Administratif (1873), 
171-187; 37 Clunet (1910), 255, case in Chile. A French law of July, 1909, makes 
automobiles the subject of requisition, regardless of the nationality of the owners. 
See proceedings against John Morris, a = subject, noted in Jan. 1914, Journ. of 
the Soc. of Comp. Leg., p. 283. 

7 Bentwich, 36; Oppenheim, II, sec. 148. 

71 Hague Regulations, Art. 50; Bentwich, 37. 

™ Moore’s Dig. VI, 916. Although British subjects were protected by treaty 


136 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


has protested against the usage on several occasions, or at least insisted 
upon repayment.” Well-ordered countries do not levy forced loans. 
Mexico has resorted to the practice on several occasions, and numerous 
claims of this kind have come before arbitral commissions between the 
United States and Mexico. The commissions of 1839, 1849 (domestic), 
and 1868 (until Thornton became umpire), considered forced loans il- 
legal, and made awards in favor of the claimants.“ When Thornton 
succeeded Dr. Lieber as umpire of the 1868 commission, he held. forced 
loans to be legal, and that if equally distributed amongst all the in- 
habitants, without discrimination in the exaction or the reimbursement 
between native and foreigner, even if neither are repaid, there. is no 
ground of complaint.” Transient aliens are not subject to forced loans.” 
Umpire Thornton also expressed the opinion that treaties exempting the 
citizens of certain countries from forced loans merely prevented a dis- 
criminatory exaction against those citizens, but that they are subject to 
such loans equally with other inhabitants.” The United States, in nu- 
merous treaties with foreign countries, has stipulated for the exemption 
of its citizens from forced loans. 


against forced loans, it seems Mr. Seward would have regarded their exemption as’ 
a discrimination against U. S. citizens who enjoyed no such treaty exemption. See 
also McManus (U. 8.) v. Mexico, July 4, 1868, Moore’s Arb. 3411, 3415 and Rose 
(U. S.) v. Mexico, ibid. 3417, 3421. 

73 Mr. Bayard, Sec’y of State, to Mr. Buck, Min. to Peru, May 20, 1886, Moore’s 
Dig. VI, 918; Mr. Fish, Sec’y of State, to Mr. Foster, Min. to Mexico, Aug, 15, 1873, 
tbid. 917. 

74 Ducoing (U. S.) v. Mexico, April 11, 1839, Moore’s Arb. 3400; Homan (U. 8.) v. 
Mexico, March 3, 1849, ibid. 3409; Robinson (U. S.) v. Mexico, tbid. 3410, and other 
cases cited on p. 3410; Moke (U. S.) v. Mexico, July 4, 1888, ibid. 3411 (opinion by 
Wadsworth, Amer. commissioner). See also Beckman (Germany) v. Venezuela, 
Feb. 13, 1903, Ralston, 509 and De Caro (Italy) v. Venezuela, Feb. 18, 1908, ibid. 
818. 

7 McManus (U. §.) v. Mexico, July 4, 1868, Moore’s Arb. 3411, 3415; Rose (U. 8.) 
v. Mexico, ibid. 3417, 3421; Cole, ibid. 3422 and cases cited p. 3428. But he awarded 
indemnities when the exaction of the loan was enforced by arrest and imprisonment, 
as he believed there must have been means of enforcing payment by judicial proceed- 


ings. 
n Weil (U. S.) v. Mexico, July 4, 1868, Moore’s Arb. 3424, Thornton, Umpire. 
7 Moore’s Arb. 3416. 


PRIVATE PECUNIARY CLAIMS ARISING OUT OF WAR 137 


WAR AT SEA 


With respect to war at sea, only a few rules have thus far been formu- 
lated at The Hague.” As contrasted with land warfare, one of the most 
important phenomena of maritime war is the difference between private 
enemy and neutral property. Notwithstanding the efforts of the United 
States, enemy merchantmen and enemy cargo in such vessels are still 
subject to seizure.” Neutral property, however, since the Declaration of 
Paris, enjoys a considerable range of immunity from seizure, which ex- 
tends, in the case of vessels, to enemy goods on board, with the exception 
of contraband, and in the case of goods, exempts them from seizure, if 
not contraband, even under the enemy flag. Convention VIII of the 
Second Hague Conference provides for certain methods of legitimate 
attack upon and capture of enemy merchantmen. Any violation of these 
rules on the part of ratifying Powers would involve the responsibility of 
the State, and in the case of neutral property injured thereby, would give 
rise to international reclamation. Certain kinds of enemy vessels, how- 
ever, are immune from seizure, e. g., those engaged in scientific discovery, 
and fishing boats and small vessels engaged in local trade. Merchant- 
men bound for enemy ports in ignorance of the outbreak of the war may 
not be confiscated if still ignorant at the time of capture, but they may 
be detained on condition that they be restored at the end of the war or 
indemnity paid if used or destroyed. There is no general rule as to the 
exemption of mail-boats, this matter being usually agreed upon in special 
treaties, but enemy mail bags are immune from seizure.®! 

Although neutral property enjoys a considerable measure of immunity 
from seizure it is still in many respects subject to molestation in war, by 
virtue of the belligerent’s right of self-preservation. The belligerent’s 


% The Institute of International Law, at its Oxford meeting in 1913, adopted a code 
of naval warfare. 15 R. D. I. n. s. (1913), 677 ef seq. 

7 The history: of private property at sea is discussed by Oppenheim, II, sec. 176 
and by Bentwich, ch. VI. See also Loreburn, R., Capture at Sea, London, 1913. 

® Tt seems that Turkey did not observe these rules in her recent war with Italy, 
15 R. D. I. (1918), 577-578. Turkey has not ratified the Hague Convention. 

81 Oppenheim, II, sec. 186. It is obviousky beyond the scope of this article to enter 
into the details of the conduct of maritime warfare and its related questions, including 
neutrality. These matters are fully discussed in the more important works on inter- 
national law and in special treatises. 
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right of interference with neutral commerce falls under the three heads 
of contraband, blockade and unneutral service. Under the first, he may 
under certain conditions, confiscate neutral property. which may aid 
his enemy or interfere with his military operations; 8? under the second, 
he may forbid neutrals to have any communication with such part of 
- his enemy’s maritime frontier as he can effectually watch, confiscation 
being the penalty for an attempt to run a legitimately established 
blockade; ®* and under the third, he may forbid neutral, vessels from 
rendering certain services which may directly assist his enemy. To 
give effect to these rights, the belligerent’s cruisers may visit and search, 
and detain any suspected neutral vessel, and his sanction is the power 
to confiscate the offending vessel or cargo after it has been condemned in 
the belligerent’s prize court.2°> By resistance to the belligerent’s right 
of visit and search, the neutral constructively assumes enemy character 
and becomes subject to capture and confiscation. If a suspected vessel 
is found innocent by a prize court, she is only entitled to compensation 
if there was no probable cause for her detention.” 

The belligerent may, subject to the limitations established by acknow!- 
edged principles of international law, fix upon the articles which he will 
regard as contraband, and compel neutrals to respect his decision, under 
penalty of confiscation. There are certain international rules which have 
been adopted and have received general sanction at recent Conferences, 
‘particularly the London Naval Conference of 1908, and certain well- 
established principles of prize law, which belligerents can disregard only 
at the risk of international reclamation. For example, the seizure of 
conditional contraband such as foodstuffs, without evidence of its destin- 
ation for hostile military use, under a presumption that its consignment 
to enemy commercial ports is proof of its intended military use, is an 


8? The intricate rules governing contraband carriage, which have been much simpli- 
fied by the Declaration of London, will be found discussed in Oppenheim, IT, sec. 391 
and in the special works cited by him at the head of Chapter IV. 

t Oppenheim, II, secs. 368-390. 

“ Ibid., II, secs. 407-413. 

a5 Bentwich, 108. e 

% Bentwich, 100 and cases cited. See also the Hasiry (Gt. Brit.) v. Japan, Taka- 
hashi, S., International Law Applied to the Russo-Japanese War, New York, 1908, 
pp. 358, 739. 
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abuse of belligerent and a violation of neutral rights and has afforded 
. ground for diplomatic claims.” Vessels violating the belligerent’s con- 
traband regulations or his interpretation, on facts or law, of his right of 
capture, are tried in his municipal prize courts; but as the decisions of 
these courts are not necessarily binding on neutral nations, the latter 
have often successfully brought international claims against erroneous 
condemnations by municipal prize courts.* 


See e. g., Arabia (U. 8.) v. Russia, For. Rel. 1904 and 1905 and MS. Dept. of 
State, 1911; and Antiope (U. 8.) v. Japan, MS. Dept. of State, 1911-1913. Belliger- 
ents have frequently violated the rule that a presumption of innocent use attaches to 
conditional contraband not consigned to a military base or destination and that the 
burden lies upon the captor to prove, and not upon the cargo owner to disprove, its 
intended hostile military use. Legal presumptions and the burden of proof play an 
exceedingly important part in claims arising out of captures on account of contra- 
band. The designation of provisions as absolute contraband evoked earnest protests 
from neutrals during the Russo-Japanese war. Bon, Louis, La guerre Russo-Japonatse 
et la neutralité, Montpelier, 1909, p. 227. 

% See, e. g., the recent award of the Hague court, May 6, 1913, in the case of the 
Carthage (France) v. Italy, Jan. 26 and Mar. 6, 1912, 7 A. J. I. L. 623, in which Italy 
was held liable in damages for the capture and detention of a neutral vessel and the 
confiscation of an aeroplane on board, the seizure having been made without suffi- 
cient grounds to assert the hostile destination of the aeroplane. Hostile destination 
being a condition of contraband, the most important difference between absolute and 
conditional contraband lies in the presumptions of hostile use arising out of its con- 
signment. Thus absolute contraband consigned to enemy territory is presumed to 
be destined for hostile military use, and the doctrine of continuous voyage applies. 
Conditional contraband, on the other hand, is presumed to have a non-hostile destina- 
tion unless consigned to the military arm of the government, directly or indirectly, 
and the captor has the burden of overcoming the presumption. Oppenheim, II, 
§ 395; Hirschmann, Otto, Das internationale Prisenrecht, München, 1912, § 38. The 
generally accepted rule now is that the doctrine of continuous voyage does not apply 
to conditional contraband. Again, goods found in an enemy’s ship are presumed to 
' be enemy’s property. The neutral must prove its neutral ownership, the evidence 
required depending upon the nature of the case. The matter of ownership is often a 
determining issue in prize cases. In the case of the Manouba (France) v. Italy, Jan. 26 
and Mar. 6, 1912, Hague Court of Arbitration, indemnity was awarded for the capture 
and detention of a vessel having on board certain suspected enemy soldiers, the 
ground of award being that no demand for their surrender had been made. See also 
rases reported in Moore’s Arb. 3843-3885. . 

The impartial student of international lay must have greeted with astonishment 
Great Britain’s. recent radical departure from the accepted principles of maritime 
law in war, a coprse grievously subversive of the rights of neutrals. It seems in- 
conceivable that Great Britain could have expected neutral nations to consent to the 
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Since the Declaration of Paris of 1856 a blockade to be binding must 
be effective, which means, according to the Anglo-American practice, 
that the force maintaining the blockade must be sufficient to make it _ 
dangerous for neutrals to enter. Thus the interference with neutral. 
commerce by the establishment of a paper blockade of ports in the hands 
of insurgents has in numerous cases been held to involve the responsi- 
bility of the State.” Similarly, erroneous notice of the blockade of a port 
causing an abandonment of the voyage was held to justify an award.™ 
The rules relating to notice must be strictly followed, except in the case 


practical abrogation of the distinction between absolute and conditional contraband 
in the matter of hostile and innocent destination, and of the presumptions thereto 
attaching, as well as the remarkable enlargement of the contraband lists. The Order 
in Council of October 29, 1914 provides that notwithstanding the provisions of Art. 36 
of the Declaration of London, which renders conditional contraband liable to capture 
only if destined ‘‘for the use of the armed forces or of a government department of 
the enemy state,” conditional contraband “shall be liable to capture on board a 
vessel bound for a neutral port if the goods are consigned ‘to order,’ or if the ship’s 
papers do not show who is the consignee of the goods or if they show a consignee 
of the goods in territory belonging to or occupied by the enemy.” Moreover, “the 
owner of the goods” must “prove that their destination was innocent.” Not only 
has the immunity of conditional contraband from the application of the doctrine of 
continuous voyages been practically set aside, but conditional contraband bound for 
any neutral port, if consigned “to order” is confiscable. Moreover, the established 
rule that the captor has the burden of proving the hostile destination of conditional 
contraband, a rule which Great Britain earnestly supported during and after the 
Russo-Japanese War, has been completely reversed by the Order. It is interesting 
to compare Sir Edward Grey’s contention in the Oldhamia case against Russia, 
Jan. 4 and Aug. 22,1910. Misc. No. 1, 1912, Cd. 6011, pp. 15-17. Great Britain has 
left very little on the non-contraband list. In addition, if a neutral vessel has pro- 
ceeded to an enemy port with false papers, she is liable to capture and condemna- 
tion “if she is encountered before the end of her nert voyage.” Unless neutral gov- 
ernments have acquiesced in these Napoleonic restrictions upon neutral commerce, 
and thereby estopped themselves from supporting diplomatic claims of their citizens 
sustaining injury by these violations of international law, it would seem that Great 
Britain is laying the ground for a large number of just pecuniary claims by neutral 
nations on behalf of their citizens. . 

® Comp. Gen. des Asphaltes (Gt. Brit.) v. Venezuela, Feb. 18, 1903, Ralston, 331, 
336; Orinoco Asphalt Co. (Germany) v. Venezuela, ibid. 586; De Caro (Italy) v. 
Venezuela, tbid. 810; Martini, ibid. 819, and cases before the Anglo-Chilean Tribunal 
of 1893; Williamson, Balfour (Gt. Brit.} v. Chile, Reci. pres. al Trib. Anglo-Chileno, 
IL, 335; St. Mary’s Bay, ibid. 557. 

” Bayne, Monmouth and Hiya (Gt. Brit.) v. U. 8., May 8, 1871, Moore’s Arb. 
3923-3928. - l 


PRIVATE PECUNIARY CLAIMS ARISING OUT OF WAR 141 


of a vessel having an intention to run a blockade?! The penalty for 
violation of the blockade is confiscation of vessel and cargo, for knowl- 
edge of the owner of the cargo is presumed. Numerous’ international 
claims have been brought against the decisions of prize courts having 
condemned and confiscated vessels for violation of a blockade.” 

Prize courts are established in the interests of neutrals and belligerents. 
The belligerents wish to be protected by a decision of these municipal 
courts, instituted by themselves, against the claims of neutrals based on 
alleged unjustifiable captures. Numerous claims have been paid on ac- 
count of unlawful seizures of neutral vessels or cargo, when the prize 
court held the seizure to have been illegal and without probable cause.% 
As prize courts are municipal courts interpreting international law, their 
judgments are not necessarily internationally binding.“ Indemnities 
have frequently been awarded by arbitral courts or have been arranged 
through diplomatic settlements on claims arising out of wrongful con- 
demnations by national prize courts.2> By Convention XII of the Second 
Hague Conference, as yet unratified, an international prize court to 
serve as a court of appeal from decisions of national prize courts was pro- 
vided for.” | 


“ Hale’s Rep. 127. See Portendic claims in which France was held liable for failure 
to properly notify a blockade. 30 St. Pap. 581; 34 ibid. 1036; 42 ibid. 1377; Moore’s 
Arb. 4937, and note in Lapradelle’s Recueil, p. 638. 

*2 Moore’s Arb. 3885-3923. 

9 See, e. g., cases of the British schooners E. R. Nickerson and Wary, illegally 
seized during war with Spain, Sen. Doc. 396, 57th Cong., Ist sess., 32 Stat. L. 552; 
The Eastry (Gt. Brit.) v. Japan, Takahashi, op. cit. 739, 358; Manouba (France) v. 
Italy, supra, 7 A. J. I. L. 629. Certain cases reported in Moore’s Arb., ch. LXVI, 
p. 3815 et seg.. 

*% As between private parties, the decree of a prize court is a judgment in a pro- 
ceeding in rem, and hence is conclusive against all the world as to matters within ita 
jurisdiction. Cushing v. Laird, 107 U.S. 69. 

* Certain cases in Moore’s Arb., ch. LXVI, p. 3815 ef seg. and cases in Russo- 
Japanese War, Takahashi, op. cit. 

See also treaties between United States and Venezuela, May 1, 1852, Malloy, II, 
1842; United States and Two Sicilies, Oct. 14, 1882, 20 St. Pap. 277; France and 
Brazil, Aug. 21, 1828, 15 St. Pap. 1242; United States and Portugal, Jan. 19, 1832, 19 
St. Pap. 1379; Great Britain and Brazil, May 5, 1829, 18 St. Pap. 689; France and 
United States, July 4, 1831, Moore’s Arb. 4447-4485. 

* Oppenheim, sec. 192; Scott, J. B., The Hague Peace Conferences, ch. X, pp. 465- 
611. 
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A captured merchant vessel may not as a rule be destroyed instead of 
being conducted to a port of a prize court, since the transfer of title only 
becomes final after adjudication by a prize court. The few exceptions 
to this rule are based upon necessity, each country having its own regula- 
tions. A frequent justification for destruction is the unseaworthy condi- 
tion of the prize which prevents sending her in for adjudication, or the 
inability of the captor to spare a prize crew.” If the capture is subse- 
quently held by a prize court to have been lawful, the neutral owner of 
goods on the destroyed vessel has no claim to indemnity.® 
The seizure by a belligerent of an enemy or neutral vessel or cargo 
within the territorial waters of a neutral Power has given rise to numer- 
ous cases before prize courts. It is clear that such violation of neutral 
territory renders the belligerent liable to the neutral, and the latter may 
rightfully demand the restitution of the captured vessel.” Lord Stowell 
and Justice Story in several prize cases decided in the early part of the 
nineteenth century, held that the claim for restitution could be made by 
the neutral government only, and not by the captured vessel, for as 
` between the belligerents the capture was rightful. However, the 
British-American Mixed Commission of 1871, in passing upon the claim 
of the Sir William Peel, which was decided adversely to the vessel by the 


%7 See Oppenheim, sec. 194, in which numerous grounds are stated which have justi- 
fied destruction. Under the Oxford rules of the Institute of International Law (1913), 
destruction is only permitted if the safety of the captor ship or the success of actual 
present military operations requires it (Art. 104). In Arts. 107, 113 and 114 indem-, 
nities are provided for in case the capture, seizure or destruction is held unwar- 
ranted. 

i Spennan; sec. 194. But see probable effect of Art. 3 of Convention XII, Scott, 
485. 

” Art. 3 of Convention XIII of the Second Hague Conference makes it obligatory 
upon such neutral Power to “employ the means at its disposal to release the prize 
with its officers and crew.” Oppenheim, I, sec. 360; Scott, I, 620, ef seg. See The 
Florida, 101 U.S. 37, a Confederate cruiser seized by United States in territorial wa- 
ters of Brazil. On the reparation made to Brazil, see Moore’s Dig. VII, 1090. See 
also T'he Chesapeake, Moore’s Dig. VII, 937, and cases mentioned in same volume, 
§ 1334. 

1 The Diligentia, 1 Dodson, 412; Eliza Anne, 1 Dodson, 244 (dictum); The Anna, 
5 Rob. 373; The Sir William Peel, 5 Wall. 517; The Anne, 3 Wheat. 447. See also 
Dana’s Wheaton, sec. 430 and note; the Twee Cae 3 Rob. 162, and Oppenheim, 
I, sec. 362. 

101 The Anne, 3 Wheat. 447; The Sir William Peel, 6 Wall. 517. 
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United States Supreme Court, held that a neutral vessel could institute 
-a claim for capture in neutral waters, regardless of any protest by the 
territorial neutral." Affirmative duties are now incumbent upon a 
neutral to prevent any violation of his neutrality by a belligerent seizure 
in his territorial waters, for a breach of which his own responsibility 
may properly be invoked.” In land warfare, injuries inflicted by bel- 
ligerents in permitting bullets to fall into neutral territory, constitute a 
violation of the territorial sovereignty of the neutral and justify inter- 
national reclamation against the wrongdoing belligerents. Violations of 
a nation’s neutrality by a belligerent entails international responsibility. 


NEUTRAL OBLIGATIONS 


The state of war casts upon neutrals numerous duties incident to the 
maintenance of neutrality, for a violation of which duties lability is in- 
curred either toward the belligerent or toward neutrals who sustain in- 
jury thereby. A neutral must prevent a belligerent from setting up 
prize courts on his neutral territory. This practice was not considered 
illegitimate in the eighteenth century, but after the United States in 
1793 had refused permission to France to set up prize courts in United 
States territory, it became the recognized rule that such a use of neutral 
territory by belligerents is a violation of neutrality and entails responsi- 
bility on the part of the neutral.!° This rule is confirmed by Article 4 
of Convention XIII of the Second Hague Conference.’ 


102 The Sir William Peel (Gt. Brit.) v. U. S., May 8, 1871, Moore’s Arb. 3048; 
Lawrence’s Wheaton, 2nd ed., 716. 

108 Oppenheim, II, secs. 360-363. See Commodore Stewart’s case, 1 Ct. Cl. 113. 

104 Tt will not be possible to refer to these duties in any detail. These obligations of 
neutrals are now largely codified in Convention V of the Second Hague Conference 
respecting the rights and duties of neutral powers and persons in war on land and in 
Convention XIII concerning the rights and duties of neutral powers in maritime war. 
See Scott, Hague Peace Conferences, I, 541, ef seg., 620, et seg.; Oppenheim, II, 
sec. 318, et seg.; Westlake, II, 117-119, 284-287, 321-331; Dupuis, Le Droit de la 
guerre maritime, Paris, 1912, ch. 12. On Convention V, see A. S. de Bustamente in 
2A. J.J. L. (1908), 95-120. Einicke, P., Rechte und Pflichten der neutralen Madchie 
im Seekrieg. Tübingen, 1912. . 

1s Wheaton, as representative of the United States, obtained heavy indemnities 
from Denmark for such breaches of neutrality during the Napoleonic Wars. Treaty 


1% Oppenheim, II, sec. 327. 
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As far as lies in his power, a neutral must prevent a belligerent man-of- 
war from cruising within. his territorial waters for the purpose of cap- ` 
turing enemy vessels leaving his ports. It has already been observed 
that a neutral must use diligence to prevent hostilities being carried on 
in his territorial waters, and that an enemy attacked may invoke this 
neutral protection, for a failure to extend which the neutral is liable.” 

One of the most important duties which the obligation of impartiality 
makes incumbent upon neutrals is the use of “due diligence’”’—in Ar- 
ticles 8 and 25 of Convention XIII, it reads “‘the means at [their] dis- 
posal” —to prevent their subjects from building and fitting out vessels 
within their jurisdiction or the departure of vessels intended for warlike 
purposes, and to prevent either belligerent from making use of neutral 
ports as a base of naval operations.’ | 

While a neutral Power incurs no responsibility from the fact that in- 
dividuals leave its territory to enlist in the service of a belligerent, it is 
responsible if it permits enlistment on its territory by either of the bel- 
ligerents.” It.is also bound to use due diligence to prevent hostile 
expeditions from being organized in its territory to operate against either 
belligerent." A neutral Power, however, is not bound to prevent the 
export or transit of arms or anything which may be of use to an army or 
fleet. Such trade is merely subject to the belligerent rights of cap- 
of March 28, 1830, Moore’s Arb. 4549-4573. Spain was similarly held liable under 
the Florida treaty of Feb. 22, 1819, Moore’s Arb. 4487, 4513. The United States as- 
sumed heavy liabilities under Art. 7 of the Jay treaty of Nov. 19, 1794, for such use 
of ita territory by France. Moore’s Arb. 3967, et seq., 3981. 

17 But where the claimant vessel began the hostilities upon her captor, she forfeits 
neutral protection. The Anne, 3 Wheat. 435. The claim of the Brig Armstrong (U. S.) 
o. Portugal, attacked by a British vessel in Fayal, was dismissed because the brig had 
failed to notify the Portuguese authorities of the necessity of protection and that they 
were not physically in a position to protect. Moore’s Arb. 1071-1132. The decision 
has been severely criticized. Lapradelle and Politis, Recueil, I, 650, e seg. 

1 These obligations had their origin in the Three Rules of Washington, applied 
in the Geneva Arbitration. Moore’s Arb. 4057-4178. See Convention XIII, zod 
Hague Conference, Arts. 6, et seg.; Hershey, ch. KXXI. 

10 Arts. 4 and 6 of Convention V. The United States and British neutrality laws 
which prohibit citizens and subjects fgom enlisting within the jurisdiction (or by 
British law, even without his Majesty’s Dominions) exceed the requirements of in- 
ternational law. 


110 But its negligence must be clearly proved. See cases in Moore’s Arb. 4027-4056. 
itt Art. 7 of Convention V. 
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ture as contraband, the neutral State incurring no responsibility in the 
- matter. 


STATE INDEMNITY 


It remains merely to note that it is becoming a growing practice for 
nations to alleviate the individual losses sustained during war, for which 
no legal liability is incurred, by making voluntary awards of indemnity 
as a matter of grace and favor, in order to distribute the loss equally 
over the whole nation. This beneficent practice was begun by France 
in 1792 and other states have from time to time followed this worthy 
example.!!? The statute making the appropriation may limit the classes 
of the beneficiaries as the State deems best, so that occasionally foreigners 
have not been included among those indemnified. By treaty, diplomatic 
arrangement or arbitral convention the Latin-American States and cer- 
tain others among the weaker countries have at times been compelled 
by the nations of Europe to assume a heavy liability, beyond that re- 
quired by the strict rules of law, for injuries sustained by aliens.during - 
war, 


113 France, law of Aug. 11, 1792, Feb. 27, 1793, Nys, III, 456, 458; Law of Sept. 6, 
1871, July 28, 1874 and Aug. 16, 1876, 65 St. Pap. 71 and 621; For. Rel. 1884, 357. 
Bentwich, pp. 42-43, cites various cases of voluntary indemnities in France, Ger- 
many, Italy and Great Britain. Germany in 1871 extended the indemnity to Ger- 
mans and to subjects of such neutral States only as promised reciprocal treatment in a 
similar case. Moore’s Dig. VI, 905. Bentwich cites England’s generous conduct after 
the South-African War (p. 44). Great Britain also made compensation to deported 
neutrals. 26 Law Mag. and Rev. 486; For. Rel. 1908, 479-480; 28 Clunet (1901), 
189. See also U.S. Act of April 9, 1816, supra, and Abandoned or Captured Prop- 
erty Act; Briggs v. U. S., 143 U. S. 346. Latin-American States often establish claims 
commissions after a civil war for deciding claims arising out of war injuries. See 
treaty between United States and Switzerland, Nov. 25, 1850, Art. 2, Malloy H, 
1765, providing for equality with natives with respect to war indemnities. 

u3 Many European countries pressed claims against Chile arising out of her war 
of 1879-1883 with Bolivia and Peru. Large indemnities were paid. Moore’s Arb. 
4916 (Germany). Some were submitted to arbitration. Seijas, V, 544-551; 73 St. 
Pap. 1211; 79 ibid. 670 (Italy); Martens, Nouv, rec. gén., 2° ser., 11, 638 (Belgium) 
74 St. Pap. 128, 131, and 79 ibid. 671 (France); 77 St. Pap. 826 (Switzerland); 82 
St. Pap. 1292 (Portugal); 76 St. Pap. 98; Martens, Nouv. rec. gén., 2° ser., 12, pp. 
507-500 (Austria-Hungary). See also For. Rel. 1883, 97 and For. Rel. 1896, 42. See 
also claims conventions between Italy and Uruguay, Apr. 5, 1873, 63 St. Pap. 1322; 
Sardinia and Argentine, August 31, 1858, 49 St. Pap. 477, 480; Great Britain—France 
and Uruguay, June 28, 1862, 63 St. Pap. 1063; France and New Granada, Ecuador 
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The war indemnities which are often exacted from the conquered na- 
tion by the victor at the end of a war frequently have been used in part. 
to compensate subjects who have sustained injury during the war.1"4 

The growing tendency to impose upon belligerents and neutrals a 
strict compliance with the rules of war in the interests of private prop- 
erty, under penalty of pecuniary liability, and to regard war as a national 
disaster, the burdens of which shall be distributed equally over the 
whole nation, should not be permitted to be interrupted or impaired. 

Epwin M. BORCHARD. 
and Venezuela, 49 St. Pap. 1301; Great Britain and Nicaragua (seizures of neutral 
property and personal injuries) For. Rel. 1894, App. I, 234-363; Moore’s Arb. 4966; ` 
Great Britain and China, 1899 a eae case), Parl. Pap. (Cd. 93) China, No. 1, 
1900. 

14 E. g., France v. China, treaty of Oct. 25, 1860, Art. V, Hertslet’s China Treaties, 
3rd ed., London, 1908, I, 289; France and Madagascar, French domestic commission, 
March 18, 1886, 77 St. Pap. 801, 78 St. Pap. 708; Great Britain and South African 
Republic, Aug. 3, 1881, 72 St. Pap. 900; Brazil and Paraguay, Jan. 9, 1872, La Fon- 
taine, 167-170; Chile and Peru, Oct. 20, 1883, Art. 12, La Fontaine, 592, 593. 
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How to regulate social, political and commercial intercourse between 
the people and Government of the United States and the peoples and 
governments of the other republics on the American continent so as to 
establish and maintain perfect cordiality and mutual confidence and 
respect, is a problem which has never been satisfactorily solved. 

In considering this question, which is often to.the front and some- 
times discussed with acerbity, certain disagreeable facts must be faced. 
In the process of understanding it American vanity will be hurt, but 
that is no reason for avoiding the effort to do so. There is abundant 
reason for believing that Americans are not popular in Mexico and other 
Latin-American countries. It is not the purpose of the writer in this 
brief essay to undertake to show why this is so. Suffice it to say that 
the people of the United States are viewed with suspicion, and this doubt 
of them and their purposes has militated against the development of 
American trade in the southern republics, and is a cause of irritation 
which ought to be cured. Diplomatic friendship has existed and does 
exist, but that is a relationship which can always be counted on until 
an open breach is imminent. Less than thirty days before the outbreak 
of the greatest war in all history there was an assumed—a diplomatic— 
cordiality between the monarchs of Russia, England, Germany and 
Austria. There is no danger of a cataclysm in America such as is 
deluging Europe with blood; but that unparalleled disaster shows that 
something more than formal friendships, something far more than 
diplomatic amenities, is desirable in the intercourse of nations. 

The right relations are based in justice, in respect for the rights and 
views of other countries, and in forbearance. These are elemental 
international virtues that must be cultivated if cordial relations are 
to be maintained. They are the antidotes for the poison of doubt and 
suspicion. 

For four years Mexico has been cursed by one revolution after another; 
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and conditions in that unhappy country have gone from bad to worse. 
There has been a vociferous demand for intervention by the United . 
States. This demand has come from citizens of the United States re- 
siding or doing business in Mexico, and from other sources. It has 
been assumed by these citizens and by some governments that it is 
the duty and the right of the United States to interfere in Mexico to 
command the peace. | ) 

Against great pressure two Presidents of the United States have de- 
clined to intervene, although Americans and Europeans, supposedly -: 
under the protection of our government, have been plundered and mur- 
dered. The civilized world has looked to this country for relief from 
Mexican anarchy. The fact that no intervention has occurred,—except 
in one instance and for the specific purpose of resenting an insult to the 
American flag,—should convince the people of Spanish-America that 
neither the people nor Government of the United States desire to meddle 
in the domestic affairs of other countries. 

Of course there are circumstances under which intervention may 
become necessary. When treaty rights are not respected, or when the 
property of aliens is destroyed and their lives taken, their governments , 
may interpose even with armed forces. Under such conditions inter- 
vention would be justified in the custom of nations and approved by all 
civilized Powers. . 

Although apt to lead to it, intervention is sometimes undertaken 
to prevent war, and is justified as a restraint of wrong-doing and illegal 
or immoral acts. . 

While these provocations have all no doubt existed, the United States, 
the big brother of the family of the American republics, has so far re- 
fused to undertake the task of restoring order in Mexico. 

But is there not a better, a less expensive and more effective way of 
extending protection to aliens in Mexico than armed intervention by 
a single Power? The writer believes that there is, and two recent prece- 
dents may be cited. In one of these instances, the intervention in China 
in 1900, the plan was completely successful, and in the other it was 
partially so. In the Chinese intervention, made jointly by the United 
States and sundry European Governments, the issue was a happy one 
for everybody, even for China herself. 
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But it is to the situation in Mexico and the effort at mediation pro- 
posed by the Ambassadors from Argentina, Brazil and Chile, that spe- 
' cific reference is now made with the hope of indicating its value as a 
means for the preservation of peace. And here it may be well to say 
that the Mexican situation presents a purely American question, and 
must be settled by the governments of the American continent. 

Everyone would like to see Mexico herself quickly and completely 
settle her internal troubles and avoid all interference from any other 
country or association of countries. But what if she will not, or cannot? 
Shall intervention be by the United States alone, which will mean war 
-= and a new crop of suspicion and hatred of the Anglo-Saxon, or shall it 
be in association with the orderly Spanish-American countries? In 
the latter case the futility of resistance will be apparent and quick and 
peaceful solution will certainly follow. 

Unfortunately all the details of the work done at Niagara are not 
known to the general public, and a correct estimate of its importance 
is dificult. But enough is known to suggest that the precedent is likely 
to become of transcendent importance in the political future of the 
American continent. 

The “A.B.C.” mediation has taken its place in history, and in the 
opinion of the writer, will be fully justified in the future. Certainly 
it was not a failure, and the more it 1s studied the stronger becomes the 
impression that it begins a diplomatic epoch in the history of the 
Americas. 

In their communication to the Secretary of State of the United States 
tendering good offices, the three Ambassadors said that they did so 
“for the purpose of serving the interest of peace and civilization on our 
continent, and with the earnest desire to prevent any further bloodshed 
to the prejudice of the cordiality and union which have always sur- 
rounded the relations of the Governments and the peoples of America.” 

It was a noble purpose, opportunely undertaken, and, while never 
dramatic, was in an important way, successful. A war between the 
' United States and Mexico then seemed imminent, and none occurred. 
A condition which was fast bringing ruin to Mexico, as it had brought 
shame, was distinctly and promptly bettered, and, for some time there- 
after, there was no ‘‘further bloodshed ” in that unhappy country. 
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To many students of the Niagara mediation it appears to have two 
distinct features of value. It helped, though possibly in a minor way, 
to bring the belligerents in Mexico into communication with one another, ° 
and it certainly. made them realize that other countries were not indif- 
ferent to conditions in that republic. It made them understand that 
chaos and bloodshed would not be permitted to go on forever. It com- 
‘pelled the Mexicans to realize that if they are to keep their sovereignty 
they must behave as a sovereign should, and not maintain an inter- 
national nuisance. It forced them to think, and there was no more 
important fighting between the insurgents and the Huerta Adminis- 
tration after the mediators met. Occasional minor conflicts between 
the followers of irresponsible guerilla chiefs and the military are not 
chargeable to Huerta or Carranza, and they may still be expected, for 
banditry of long standing is never ended in a day. Indians who have 
tasted the free, wild life of the camp, the companionship of a horse 
and a rifle, and an opportunity for loot and vengeance, do not willingly 
or immediately go back to herding sheep or digging in mines. 

The second and by far the greatest value of the Niagara conference 
is the precedent it made. It points the way to the settlement of similar 
troubles in the future. It may, I think, be regarded as the beginning 
of a Pan-American policy for the quieting of internal troubles and in- 
ternational disputes between the republics on this continent. 

The proof it gave to the suspicious and doubtful citizens of the ents 
Spanish and Portuguese-speaking republics that the people and Govern- 
ment of the United States contemplate no assault on their sovereignty 
and territory, sufficed in itself to lift the mediation out of the class of 
failures. It did not accomplish all that some people believed it would, 
or all that some of us hoped it might; but, in spite of the Jeers of un- 
sympathetic newspaper wits and the scorn of militarists, it did enough 
to establish a policy: Hereafter when any American country gives it- 
self over to anarchy, those governments that prefer order to disorder, . 
following the precedent of the “A.B.C.” mediation, can jointly inter- 
vene to command the peace. “If necessary to enforce this command, the 


„military arm of all or a majority.of the peaceable countries of America 


may be employed for that purpose. Under these joint operations, no 
great financial burden will be put on any one peacemaker, and, better 
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still, there can be no suspicion of motives, no apprehension of a loss of 
territory. 5 

That the people of Mexico, Central and South America have enter- 
tained feelings of hostility toward this country, and a suspicion of its 
political purposes, is well known to observant travellers in those coun- ° 
tries. The Mexican War of 1846, the exercise of over-lordship in Santo 
Domingo and Hayti, “dollar diplomacy” in Nicaragua and elsewhere, 
are all pointed to as reasons for this suspicion. The talk of some Ameri- 
cans of “manifest destiny,” with its echo in the press, and the suggestion 
that the United States must, because of its ownership of the Panama 
Canal, control all territory down to the Isthmus, have not tended to re- 
move that suspicion. South and Central Americans quite naturally 
say that the same reasoning applies to the territory south of the Canal, 
and is equally valid. 

Such talk and the suspicion it has created have unquestionably in- 
terfered with the development of American trade in all Spanish America. 
It is human nature not to be inclined to favor, in trade or otherwise, 
people whose purposes are thought to be unfriendly. This feeling was 
perceptibly allayed by the proceedings at Niagara, and that, with the 
valuable precedent established, are distinct gains from the “A.B.C.” 
mediation. Over-lordship, so offensive to these Central and South Amer- 
icans, was inferentially disclaimed, and the President and the Secretary 
of State made it perfectly clear that all this government wants of its 
continental neighbors is friendship and mutual trade opportunities. 

The great and epoch-making speech of Mr. Wilson at Mobile cleared 
the atmosphere and made the mediation possible. That was a great 
and statesmanlike speech; but alone it was not sufficient to remove 
hurtful doubt and suspicion. It needed the persistent and sincere efforts 
of the Secretary of State, whose work for peace has given him an eminent 
and enviable place in history, and the prompt and hearty agreement 
to the mediation proposal to accomplish that. — 

The way is now open for the future settlement of these revolutionary 
disturbances, the frequency and character of which have been a disgrace 
to the republican system of government. Why shall we not make the 
work begun at Niagara a permanent Pan-American policy? Something 
like it worked very well in China at the time of the Boxer movement. 
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There was no seizure of territory after the joint movement to Peking. 
But who can doubt that if the task of rescuing the legations had been- 
left to any one of the great Powers of Europe, or to Japan, China would 
have paid for it with a big slice of her territory? 

In the opinion of many earnest advocates of peace who feel a pro- 
found interest in all the American governments, this plan, if mutually 
agreed upon and carried into effect, would go far to remove this con- 
tinent from the theater of possible war, and would be a long step towards 
universal peace. It would put an end to the persistent clamor for armed 
intervention in Mexico by the United States. It would take the sting 
out of intervention and more quickly and effectively accomplish all 
that could be expected from the most successful interference with arms 
by any one country. It would give a sense of relief and territorial se- 
curity to the smaller Latin-American countries; and as all the: larger 
and more powerful governments declare themselves supporters of the 
policy of peace and justice, it is hard to see how they could object to it. 

It is in line with the peace plan of Mr. Secretary Bryan and keeps 
step with the doctrine of The Hague, the doctrine of arbitration which 
in theory all good men endorse. A Pan-American policy of mediation 
and arbitration whenever disturbances shall unfortunately occur ought 
to convert what has been until recently one of the most turbulent sec- 
tions of the earth into a region of peace and prosperity. 

There is one distinct and mutual benefit to be shared by all the govern- 
ments of the American continent sure to follow the establishment of 
sincerely cordial relations between them. It will strengthen them for 
resistance in the event of an assault on the sovereignty or territory of 
any of them, by any or all the Powers waived off by President Monroe 
in 1823. That will amount to an understanding for mutual defense 
among 175,000,000 people on one continent flanked on all sides by the 
world’s greatest oceans. 

JAMES L. SLAYDEN. 


TRAINING IN UNIVERSITIES FOR CONSULAR AND 
DIPLOMATIC SERVICE 


The subject of training for public service in the foreign field has 
recently been attracting renewed interest. Committees of the American 
Political Science Association and the American Economic Association 
have been collecting information and recommending measures in the 
whole field of training for public service, mcluding the diplomatic and 
consular service. A comprehensive report upon the teaching of inter- 
national law in American universities has been published by the Division . 
of International Law of the Carnegie Endowment for International 
Peace. During the eighth annual meeting of the American Society of 
International Law a conference of teachers of international law was held, 
leading to the adoption of a series of sixteen resolutions on various 
phases of this important matter. A review of prevailing conditions and 
a statement of present tendencies, in view of these developments, is the 
purpose of this article. 

Successive administrations under the party system in the United 
States have almost uniformly used places in the diplomatic and consular 
services as rewards for more or less valuable contributions to party 
triumphs. The foreign service has been the last branch of the national 
government to share even a partial application of the principle that 
appointment to and continuance in public. administrative offices should 
be based primarily upon training and proven fitness. Civil service rules 
had been extended to cover other offices by tens of thousands before 
cautious steps were taken to bring diplomatic and consular positions 
under similar regulations. Less than ten years ago, on November 10, 
1905, President Roosevelt issued an executive order providing for the 
, appointment of secretaries of embassies and legations either after exam- 
inations testing the qualifications of appjicants or by transfer or promo- 
tion from some branch of the foreign service—a policy continued by 
President Taft under an executive order issued on November 26, 1909. 


Qualifying examinations for certain grades of the consular service and 
153 
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for the student interpreter corps were inaugurated under President 


Roosevelt’s executive order of June 27, 1906. Congress has not enacted. 


laws for merit systems of examination, appointment and promotion in 
any branch of the foreign service. Proposals for such laws have always 
failed of adoption, despite earnest advocacy by individual statesmen 
and by organizations such as the National Business League of America.’ 

Regulations of the Department of State in fulfillment of executive 
orders require candidates for the offices of secretary of embassy or lega- 
tion to pass written examinations upon the following subjects: 


(1) International law. 
(2) Diplomatic usage. 
_ (3) Modern language (French, German or Spanish). 

(4) Natural, industrial, and commercial resources and commerce of 
the United States. 

(5) American history, government, and institutions. 

(6) Modern history (since 1850) of Europe, South America, and the 
Far East. 

(7) Composition, grammar, punctuation, spelling, and writing, as 
shown in the above papers. 


Oral examinations also are. given to. test “the candidate’s business 
ability, alertness, general contemporary information, and natural fitness 
for the service, including moral, mental, and physical qualifications, 
character, address, and general education and good command of Eng- 
lish. 7 

Candidates for appointments as student interpreters, consular assist- 
ants, and consuls (of the eighth or ninth classes), are required to pass 
the above oral examinations, but omit written examinations upon dip- 
lomatic usage while adding maritime and commercial law, political and 
commercial geography, arithmetic, and political economy. 

-During the four years prior to November, 1913, some seventy-five 
men, about half of whom passed, took examinations for admission to the 
student interpreter corps or to the designated lower grades of the consular 

1 An order of September 20, 1895, issued by President Cleveland, had provided 
that lesser positions in consulates or commercial agencies should be filled either by 


promotion within the service or after qualifying examinations. The order was little 
regarded in practice. 


"~ 
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service. When the first examinations since the change in the partisan 


control of the national administration were held, in January, 1914, for 


consuls, consular assistants, and student interpreters, one hundred and 
forty-four men were examined, and of these fifty-six were reported as 
having passed. Similar. examinations for secretaries in the diplomatic 
service had been taken in November, 1913, by thirty-seven men, ten 


of whom passed. 

One of the earlier unsuccessful candidates, a young man characterized 
by a professor in a New England university as “one of the best students 
I ever had in the advanced course in diplomatic history,” gives in a 
letter the following interesting account of his unsatisfactory personal 
experiences: 


The schedule of the examinations, which of course may be changed 
at any time, was written on the first two days and the oral on the third 
day. Each candidate is given a number at the start and is known by ` 
that number for the rest of the exams. In the written exams, time is a 
great drawback. Enough time is given for the law, four hours being 
allowed for it, but on all other exams. there is not enough time allowed. 

I had flattered myself that I knew something about international law 
until I took the exam. * * * Three-fourths of the questions are 
cases to be decided. 

On the histories and on diplomacy I feel sure I did well and they were 
not difficult after the books I had been through with you. 

The “language” is almost impossible. The time allowed is only one 
hour and a half and even the best of our bunch failed to complete it. 
The letter to translate was not very difficult but the English letter to put 
back into the language you offer is next to impossible. * * * TPI 
wager a teacher of the language couldn’t complete the exam. in the time 
allotted. 

The paper on commercial, industrial, and natural resources of the 
U.S. was also impossible and it is mostly luck as they can ask most any- 
thing they choose. * 

The oral exam. is not so hard as everyone imagines. We were exam- 
ined in groups of six by -——_--———- -—--- and a board of four 
other men. They have an interpreter who converses with you in the 
language you offer, but it only lasts about two minutes for each person. 
He asked each of our six to describe the city of Washington. The rest 
of the exam. is in English and they ask you anything under the sun, 
law, current events, etc. If a man keeps his nerve the ordeal is not as 
bad as one thinks and I enjoyed it more than any other part of the exams. 


Regarding all of these examinations, it must be remembered that they 
are simply qualifying tests for men who have succeeded, through cus- 
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tomary methods of political influence and recommendation, in being: 


‘designated by the President for possible appointments. Such examma- 

tions are not open to all applicants. They are not competitive or deter- 
minative. As ex-Secretary of State John W. Foster remarks in his book, 
Practice of Diplomacy, they do “not remove admission into the service 
from the baneful influence of political favoritism, and hence offer the 
young men of the country little encouragement to prepare themselves 
for the diplomatic career.” The same point is thus stated by a professor 
in a Mississippi Valley university where training courses for foreign 
service are offered: 


We have not felt warranted in urging students to take these courses. 


with a view to entering governmental service because it is impossible 
to assure any one of a position afterwards. The support and approval 
of the Senators is still necessary to secure appointments, even when the 
examinations are passed. * * * The number of students who have 
attempted to follow out our program of studies in preparation for the 
Consular and Diplomatic Service has been quite small. If my memory 
is correct, there have been only two students who completed all the work 
and qualified for the government examinations. One took the tests and 
entered the diplomatic service. The other, Mr. ————_—- —_-—-—— 
finding that the number of men allotted to —--———— was full at the 
time he was ready and that there was little hope of his getting an appoint- 
ment in the Consular service for three or four years, even if he passed the 
examinations, did not take the tests, but entered business instead. 


An effort to learn particulars about the training of candidates who 
have taken qualifying examinations has met with unsatisfactory results. 
“Tt is not possible to give you information regarding the training of all 
the candidates without considerable research,” writes Mr. Miles M. 
Shand, Chief of the Bureau of Appointments. “I will say to you, how- 
ever, that all the diplomatic service candidates [ten out of thirty-seven] 
who were successful in the examinations had college training. Forty 
of the successful candidates [fifty-six out of one hundred and forty-four] 
in the consular- service examination had college training. All of these 
men, however, were not graduates of colleges and universities, and I 
may say that many of the unsuccessful candidates also had college 
training.” Out of sixteen well’ known colleges and universities which 
have been announcing courses training men for diplomatic and consular 
services, all but one or two report extremely small numbers of students 
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pursuing these courses. Almost no students carry through such courses 
to obtain degrees, diplomas, or certificates. For example, a dean in a 
certain large State university writes that for some six years his institu- 
tion “has carried the announcement of the course mentioned, but in 
that time only a half-dozen men have taken it, and not one of them has 
taken any government examinations, nor has one of them gone into the 
consular service.” Most candidates who have had sufficient influence 
to be “specially designated by the President for appointment * * * 
subject to examination, and subject to the occurrence of an appropriate 
vacancy,’ naturally resort to tutors or to “cramming” schools where 
instructors make a special study of the trend of the government’s exam- 
inations in order to coach students with immediate reference to expected 
tests. 

The scope of college and university courses to give training for foreign 
service must necessarily include at least the minimum set forth in the 
regulations of the Department of State for its qualifying examinations. 
Good command of written and spoken English is made fundamental, not 
merely technical correctness in composition and speech, but also facility 
in expression, are expected. One foreign language, French, German, or 
Spanish must be readily used, orally and in writing. Computations in 
arithmetic, especially as applied to commercial life, must be mastered. 
The political and commercial geography of the world are to be under- 
stood, together with wide and accurate knowledge of the resources and 
commerce of the United States. The facts of American history, the 
structure and principles of our government, the institutional organiza- 
tions and processes of our own country, are to be clearly apprehended. 
The broad field of political economy must be covered. The history of 
Europe, South America and the Far East since 1850 is another inclusive 
field. Then international law, with diplomatic usage, and maritime and - 
commercial law, close the list of subjects. Finally the candidates must 
give evidence of general fitness in his personal qualities and attainments. 

Training for “publie service” approximating these formal require- 
*ments has been announced by Harvard, Yale, Columbia, Pennsylvania, 
George Washington, Northwestern, California, Colorado, Ilinois, Iowa, 
Miami, Minnesota, Nebraska, and Missouri Universities, and by Dart- 
mouth and Pennsylvania State Colleges. Except for the lack of historical 
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courses on South America and the Far East, it would be found that fully 
as many more of the universities are actually giving sufficient courseg 
in their several departments of English, modern languages, history, 
economics, commerce, political science (including international law and ` 
diplomacy), to provide useful training for foreign service. However, the 
want of systematic purpose in these opportunities led the recent Con- 
ference of Teachers of International Law and Related Subjects to adopt 
the following as resolution number fourteen: 

Resolved, That the Conference recommends the establishment and 
encouragement in collegiate institutions of specialized courses in prep- 
aration for the diplomatic and consular service. 

It is then pertinent to mquire why sö little direct effort has been saad 
to equip young men for life careers in the diplomatic and consular serv- 
ices. Causes are various and are cumulative in their effect. It has 
already been shown that the present limited use of qualifymg examina- 
- tions rests solely upon executive orders and not upon statutory: enact- 
ment. Such executive orders give no sufficient guarantee that a policy 
. of appointment and promotion upon examination and merit, apart from 

partisan influence, will be followed in good faith. Many public men, 
and organizations such as the National Business League of America, 
have pointed out that until Congress enacts adequate laws for a merit 
system of examination, appointment and promotion in the foreign 
service, there will be little inducemtnt for young men to seek special 
training for life careers in this field. ` Recent advices from men of broad 
experience m the diplomatic service, as well as from university pro- 
fessors in charge of courses which would give preparation for such serv- 
ice, show that young men are being actually deterred by this cause 
from training for this career. “Another deterrent to attendance on such ~ 
a course,” writes an experienced diplomat, “is that the student who 
stands highest or passes the State Department examination is not sure 
of an appointment to the service. Political or personal influence too 
often controls the selection by the President ‘and Secretary of State.” 
Other men of high standing in our diplomatic service of whom inquiry* 
has been made likewise express regret that uncertainties of appomtment 
and tenure of office discourage able and ambitious young men from 
training for this service. One pointedly adds: “The sweeping changes 
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made by the present administration in diplomatic appointments have 
been a severe blow to university work along these lines.” 

A professor in 4 large institution gives his opinion that “as long as the 
diplomatic service is regarded as fair game for the politicians and‘ our 
consular service is not put on a definite basis by Congress but depends 
on the personal opinion of the President, there will never be more than a 
small handful of students who care to avail themselves of such a course 
as we now offer.” Another professor believes “that the present attitude 
of the Democratic administration towards the posts in the diplomatic 
service has tended to discourage a number of themen * * * interest 
has been smothered by the actual conditions of the service.” In short, 
there is clear need for a wisely framed system under an act of Congress 
providing, first, that men who are deficient in training and personal 
qualifications shall be ineligible for appointment in the foreign service, 
and second, that retention and promotion shall depend only upon con- 
siderations of efficiency and not upon partisan influence. 

While the maintenance of “a fair field and no favors” may seem to 
require the continuance of some form of public examinations, why may 
there not be direct recognition of certificates for high attainments in 
university training courses for public service? A plan of this kind was 
embodied in a bill introduced in the recent session of Congress. The 
proposition implies a simple extension: of the principle often followed 
when graduates of reputable law schools are admitted to the bar without 
the usual examinations, or when the diplomas of standard medical 
schools are made a legal basis for granting licenses to physicians and 
surgeons. A precedent also was recently established by the West Pomt 
authorities when they provided that candidates having proper credentials 
from standard institutions may be exempted from the usual mental 
examinations for entrance as cadets. Probably a score of the State 
' universities, and about half as many privately endowed institutions, 
are now equipped to give adequate instruction in subjects required 
for training for the foreign service. The acceptance of their certificates 
under reasonable regulations would give a great stimulus to ambitious 
young men to take real training for diplomatic and consular careers. 
There would then be no need to choose between the acceptance of men 
of little or no training and the creation of a new government school of 
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diplomacy—the latter suggested by the analogy of our military and 
naval academies. 

The small number of positions and the low salaries of the places which ` 
young men may hope to obtain through training for foreign service 
would, even under favorable circumstances, constitute causes for their 
further discouragement. Entrance to positions as consular assistants 
and to the two lowest consular ranks (the eighth and ninth) may be 
had, under terms of executive orders, by those who, having been des- 
ignated for possible appointments, successfully pass the stated examina- 
tions. But. there are only thirty consular assistants, who begin on 
salaries of $1,000 and may rise to a maximum of $1,800 after four years. 
Then there are only forty-five consuls of the ninth class, in which the 
salary is $2,000, and sixty consuls of the eighth class with salaries of 
$2,500. Appointments as vice consuls, deputy consuls, consular agents, 
and clerks, are made without the requirement of examinations. Never- 
theless, if promotions to higher consular positions were made only as re- 
wards for the most efficient work in the lower ranks, capable and ambi- 
tious young men would find the service attractive. 

‘In the diplomatic field our national administrations have almost 
uniformly appointed ministers and ambassadors for party reasons, with 
scant regard for special training or fitness for diplomacy. President 
Taft, himself a Republican, following a series of Republican predecessors, 
made an unusual number of promotions from subordinate to the highest 
diplomatic positions, appointing fifteen out of the nineteen heads of lega- 
` tions in Latin America on the basis of meritorious service—an example 
not likely to be followed by changing administrations in different cir- 
cumstances, Under favorable construction of executive orders some 
sixty positions as secretary of embassy or secretary of legation, with 
salaries ranging from $1,200 to $3,000, are open upon examination or 
after meritorious service. Clerks are appointed without examinations, - 
but twenty-six student interpreters in Turkey, China, and Japan, may 
be thus selected, and receive salaries starting at $1,000 and possibly 
reaching $1,800. Here also in the diplomatic field an effective tradition 
translated into a practice of filling the higher positions by promotion 
from lower ranks would encourage recruits, ai limits upon the 
number of possible appointments. 
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Thus far this article has discussed the equipment of a professionally 
trained class of public officials for foreign service. But under the political 
‘conditions of our democracy there are special reasons for making ample 
provision for training in this field. Senator Elihu Root has more than 
once stated the issue with cogency, showing that the public opinion 
which so profoundly affects our international relations should be based 
upon an intelligent understanding of international rights and duties. 
In a similar spirit the resolutions of the Conference of Teachers of 
International Law and Related Subjects included these significant 
clauses: 


Resolved, That, as the idea of direct government by the people grows, it 
becomes increasingly essential to the well-being of the world that the 
leaders of opinion in each community be familiar with the rights and 
obligations of states, with respect to one another, as recognized in inter- 
national law. Hence, it has become a patriotic duty, resting upon our 
educational institutions, to give as thorough and as extensive courses as 
possible in this subject. 

Resolved, That it is the conviction of this Conference that the present 
development of higher education in the United States and the place 
which the United States has now assumed in the affairs of the Society 
of Nations justify and demand that the study of the science and historic 
applications of international law take its place on a plane of equality 
with other subjects in the curriculum of colleges and universities and 
that professorships or departments devoted to its study should be 
established in every institution of higher learning. 

Resolved, That this Conference directs that a letter be sent to teachers 
of political science, law, history, political economy and sociology through- 
out the country calling attention to and emphasizing the essential and 
fundamental importance of a knowledge of international law on the 
part of students in those branches, which letter shall state the opinion 
of this Conference that every college of liberal arts, every graduate 
school and every law school, should have or make provision for courses 
in international law and urge that all graduate students working in the 
above en fields be advised to include this subject in their courses 
of study. 

Resolved, That, in recognition of the growing importance of a knowl- 
edge of international law to all persons who plan to devote themselves 
to the administration of justice, and who, through their professional 
occupation, may contribute largely to the formation of public opinion 
and who often will be vested with the. highest offices in the State and 
nation, this Conference earnestly requests all law schools which now offer 
no instruction in international law to add to their curriculum a thorough 
course on that subject. 
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The welfare of the United States as one of the family of nations re- 
quires attention to effective training for the diplomatic and consular 
services. Not alone those who consciously plan to seek careers as consuls 
and diplomatists, but all who may be called in any degree to responsible 
leadership of our democracy will need to include some such training in 
their equipment. The more thorough it may be made, the more widely - 
it may be oittused, the better for-the peace and progress of the world. 

' C. A. DUNIWAY. 


APPENDIX 


The following selections of extracts from a few letters addressed to the 
author of the above paper will be found to contain interesting a aoonons 
and suggestions from the several writers. E 


FROM J USTICE WruamĮm R. Day 


I am in sympathy with the suggestion that a course in our State 
universities with a view to preparing for the consular and diplomatic 
service would be of great service. While the consular service is not as 
yet under strict civil service rules, an executive order which is enforced. . 
in the State Department requires a thorough examination for admission 
to office and promotion is now generally made from those who have 
shown aptitude in the work. This is as it should be, and the progress in 
this direction is not likely to be disturbed by any return to the old plan 
of making consular appointments solely upon the basis of political 
activity. 

Despite the wrong method of selection, the American consular re 
resentatives have usually been efficient, showing the adaptability of the 
Americans to new situations and conditions. Under the present sins 
the service is greatly improved, and, I think, young men may well re- 
gard the consular office as opening a career likely to be permanent where 
efficiency is shown. 

I think the course of special preparation in the State universities 
should at least include the requirements of the State Department, 
doubtless familiar to you, as to the qualifications of all applicants for 
admission to the service. Of course, there is no reason why the State 
universities should not go beyond these requirements, but so much; at 
any rate, they might teach to the great advantage of those seeking to. 
enter the foreign service. 


' From Hon. donk W. Foster 


In the consideration of the establishment of a course of study in the 
_ university curriculum, the question arises whether the limited number 
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of persons who can enter the service will justify the expense a labor 


.of its establishment and of the smaller number of students likely to 


take such a course. At present the only places open to competitive 
examination are the secretaries of embassies and legations and the con- 
suls general and consuls, with a few student interpreters. The posts of 
ambassadors and ministers are now and are likely to be for years to 
come, filled by selection from public life, although we may hope that our 
Presidents may see the wisdom of making promotions of secretaries of 
legation to ministers, as has already been done in some instances. If 
you will examine the list of secretaries, consuls general, and consuls you 
will find the number is small. 

Another deterrent to attendance on such a course is that the snide 
who stands highest or passes the State Department examination is not 
sure of an appointment to the service. Political or personal influence 
too often controls the selection by the President and Secretary of State. 
But there has been some improvement in this respect, and it is hoped 
that public sentiment will control in a greater degree in the future. 

Such a course as you are considering might be useful in other respects 
than in fitting young men for a State Department examination. In my 
intercourse with my countrymen I have been surprised at the ignorance 
among intelligent persons respecting the functions and usefulness of the 
diplomatic and consular services, and the relations and difference be- 
tween the two. The course suggested would furnish our young people 
with a better knowledge of these matters, even though they do not 
contemplate entering the service. 


From Hon. WALTER H. PAGE 


I think that one good school with a course looking towards service 
in our consular and diplomatie work might be useful in the United States, 
but the service is not large enough, I fear, to warrant the establishment 
of many such courses; for the number of vacancies in the service in any 
one year is not large. 

Nor am I thoroughly convinced that any elaborate special courses 
would be justified even in one school, further than I should say a two 
years’ post-graduate course in such subjects as international law and 
usage, and for the consular service in economic geography, in the shipping 
laws and courses of trade. Some knowledge of these subjects would be 
a great help, of course, in encouraging candidates to pass the examina- 
tions of the government and they would be better equipped then for 
such work. 

I should say that the best preparation for the service would be a good 
college course in economics and in as many modern languages as possible 
and then such a special course as I have just indicated, but when you 
consider the practicability of establishing a number of such schools you 
are met at the beginning with the small number of men who could obtain 
positions. 
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From Senator Purmo Root 


The number of persons employed in the diplomatic and consular 
service of the United States is so.small that it would hardly be justifiable 
to propose to educate young men exclusively for that service as one is 
educated for law or medicine or engineering. A separate course, how- 
ever, which contains the elements of the knowledge and training nec- 
essary to be a diplomat or a consul would give a young man a chance for 
appointment to the service and would be of very great value to him even 
if he were not appointed. It would be useful in the many branches of 
business and in the professions which in the United States are coming 
more and more into contact with foreign affairs, and it would be useful 
to every one who is fitted by his natural abilities to be a leader of opinion 
as a citizen regarding the political duties of citizens in their dealing with 
the subjects to which the diplomatic and consular service relates. The 
direction which such a course should take can, I think, be best ascer- 
tained from the rules and the examination papers which have been pre- 
scribed for appointment as consul or diplomatic secretary. The scope 
and character of these examinations have been carefully worked out 
and determined by very competent men familiar with the business that 
` diplomats and consuls have to do, and I know of no better way to deter- 
mine what such a course as you have in mind should be than by making 
the examination papers the basis upon which to proceed. I think the 
establishment of such courses in our State universities would be of very - 
great value upon grounds of general public policy, because, however 
few of the students in them may receive appointment to office, they 
will serve as an introduction to a knowledge of foreign affairs which is 
very much needed on the part-of our educated and thoughtful people. 
One very serious difficulty in the international relations of the present 
day arises from the fact that while modern democracies are taking into 
their own hands more and more directly the powers of government, and 
more and more directly control the conduct of government in foreign 
affairs, a sense of responsibility in foreign affairs has not kept pace with 
the exercise of power. The voters who exercise the power to determine 
upon peace or war, upon limitation or freedom of intercourse, upon 
friendly or unfriendly conduct, thereby assume the responsibility of 
keeping the peace of the world, of maintaining friendly relations, of 
seeing to it that their country does justice, and of promoting the univer- - 
sal good understanding which is necessary to the genera) progress of 
civilization. Our voters and public men generally do not realize that 
responsibility. They do not regulate their own conduct by a feeling 
of responsibility. They do not strive to ascertain and form an intelligent 
judgment upon what may be the consequence of their action and words. 
All over the world we can see foreign offices trying to keep the peace, to 
reach good understanding with other countries, and to be fair toward 
other countries, and at the same time popular outcry trying to break 
the peace, to promote misunderstanding, and to insist upon injustice. 
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It is of great importance that the people of ruling Aeneas shall 
` realize the responsibilities of their power. As a means towards that end 
I think such courses as you have in mind would be of very great value. 


EROM EX-PRESIDENT WILLIAM H. TAFT 


I have no doubt that courses could be framed which would be useful 
for those who are preparing for the consular and diplomatic service, 
and that it would be a good thing to have such courses in a State univer- 
sity. The tenure of office, however, in the diplomatic career is so un- 
certain that I doubt if any university except one near the seat of govern- 
ment at Washington, would be justified in spending much time or money 
in furnishing such a course. 


From Hon. Anprew D. WHITE 


As to your question, the number of persons appointed to the diplo- 
matic service is, of course, not very large. ‘The number appointed to the 
consular service is, naturally, larger and has a tendency to increase. 

As to the first named, the preparation that is given in some foreign 
countries, especially in France at the École Libre des Sciences Politiques, 
is very full,—much more so than anything which any of our universities 
dreams of giving. E. g., this French institution has special courses in the 
preparation of diplomatic documents, and also of précis, or analyses of 
State papers, the draughting of notes, treaties, and the like. All, I 
think, that our universities can do at present to prepare men for the 
diplomatic service would be to give them thorough studies in modern 
history and in modern languages, especially French, which is the most 
practical and really the most important, since it “goes” everywhere,— 
and in the elements of general law, American law and international law. 
I lay great stress on a certain amount of legal study of the sort usual in 
our law colleges,—in the preparation of young men for entering the 
legal profession, and then upon general internationallaw. * * * Of 
course, the more additional study candidates for entrance into the diplo- 
matic profession can give to literature and general history, the better. 

If anything were added to your general courses in law, literature and 
the like, taken by candidates, I should say that a course of lectures on 
the history of treaties, with some exercises in drawing diplomatic papers, 
might be useful. 

I greatly prize a good course of lectures on international law, for ALL 
students who have any taste for law, sociology and the like, and there 
should be a course of Jectures on the development of the history of inter- 
national law, * * 

Candidates for e consular service ought to know something, and 
the more, the better, of ordinary business matters and of the commerce 
of our country, and this could be given them by means of courses of lec- 
tures with supplementary text books. As to their knowledge of inter- 
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national law, they ought to have very Sia the same knowledge as that 
required for the diplomatic service. There is a Manual for the use of - 
our consuls, issued by our State Department, which, I think, will give 
you the best guidance regarding this branch of the service. 

I attach great importance, both in the preparation for the diplomatic 
and for the consular service, to a knowledge of the principles of gen- 
eral, or, as John N: Pomeroy calls it, of “municipal law,” and, indeed, 
if I were in control of the State Department, I should give preference to 
candidates, who, in addition to the general preparation above named, 
had had one or two ye of actual’ en in a law office. 
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EDITORIAL COMMENT 


THE REGULATIONS GOVERNING THE USE OF THE PANAMA CANAL BY 
BELLIGERENTS 


On November 13, 1914, the President of the United States issued a 
proclamation + containing Rules and Regulations Governing the Use of | 
the Panama Canal by Vessels of Belligerents and the Maintenance of 
Neutrality by the United States in the Canal Zone. These rules are of 
much interest from two points of view, as indicating the attitude of the 
United States toward the use of the Canal by belligerents and as a prac- 
tical construction of what the United States Government conceives 
to be its rights and duties with respect to the Canal in a war, to which 
it is not a party, under the Hay-Pauncefote Treaty and the treaty of 


1 The proclamation is printed in full in the SUPPLEMENT, p, 126. 
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1904 with Panama. The rules are intended to maintain both the neu- 
trality of the Canal and that of the United States holding and operating 
it as a government enterprise. It is understood that they are the result 
of the joint efforts of representatives of the Departments of State, Jus- 
tice, War and Navy. The framers, for the most part, have based the 
provisions of the rules upon the Hay-Pauncefote Treaty, which pre- 
scribed the conditions under which the Canal was to be constructed and 
operated; the Convention Respecting the Free Navigation of the Suez 
Maritime Canal of October 29, 1888, and the Rules issued thereunder 
on February 10, 1904, covering the use of that canal by belligerent war- 
ships in the Russo-Japanese War;” and the treaty between the United 
States and Panama of February 26, 1904, by which the United States 
obtained the right to construct the canal. Where it was necessary to 
make rules which could not be obtained from any of the foregoing 
sources, the framers have followed the rules agreed upon by the nations 
in conference at The Hague. The Hague Convention of 1907 Respecting 
the Rights and Duties of Neutral Powers in Naval War (No. 13) is 
liberally drawn upon for guidance. 
Rule 1 defines the meaning of a vessel of war. It may seem super- 
fluous that such a definition should be made, since modern warships 
are so easily distinguished by their build, armament and crew from 
vessels used for peaceful purposes; but the practice of some Powers 
in recent years of converting certain merchant vessels, made adaptable 
in their construction for use as warships, into an auxiliary fleet in time 
of war adds to belligerent naval forces a type of vessels not easily dis- 
tinguished from vessels of the same type which retain their private and 
commercial character. The laying down at the outset of the exact 
characteristics which the Government of the United States regards as 
- appertaining to a vessel of war will obviate the probability of dispute 
over vessels whose character might otherwise be questionable. It is 
believed that this is the first time the term “vessel of war” has received 
such formal and official definition. According to Rule 1, such a vessel 
must be (a) a public armed vessel, (b) commanded by a duly commis- 
sioned officer, (¢) whose name appears on the official list of officers of the 
military fleet, (d) the crew of which is under regular naval discipline,, 
and (e) which is qualified by its armament and personnel to act offensively 
against the enemy’s public or private ships. Requirements (a), (b), (©), 
and (d) conform to and seem to be based upon the articles of the Hague 
? Printed in British and Foreign State Papers, Vol. 102, p. 591. 
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Convention of 1907 Relative to the Conversion of Merchant Ships into 


-Warships, which fix the’conditions.to be complied with in order that such 


merchant ships may have the rights and duties accruing to warships. 
The last requirement, (e), draws a line between ships armed for offensive 
purposes and those armed for defensive purposes. The evident inten- 
tion in making this distinction is to exclude from the application of the 
rules merchant vessels of belligerent nationality which carry armament 
for the sole purpose of defense which the Department of State held, in a 
circular issued on September 19, 1914, would not acquire the character 
of ships of war.’ 

Rule 2 accords the same treatment as that given to belligerent vessels 
of war to every vessel not falling within the definition of Rule 1 which 
is employed in belligerent service as a transport or fleet auxiliary, or 
otherwise to aid in hostilities either on land or sea, whether such vessel 
be belligerent or neutral, armed or unarmed, hospital ships excepted. 
The rule follows Section 8 of the Suez Canal Rules of 1904. 

Rule 3 requires the commanding officer of & warship, before it is per- 
mitted to pass through the Canal, to give a written assurance that the 
rules and regulations covering the use of the Canal will be observed. 
The reason for this rule is obvious. A public ship of a foreign nation is 
regarded either as a part of its territory or as a governmental agency, 
and as such it is not subject to local jurisdiction. The local authorities — 
at Panama would therefore be unable to punish, according to the laws 
of the United States relating to the Canal and the rules and regulations 
issued thereunder, persons aboard such ships who may be guilty of in- 
fractions of the rules. By taking the assurance provided for in Rule 3 
from the commanding officer of such a ship, it is made his duty to see 
to it that the rules and regulations are complied with, and a violation 
committed after such an assurance would be a just cause for complaint 
to his government and demand for reparation and, if the infraction were 
serious and no other remedy seemed adequate, the United States would 
be justified in barring the ship under his command from the further use 
of the Canal. See the first rule of Article 3 of the Hay-Pauncefote 
Treaty and Article 9 of Hague Convention No. 13. 

‘This jurisdictional difference is further illustrated by the same rule 
in its provisions concerning transports, auxiliaries and other vessels 
referred to in Rule 2. Such vessels, it has been observed, may or may 


3? For the criteria by which the offensive or defensive purpose of the armament 
may be determined, see text of the circular printed in the SUPPLEMENT, p. 121. 
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not be public vessels. If the vessel has the character of.a public ship 
by being in command of an officer of the military fleet, the same written. 
assurance is taken from him as that required from. the commanding 
officer of a vessel of war: but, if such an officer is not in command, the 
authorities of the Panama Canal are authorized to take such steps 
as may be requisite to insure the observance of the rules and regula- 

tions. | i 

Rule 4 restricts the revictualing and taking on of stores by war vessels, 
transports, and auxiliaries to what is strictly necessary and requires their 
transit through the Canal with the least possible delay. This rule is 
taken literally from the third rule of Article 3 of the Hay-Pauncefote 
Treaty, which in turn followed Article 4, par. 2, of the Suez Canal Con- 
vention. The rule provides further that prizes shall be subject to the 
same rules as belligerent warships. This provision is also taken literally 
from the Hay-Pauncefote Treaty and the Suez Canal Convention 
(Article 3, Rule 3, and Article 6, respectively). 

Rules 5 and 6 SrOhibit: within the territorial waters of the Canal Zone, 
the receipt of fuel or lubricants by vessels of war, transports and auxil- 
laries, except on the written authorization of the Canal authorities 
specifying the amount of such supplies which may be furnished, and 
provides that, before such authorization is given, the commanding 
officer shall declare in writing the amount of fuel and lubricants already 
onboard his ship. Similar provisions relating to the supply of coal are 
found in Sections 1 and 2 of the Suez Canal Rules of 1904. The American 
rule, it will be noted, includes not only coal, but any article which might 
be used for fuel, and adds lubricants, which are almost as necessary for 
the operation of the complicated and delicate machinery of modern war- 
ships as the means of propulsion. 

Rule 7 recognizes the difference in international law between the fur- 
nishing of supplies to a belligerent by a neutral government, which.is 
prohibited, and by a neutral private individual, which is not- prohibited. 
See Articles 6 and 7 of Hague Convention No. 13. By Section 6 of the 
Panama Canal Act of August 24, 1912, the President is authorized, 
through the government-owned Panama Canal Railroad Company, 
or otherwise, to establish and maintain facilities to provide “coal and 
other materials, labor, repairs, and supplies for vessels of the Govern- 
ment of the United States and, incidentally, for supplying such at reason- 
able prices to passing vessels.” In order to avoid a violation of its neutral- 
ity in the exercise of its functions under this law, Rule 7 declares that 
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belligerent vessels will not be furnished with supplies at the Canal, 
either directly by the Government of the United States or indirectly 
by it through the intervention of a corporation or otherwise. The right 
of private individuals to furnish supplies to belligerents is not impaired, 
but the rule places the limitations upon it required by the laws of neutral- 
ity. After compliance with Rules 5 and 6, private contractors may, 
under Rule 7, supply belligerent vessels with fuel and lubricants in such 
amount as will enable them, with the supplies already on board, to 
reach the nearest accessible port, not an enemy port, at which they can 
obtain the supplies necessary for the continuation of the voyage. -A 
similar rule covering coal is contained in Section 3 of the Suez Canal 
Rules of 1904, except that the reference to an enemy port is omitted, 
for the reason, probably, that an enemy port is not to be considered 
as accessible for the purpose of taking on supplies. Hague Convention 
No. 13 differs from both the Panama Canal Rules and the Suez Canal 
Rules in this respect. It provides in Article 19 that belligerent warships 
may take on sufficient fuel to enable them.to reach the nearest port in 
their own country. 

The fuel and lubricants received in accordance with the foregoing 
stipulations will be deducted from the amounts otherwise allowed in 
United States ports within three months thereafter. In so providing, 
Rule 7 carries out the intention of Article 20 of Hague Convention 
No. 13, which forbids belligerent warships which have received fuel in 
a neutral port from replenishing its supply within the succeeding three 
months in a port of the same Power. 

This rule contains a further provision which has probably been in- 
serted because of the peculiar circumstances existing at the Panama 
Canal. It allows belligerent warships within the territorial waters of the 
Canal Zone to take supplies of fuel and lubricants from vessels under 
belligerent control on the same terms as such supplies may be furnished 
by private contractors. It is not unlikely that this concession to bellig- 
erents is due to the inability of their ships to replenish their fuel and 
lubricants from the principal, or at least the only reliable, supplies of 
such articles at the Canal, namely, those owned by the Government of 

ethe United States. Provisions other than fuel and lubricants may be 
furnished by contractors to belligerent ships only upon permission of the 
Canal authorities and then in such amount as to bring the ship’s supplies 
up to the peace standard. The measure of these provisions is taken from 
Article 19 of Hague Convention No. 18. 
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Rule 8 prohibits belligerents from embarking or disembarking troops, 
munitions of war or warlike materials in the Canal, except in case of 
necessity, due to the accidental hindrance of the transit, of which neces- 
sity the Canal authorities shall be the judge, and the transit shall be 
resumed with all possible dispatch. This is an enactment of the fourth 
rule of Article 3 of the Hay-Pauncefote Treaty, with an interpretation 
which allows the embarkment or disembarkment only when the Canal 
authorities consider that the accidental hindrance of the transit makes 
such action necessary. A provision to the same effect, but dissimilar 
in detail, is found in Article 5 of the Suez Canal Convention, and Sec- 
tion 7 of the rules issued thereunder in 1904. 

The stay of belligerent vessels in the territorial waters of the Canal 
Zone is limited by Rule 9 to twenty-four hours, except in case of distress, 
when they must leave as soon. as possible, and a vessel of war of one 
belligerent may not depart within twenty-four hours from the departure 
of a vessel of an opposing belligerent. This is the fifth rule of Article 3 
of the Hay-Pauncefote Treaty and it conforms to the third paragraph 
of Article 4 of the Suez Canal Convention and Sections 5 and 6 of the 
Suez Canal Rules. It is also in accordance with Hague Convention 
No. 13. A reasonable construction is placed upon the twenty-four hours 
referred to, by not including in them the time necessarily occupied in 
passing through the Canal. 

In order to be sure that the Canal shall be kept free and open on terms 
of entire equality, Rule 10 forbids at any one time, except by special 
arrangement, more than three warships of a belligerent, including those 
of its allies, in either terminal port or its adjacent waters or in transit 
through the Canal, and limits to six the total number of' such vessels 
at any one time in all the territorial waters of the Canal Zone. The 
reason given for the promulgation of the rule seems to indicate that it 
was feared if the use of the Canal was not restricted it might become 
blocked to commercial vessels, at least for a time, through its use by 
belligerent ships. The proclamation states that the rule is issued.in the 
exercise of the exclusive right of the United States to regulate and man- 
age the Canal. This right is granted to it by Article 2 of the Hay- 
Pauncefote Treaty; but the rule is also justified by Article 15 of, 
Hague Convention No. 18, which restricts to three the number of 
belligerent ships which may be simultaneously in a neutral port. 

Rule 11 regulates the departure of vessels of the opposing belligerents 
when they happen to be present simultaneously in the waters of the 
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Canal Zone. Following the Hague Convention No. 13, it provides that 
a period of not less than twenty-four hours must elapse between the 
departure of a vessel of war or vessel falling under Rule 2 of one bellig- 
erent and a similar vessel of its adversary. The order of departure is 
determined by the order of arrival, unless the ship which arrived first 
is so circumstanced that an extension of its stay is permissible. A 
belligerent vessel of war or ship falling under Rule 2 may not depart until 
twenty-four hours have elapsed since the departure of a private vessel 
of his adversary. l 

Rule 12 contains provisions which appear to be intended to discourage 
the hovering of belligerent ships in or near the waters of the Canal Zone 
which might tend unduly to interfere with the use of the Canal by 
other belligerents or by neutral vessels. It provides that a belligerent 
warship or vessel falling under Rule 2 shall, if it returns to Canal waters 
within a week after departure therefrom, lose its privilege of precedence 
in departure over vessels flying a hostile flag which may enter those 
waters after its return and within one week from its previous departure. 
This rule apples whether the belligerent vessel has passed through the 
Canal or not. 

The prohibition contamed in Rule 7 against the furnishing of supplies 
to belligerent vessels at the Canal by the Government of the United 
States is extended by Rule 13 to the use of the repair facilities and docks 
belonging to the United States, except in cases of actual distress. In 
these exceptional cases, the repairs may only be made upon order of the 
Canal authorities, to the degree necessary to render the vessel seaworthy, 
and they must be made with the least possible delay. The maintenance 
at the Canal by the Government of the United States of facilities for the 
repair of ships operates against the establishment of such facilities by 
private enterprise, and vessels in need of assistance will necessarily be 
obliged either to go without repairs or be allowed the use of the govern- 
ment-owned plants. Under these circumstances, the granting of this 
accommodation by the United States Government to the vessels of all 
belligerents on equal terms would seem to be a justifiable relaxation of 
the rule which forbids the supplying of war materials by a neutral 
government to a belligerent Power. In all other respects, the rule con- 
forms literally to the requirements of Article 17 of Hague Convention 
No. 13. 

By Rule 14 the use of radio installation on all vessels of belligerents, 
whether public or private, and on all vessels coming within Rule 2, is 
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restricted to. Canal business. This is designed to prevent the transmis- 
sion of communications from vessels in the Canal Zone to belligerents 
outside of that jurisdiction. It conforms to the inhibition in Article 5 
of Hague Convention No. 13. 
Rule 15 is a new provision. It forbids piiraat air Tanit public 
or private, not only to descend or ascend within the jurisdiction of the 
United States in the Canal Zone, but to pass through the air spaces 
above the lands and waters within that Jurisdiction. The right of the 
United States to forbid the use of its territory for the landing and ascent 
of air craft is clear; but, in view of the unsettled state of the law as to 
the jurisdiction in the air space above national territory, the assumption 
of such jurisdiction by the United States at Panama is interesting and 
important, and may be regarded as a definite indication of the attitude 
of the Federal Government toward. the subject. The prohibition may be 
easily defended as a necessary safeguard to protect the valuable property 
in the Canal from the danger of injury involved in the passage of air 
craft over it, and as a means of preventing belligerents from spying upon 
enemy vessels using the Canal. 

Finally, Rule 16 includes within the Canal Zone, for the purposes of 
the rules, the cities of Panama and Colon and the harbors adjacent 
thereto. The proclamation states that the United States has authority 
to do this under its treaty with Panama of February 26, 1904. The 
specific articles of the treaty granting this authority are not mentioned, 
but it is no doubt included in the right and duty of the United States to 
maintain the neutrality of the Canal and to preserve the independence 
of the Republic of Panama. If such authority were not exercised by 
the United States, the proximity of the cities of Colon and Panama to 
the Canal under a separate jurisdiction would make it difficult, if not 
impossible, for either the United States or the Republic of Panama to 
apply and enforce the ordinary rules of neutrality upon the Isthmus. 
In view of the close association of the interests of the United States and 
Panama, a protocol was signed by the two Governments on October.10, 
1914, to facilitate the maintenance of their neutral obligations. This 
protocol is referred to in the President’s proclamation and is annexed 
to it. It provides ‘That hospitality extended in the waters of the 
Republic of Panama to a belligerent vessel of war or a vessel belligerent 
or neutral, whether armed or not, which is employed by a belligerent 
power as a transport or fleet auxiliary, or in any other way for the 
direct purpose of prosecuting or aiding hostilities, whether by land or 
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sea, shall serve to deprive such vessel of like hospitality in the Panama 
Canal Zone for a period of three months, and vice versa.” 


SECRETARY BRYAN’S PEACE PLAN 


Previous editorials in the Journal have reported the progress made 
from time to time by Secretary of State Bryan in the negotiation of 
treaties for the advancement of peace in the form devised by him, 
namely, by providing for commissions of inquiry to pass upon inter- 
national disputes to which arbitration treaties do not or are not applied 
or upon any other difference which can not be adjusted by diplomatic 
methods. Jor the convenience of our readers, the present editorial will 
give a brief résumé of what has so far been accomplished. 

Up to the present time, 35 nations have accepted the plan in oanade 
namely, Argentina, Austria-Hungary, Belgium, Bolivia, Brazil, Chile, 
China, Costa Rica, Cuba, Denmark, Dominican Republic, Peadar, 
France, Germany, Great Britain, Greece, Guatemala, Haiti, Honduras, 
Italy, the Netherlands, Nicaragua, Norway, Panama, Paraguay, Peru, 
Persia, Portugal, Russia, Salvador, Spain, Sweden, Switzerland, Uru- 
guay, Venezuela. A comparison of this list with the nations invited 
to the Second Hague Peace Conference shows that only 10 have 
failed to accept the plan in substance and among these one first-class 
power only will be found, namely, Japan. It is not likely that Japan 
was omitted from the list of nations which were invited to adhere to 
the plan, and the absence of its name from the list of acceptances is 
no doubt due to the unsettled state of certain well-known questions out- 
standing between the two governments. Among the remammg 9 
nations which have not accepted are found four Balkan States, Bulgaria, 
Montenegro, Roumania, and Servia, which appear to have been too 
much occupied with warlike affairs to give serious consideration to 
other matters. Turkey has also failed to accept, probably for the same 
reason, and Luxembourg and Siam likewise do not appear on the list of 
acceptances. All of the American republics are included in the list of 
acceptances except two, namely, Colombia and Mexico. In the case of 
the latter country, the absence of a government recognized by the 
United States is obviously the reason for the failure of that nation to be 
included in the plan at the present time, and the outstanding dispute be- 
tween Colombia and the United States growing out of the separation of 
Panama is probably the reason for Colombia’s non-appearance on the list. 
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Of the 35 nations which have accepted the plan in principle, 30 have 
already actually signed tresties. Twenty-one of these, with the dates’ 
of signature of the treaties, are listed in the editorial on page 566 of 
the Journal for July, 1914. On August 29th a treaty was signed with 
Paraguay, and we noted in a comment in the last number, page 876, 
the signature on September 15th of treaties with China, France, Great 
Britain and Spain. Since then treaties have been concluded as follows: 
Russia, October 1, 1914; Ecuador, Greece and Sweden, October 13, 1914, 
making 30 treaties in all. This leaves only 5 treaties to be negotiated 
with the countries which have accepted the plan in principle, namely, 
Austria-Hungary, Belgium, Cuba, Germany, Haiti. It will be noted 
that 3 of these are countries engaged in the European war, and treaties 
with them are likely to be postponed until they again turn their attention 
to the pursuits of peace. 

Of the treaties actually signed, all of them have received the advice 
and consent of the Senate to their ratification, excepting those with 
Panama and Santo Domingo. The special relation which the United 
. States has assumed by treaty toward those countries is.no doubt the 
cause of the delay in the action of the Senate. The dates on which the 
Senate’s favorable action was taken upon the treaties are as follows: 


August 13: 
Argentina, Bolivia, Brazil, Chile, Costa Rica, Denmark, 
Guatemala, Honduras, Italy, the Netherlands, Nicaragua, 
Norway, Persia, Portugal, Salvador, Switzerland, Uruguay,. 
Venezuela. l 


August 20: 
Peru. 


September 25: 
France, Great Britain, Spain. 


October 138: 
China, Russia. 


October 20: 
Ecuador, Greece, Sweden. 


October 22: 
Paraguay. 
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Of the foregomg treaties, ratifications have been exchanged of 10, as 


follows: 


Bolivia, January 8, 1915; Costa Rica, November 12, 1914; Denmark, 
January 19, 1915; France, January 22, 1915; Great Britain, Novem- 
ber 10, 1914; Guatemala, October 13, 1914; Norway, October 21, 1914; 
Portugal, October 24, 1914; Spain, December 21, 1914; Sweden, Jan- 
uary 11, 1915. 


THE PURCHASE OF VESSELS OF WAR IN NEUTRAL COUNTRIES BY 
BELLIGERENTS 


The recent attempt of a belligerent engaged in the European war to: 
place contracts with American manufacturers for the construction and 
purchase of submarines and its abandonment at the suggestion of 
President Wilson raise interesting and somewhat technical questions 
involving the neutral obligations of the United States, especially as a 
submarine may be completely constructed, launched and leave the 
jurisdiction of the United States under its own steam, or in tow, or it 
may be carried as cargo in parts or as a whole on board a merchant 
vessel. The remarkable evolution in the types of the engines of modern 
warfare is so recent and rapid that questions concerning them are likely 
to arise at any time for which no authoritative precedent may be found, 
and the present question, if it had not been settled by the voluntary 
action of the manufacturers,’ would have necessitated the application 
of principles rather than an appeal to precedents for its solution. 


1 The official statement which ended the incident, issued by the Secretary of State 
on December 7, 1914, reads: “When information reached the State Department that 
the Fore River Company was planning to build a number of submarines for one of the 
allies, inquiry was made to ascertain the facts. Asa result of the inquiry, Mr. Schwab 
called at the State Department last week with his attorney, and laid before the de- 
partment what his company had planned to do, stating that before undertaking the 
work he had secured the opinion of a number of international lawyers, and was keep- 
ing within the requirements of neutrality as outlined by them. 

“T stated to him that the President, basing his opinion upon information already 


l obtained, regarded the work, as contemplated, a violation of the spirit of neutrality, 


but told him I would lay his statement before the President, and then give him a final 
answer. 

“On Friday I had a conference with the President, and he instructed me to inform 
Mr. Schwab that his statement only confirmed him in the opinion previously formed 
that the submarines should not be built. Within a few minutes after my return from 
the White Eouse, Mr. Schwab called me by long-distance telephone, and told me 
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In 1879 there occurred a case which may be considered somewhat 
of a precedent, in which Mr. Evarts, Secretary of State, held that the 
shipment to one of the belligerents in the war between Chile and Peru 
of a torpedo launch in sections, ready to be set up, or even as a com- 
pleted sea-going vessel, would not be a violation of the neutrality laws of 
the United States.? But a different attitude was assumed by Great 
Britain during the Spanish-American War, when that Government pro- 
hibited the completion of a cruiser and the departure from its jurisdic- 
tion of a nearly completed torpedo boat, which had been purchased by 
the United States about a month before the commencement of hostil- 
ities.* 

Submarines and other war vessels sold in parts or even completed 
and launched or ready for launching may be considered as articles of 
commerce and as such the traffic in them may be claimed to be not 
different from nor subject to stricter prohibitions than traffic in other 
articles of commerce used exclusively for warlike purposes, such as 
explosives, guns, ordnance, airships, etc., the sale of which is not made 
illegal by either municipal or international law, but which are subject 
to seizure as contraband of war outside the territorial jurisdiction by an 
enemy of the purchasing government. “It is fully recognized,” says 
Hall,’ “that a vessel completely armed, and in every respect: fitted the 
moment it receives its crew to act as a man ‘of war, is a proper subject 
of commerce. There is nothing to prevent its neutral possessor from 
selling it, and undertaking to deliver it-to the belligerent either in the 
neutral port or in that of the purchaser, subject to the right of the other 


that he submitted to the President’s views of the subject, and that I could announce 


that his firm would not build submarines for any belligerent country for delivery dur- 


ing the war. This closes the submarine incident.” (Washington Post, Dec. 8, 1914, 
p. 3.) 

2? Moore, International Law Digest, Vol. VII, p. 960. 

2 Thid., Vol. VII, p. 861. The sale to Russia during the Russo-Japanese War by 
_ the North German Lloyd and German Hamburg-American. Steamship Companies 
of a number of merchant vessels adaptable to warlike purposes is not generally criti- 
cized on the ground that Germany allowed the sale by its subjects and delivery to one 
of the belligerents of vessels which were easily converted into warships, but, owing 
to its interest in the vessels, which practically formed a part of her auxiliary navy, 
the objection is made that Germany was a party to the sale, and thereby violated her 
duty as a neutral nation. Hershey, Essentials of International Public Law, sec. 462, 
note 6, and citations there given. This author erroneously states that the vessels 
were sold to Japan. 

t International Law, 6th ed., p. 606. 
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belligerent to seize it as contraband if he meets it on the high seas or 
within his enemy’s waters.” For this reason, the Declaration of London 
‘characterizes as absolute contraband, “war ships, including boats, and. 
their distinctive component parts, of such a nature that they can only 
be used on a vessel of war,” and these articles are likewise included in the 
lists of absolute contraband issued by the belligerents on both sides of 
the present struggle. 

On the other hand, it is a fundament of Ti that a neutral 
government may not allow its territory to be made a military or naval 
base for operations against a state with which it is at peace, and the 
United States Government assumed and for many years maintained a 
position on this question in advance of other nations. It was forced to 
declare its attitude early in its history, when the French minister, the 
notorious citizen Genet, in 1793 persisted in fitting out and arming 
privateers in American ports to cruise against the British. President 
Washington’s Cabinet, which included Thomas Jefferson and Alexander 
Hamilton, on August 3,1793, adopted rules as to the “equipment of 
vessels in the ports of the United States by belligerent Powers,” which 
made unlawful, among other acts, “the original arming and equipping 
of vessels in the ports of the United States by any of the belligerent 
parties for military service, offensive or defensive,” and “equipments 
of vessels in the ports of the United States, which are of a nature solely 
adapted to war.” These rules were embodied in Hamilton’s circular to: 
the collectors of customs in the ports of the United States issued on 
August 4, 1793,° and the Governors of the several States were requested 
to be on their watch against such enterprises and to seize such vessels 
found within their jurisdiction. These Executive orders and subsequent. 
proclamations of neutrality issued by President Washington proved to be 
inadequate to maintain the high standard of neutral conduct adopted 
by Washington and his Cabinet, and he appealed to Congress for legisla- 
tion. His appeal resulted in the passage of the first neutrality law of 
the United States on June 5, 1794. 

Section 3 of this statute prohibited the fitting out and arming within 
the United States of vessels intended to commit hostilities against a 
state with which the United States is at peace. This inhibition has been 
carried through the various revisions and amendments of the neutrality 
laws and now appears, with slight changes of phraseology, as Section 11 

ë Moore, Digest of International Law, Vol. VU, pp. 890-891. 

6 Ibid., p. 889. 
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“of the Penal Code of the United States which went into effect on Jan- 
uary 1, 1910. The section reads as follows: 


Whoever, within the territory or jurisdiction of the United States, fite out and 
arms, or attempts to fit out and arm, or procures to be fitted out and armed, or know- 
ingly is'concerned in the furnishing, fitting out, or arming of any vessel, with intent 
‘that such vessel shall be employed th the service of any foreign prince or state, or of 
-any colony, district, or people, to cruise or commit hostilities against the subjects, 
‘citizens, or property of any foreign prince or state, or of any colony, district, or people, 
_ ‘with whom the United States are at peace, or whoever issues or delivers a commission 
‘within the territory or jurisdiction of the United States for any vessel, to the intent 
that she may be so employed, shall be fined not more than ten thousand dollars and 
imprisoned not more than three years. And every such vessel, her tackle, apparel, 
and furniture, together with all materials, arms, ammunition, and stores which may 
have been procured for the building and equipment thereof, shall be forfeited; one- 
-half to the use of the itformer and the other half to the use of the United States.’ 


‘The statute has been the subject of much judicial interpretation, 
in which the question of intent has been the determining factor. Dana, 
commenting upon. this provision of the law as interpreted by the courts, 
says, in bis notes to Wheaton’s “Elements of International Law” 
(1866): 


An American merchant may build and fully arm a vessel, and supply her with 
stores, and offer her for sale in our own market. If he does any acts, as an agent'or 
servant of a belligerent, or in performance of an arrangement or understanding with 
a belligerent, that she shall be employed in hostilities when sold, he is guilty. He 
may, without violating our law, send out such a vessel, so equipped, under the 
flag and papers of his own country, with no more force of crew than is suitable 
for navigation, with no right to resist search or seizure, and to take the chances 
of capture as contraband merchandise, of blockade, and of a market in a bellig- 
erent port. In such case, the extent and character of the equipments is as im- 
material as in the other class of cases. The intent is all. The act'is open to great 
suspicions and abuse, and the line may often be scarcely traceable; yet the principle 
is clear enough. Is the intent one to prepare an article of contraband mérchandise, 
‘to be sent to the market of a belligerent, subject to the chances of capture and of the 
market? Or, on the other hand, is it to fit out a vessel which shall leave our port to 
cruise, immediately or ultimately, against the commerce of a friendly nation? The 
latter we are bound to prevent. The former the belligerent must prevent. 


‘The cases under the statute have therefore been decided accordingly 
as the evidence showed an intent formed within the limits of the United 
States to employ the vessel in the prohibited service.’ 
7 United States Statutes at Large, Vol. 35, Part 1, p. 1000; R. S. 5283. 
* Page 563, note. | 
. ° The Laurada (1900), 98 Fed. Rep. 983. 
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The legal requirement of strictly construing penal statutes has appar- 
ently in some cases caused the courts on the evidence submitted to place 
‘a narrower construction upon the statute than was mtended by its 
framers and considering its history. The Executive branch in inter- 
preting the Government’s neutral obligations, has not, however, been 
hampered by any such requirement. During the Civil War it demanded 
of Great Britain the full performance of her duty as a neutral, the same 
as the United States had accorded to her three-fourths of a century 
before during her contest with France. The famous Alabama case, 
which was submitted to the arbitration of the Geneva Tribunal under 
the Treaty of Washington of 1871 was a result of this demand. Due 
to the insistence of the United States, the first rule of that treaty stated 
that a neutral government is bound 


to use due diligence\to prevent the fitting out, arming, or equipping, within its juris- 
diction, of any vessel which it has reasonable ground to believe is intended to cruise 
or to carry on war against a Power with which it is at peace; and also to use like 
diligence to prevent the departure from Its Jurisdiction of any vessel intended to 
cruise or carry on war as above, such vessel having been specially adapted in whole or 
in part, within such jurisdiction, to warlike use. !° 


The Alabama was a cruiser constructed in England for the Confederate 
States, and, although the Federal authorities had furnished the British 
Government with evidence of the hostile purpose for which the cruiser 
was intended, she was allowed to escape, but before taking on her equip- 
ment and armament, which were afterward supplied to her outside of 
British territorial waters by other ships from England. The arbitral 
tribunal, by an award dated September 14, 1872, allowed the United 
States the sum of $15,500,000 for the damages done to its commerce by 
the Alabama and sister ships, on the ground that “the British Govern- 
ment failed to use due diligence in the performance of its neutral obliga- 
tions; and especially that it omitted, notwithstanding the warnings and 
official representations made by the diplomatic agents of the United 
States during the construction of the said No. 290 [the Alabama], to 
take in due time any effective measures of prevention, and that those 
orders which it did give at last, for the detention of the vessel, were issued 
so late that their execution was not practicable.” 


10 Moore, International Arbitrations, Vol. I, p. 550. 

1 Ibid., p. 655. The words ‘‘due diligence” were defined by the Tribunal as 
being the amount of diligence which “ought to be exercised by neutral govern- 
ments in exact proportion to the risks to which either of the belligerents may 


- 
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As to the effect of the first rule of the Treaty of Washington upon the 
doctrine of intent applied by the United States courts in interpreting 
the neutrality act, Dr. Freeman Snow,” a leading authority, says: © 


In considering this question, it should be remembered that, by the introduction of - 
steam as the motive power of ships, and of iron and steel as the material of their con- 
struction, the conditions of maritime warfare have been very radically changed. 
What might have been a reasonable rule as applied in the time of sailing ships might 
now, in the age of swift ironclads, be intolerably oppressive. In the cases of the 
Santissima Trinidad, U. S. v. Quincy, and the Meteor, the courts were dealing with 
small sailing vessels, which had been converted into privateers, the possession of 
which by one or the other belligerent made very little difference in the general result 
of the struggle; whereas, the possession of an ironclad ship might very well turn the 
scale one way or the other, as indeed it did in the war between Chile and Peru, in 
1880-1881. This great power of inflicting injury upon one of the belligerents, it is 
‘fair to say, ought not to be permitted to neutral citizens; and the neutral nation is 
alone in a position to restrain them. 

In view of these facts, it is believed that the doctrine set up by the United States 
Neutrality Act and by the Federal Courts, that the “intent” of the owner or ship- 
builder is the criterion by which his guilt or innocence is to be judged, is wholly in- 
adequate; it would not for a moment stand the test of the rule of “due ie a as 
applied by the Geneva Tribunal. 


The rules of the Treaty of Washington were not generally accepted as . 
a statement of existing law between states, but it was admitted that 
they showed evidence of a usage which might eventually ripen into law, 
which would prohibit the construction and fitting out of vessels of war 
in neutral countries, and the growth of such a usage was approved by 
leading writers. Thus Hall, in the 4th Edition of bis work, says: 


' That the usage which is in course of growth extends the duties of a neutral state 
_into new ground is plain; but it does not follow that the extension is either unhealthy 
or unnecessary. Though an armed ship does not differ in its nature from other ar- 
ticles merely contraband of war, it does differ from all in the degree in which it ap- 
proaches to a completed means of attacking an enemy. The addition of a few trained 
men to its equipage, and of as much ammunition as can be carried in a amall coasting 
vessel, adapts it for immediate use as part of an organized whole of which it is the 
most important element. The same cannot be said of any other article of contraband. 
It is neither to be expected nor wished that belligerent nations should be patient of 


be exposed, from a failure to fulfil the obligations of neutrality on their part.” 
Ibid., p. 654. l 
12 Snow, Cases, note on pp. 487—438. Cf. Scott, ‘Cases, 720. 
13 For a collection of views of leading publicists on the rules, see Moore, a a 
tions, Vol. I, pp. 670-878. 
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the injury which would be inflicted upon them by the supply of armed vessels to 
their enemies as mere contraband of war. 


Since Hall wrote, the first rule of the Treaty of Washington has been 
incorporated almost literally in the Hague Convention of 1907 Concern- 
ing the Rights and Duties of Neutral Powers in Naval War, the only 
notable modification being the substitution for “due diligence” of the 
phrase ‘‘to employ the means at its disposal.” Article 8 of that conven- 
tion reads: 


A neutral government is bound to employ the means at its disposal to prevent the 
fitting out or arming of any vessel within its Jurisdiction which it has reason to believe 
is intended to cruise, or engage in hostile operations, against a power with which 
that government is at peace. It is also bound to display the same vigilance to-prevent 
the departure from its jurisdiction of any vessel intended to cruise, or engage in hostile 
operations, which had been adapted entirely or partly within the said jurisdiction 
for use in war.}5 


This convention has been adhered to by the United States and has been 
signed and ratified by all the great Powers, except Great Britain and 
Italy, which have signed but not ratified it. 

It will be observed that the question of intent as modified in the first 
rule of the Treaty of Washington has been carried into the Hague Con- 
vention, but the determination of this question, which is a matter of 
evidence, would not seem to be nearly so difficult now as it formerly was. 
“ Under the new rule it is no longer a question of the intent of the person 
arming and equipping the vessel, but of the intent of those for whom the 
vessel is being so armed and equipped. In other words, the probable 
destination or use of the vessel is made the test as to whether it should 
be permitted to leave port, irrespective of the intent of the ship-builder 
or temporary owner. The old distinction between the animus vendendi 
and the animus belligerand: is thus done away with.” The radical 
and distinctive changes which have been made in the character and 
construction of warships in recent years should make the securing of 
evidence of intent a simple matter compared to what it was when the 
statute was drawn. At that time vessels of war were not easily dis- 
tinguishable from merchant vessels, except for their armament, which 
might even be portable, and mere evidence of construction and build 
offered little indication as to the purpose for which the vessel was to be 

4 Page 639. 


4 Scott, The Hague Peace Conferences of 1899 and 1907, Vol. 2, p. 511. 
16 Fenwick, ‘(he Neutrality Laws of the United States, p. 119. 
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used. Now, however, warships constitute a distinct type and their 
build is easily distinguishable from vessels intended for commerce. In. 
view of the changed conditions, Hall thinks that the doctrine should be 
founded upon the character of the vessel itself and not upon the question 
of intent. “Experts are perfectly able,” he says, “to distinguish vessels 
built primarily for warlike use; there would therefore be little practical 
difficulty in preventing their exit from. neutral ports, and there is no 
reason for relieving a neutral government from a duty which it can 
easily perform.” " 

Furthermore, owing to their enormous cost, it is hardly probable that 
a private individual or firm would undertake bona fide, upon his or its 
initiative, to construct a war vessel of any design and take the chance 
of selling it in the market, and thus bring the transaction within legit- 
imate dealing in contraband. The business of building modern war- 
ships seems to be confined to the construction of ships under government 
contract and often as the result of competitive bidding. Such a contract 
from a belligerent country would seem to be conclusive evidence of an 
intent to construct the ship for hostile purposes. Oppenheim ë thus 
states the proposition: 


If a subject of a neutral builds armed ships to order of a belligerent, he prepares 
the means of naval operations, since the ships on sailing outside the territorial waters 
of the neutral and taking in a crew and ammunition can at once commit hostilities. 
Thus, through carrying out the order of the belligerent, the neutral territory con- 
cerned has been made the base of naval operations. And as the duty of impartiality 
includes the obligation of the neutral to prevent either belligerent from making neutral 
territory the base of military or naval operations, a neutral violates his neutrality by 
not preventing his subjects from carrying out an order of a belligerent for the building 
and fitting out of men-of-war. 


The application of the foregoing remarks to submarines supplied under 
the circumstances referred to in the beginning of this comment remains 


-to be considered. It will be observed that the American Neutrality Act, 


the rule of the Treaty of Washington, and the Hague Convention apply 
to vessels. It will also be noticed that the terms “vessel” and “ship” are 
used interchangeably.” There does not seem to be any room for doubt 


17 International Law, 4th ed., p. 640. 

8 International Law, 2d ed., Vol. 2, p. 405. 

19 See quotations from international law writers in this comment, the Declaration 
of London, and the official lists of contraband issued by the Governments. See also 
Swan v. United States, 19 Court of Claims, 51, 62, holding that within the meaning 
of the Prize Act of 1864 the terms “vessel” and “ship” are synonymous. 
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that a submarine completed and launched is a vessel within the meaning 
of the statute and conventions. In the official definition of the words 
used in the laws of the United States, it is provided that “the word 
‘vessel’ includes every description of water craft or other artificial con- 
trivance used, or capable of being used, as a means of transportation on 
water” (R. 5., Sec. 3), and Section 30 of the British Foreign Enlistment 
Act of 1870, which corresponds to the Neutrality Act of the United 
States, contains the following definition: ‘‘Ship’ shall include any de- 
scription of boat, vessel, floating battery, or floating craft; also any de- 
scription of boat, vessel, or other craft, or battery, made to move either 
on the surface of or under water, or sometimes on the surface of and 
sometimes under water.” ® In the case of United States v. Steever,”! 
it was held that a torpedo steam launch attached to a division of a naval 
squadron is a ship. 

In the statutory and judicial definitions of the term “vessel” or 
“ship,” the means of propulsion are considered immaterial, so that it 
would make no difference if the submarine leaves American jurisdiction 
under its own power or in tow. 

It seems unnecessary to discuss the peculiar efficiency of submarines 
as engines of war. All of these vessels of a design which may be prac- 
ticably operated are used solely as vessels of war, and their effectiveness 
for such use has been strikingly demonstrated within the last few months 
in the North Sea and adjacent waters. 

Precedent and authority are lacking for determining whether a sub- 
marine or other small sea-going craft would be regarded as a vessel if 
it were carried in completed form as-’cargo on board a merchant ship. 
The Supreme Court of the United States has decided in the case of 
Tucker v. Alexandroff ?? that a ship does not become such in a legal sense 
until itis launched. “A ship is born when she is launched,” said the 
court, “and lives so long as her identity is preserved. Prior to her launch- 
ing she is a mere congeries of wood and iron—an ordinary piece of per- 
sonal property—as distinctly a land structure as a house, and subject 
only to mechanics’ liens created by state law and enforcible in the state 
courts. In the baptism of launching she receives her name, and from 
the moment her keel touches the water she is transformed, and becomes a 
subject of admiralty jurisdiction.” It isnot believed, however, that this 


* British and Foreign State Papets, Vol. 60, 278, 289. 
1113 U.S. 747. 
22333 U. S. 424, at 438. 


186 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


decision could be appealed in order to justify an attempt to evade the 
neutral obligations of the United States by taking from its stocks a com- 
pleted submarine, fit to take the water, and merely placing it upon an- 
other vessel instead of launching her within American jurisdiction in the 
element which it is ultimately intended to navigate. A complete and © 
flagrant evasion’ of the statute might be accomplished in this way by 
launching the submarine beyond the three-mile limit from the deck of 
the merchant vessel upon which it is carried as cargo. The comprehen- 
sive definition of a vessel in the Revised Statutes of the United States, 
above. quoted, which includes water craft not only used, but capable of 
being used, as a means of transportation on water, would seem to include 
for the purpose of the neutrality laws a vessel fit to take the water, al- 
though not actually launched. The British definition of a ship, also 
above quoted, which includes any craft made to move on or under water 
or both, would also seem to cover such a case. | 

Finally, as to the supplying of ‘submarines in parts. Unlike the 
British Foreign Enlistment Act, which makes illegal the building,” 
agreement to build, equipment, or dispatching of a ship intended for 
use, or which there is reasonable ground to believe will be used in the 
prohibited service, the American neutrality statute, the rule of the 
Treaty of Washington, and the Hague Convention appear to apply only 
to the fitting out and arming of a vessel, and it is not seen how parts of 
a vessel can by any interpretation be regarded as a ship or vessel upon 
which the statute or conventions may operate. Thus, in a case arising 
in Oregon in 1884, the court, in construing a State law which required 
the transfer of a vessel to be in writing, defined a vessel as any structure 
made to float on the water, for the purpose of commerce or war, and 
held that the term did not apply to an incomplete portion thereof re- 
quiring the construction of other parts; °t and in a criminal case in 
Massachusetts * it was held that a boat in an unfinished state and wholly 
unfit for the carriage of men or goods on water is not a vessel. As has 
been pointed out, the reason underlying the development of the special 
rule with respect to armed ships, which abridges the common law priv- 
ileges of neutrals to engage in contraband, is that an armed vessel is a 
completed means of attacking an enemy or preying upon his poner’, 


23 This word is interpreted by the statute (Sec, 30) to include any act towards or 
incidental to the construction of a ship. 

24 Yarnberg v. Watson (1884), 4 Pac. 2968. i 

25 Commonwealth v. Francis, Thach. Crim. Cas, 240. X 
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and the issuance of such an effective unit of naval warfare from neutral 
ports lays the neutral government open to the charge of allowing its 
territory to be made a base of naval operations. This reason obviously 
does not exist in the case of parts of a war vessel, which are incapable 
of use in hostile operations until assembled and given the character of 
a vessel. The award in the Alabama case and the decisions in United 
States v. Quincy (6 Peters, 445), which held that it is not necessary that 
the vessel should be armed or in condition to commit hostilities on leaving 
the United States to constitute a violation of the statute; the City of 
Mexico (28 Fed. Rep. 148), that it is not necessary that the vessel shall 
have been armed or manned before leaving the United States if the 
intention existed to arm and man her afterward; United States v. Lau- 
rada (85 Fed. Rep. 760), that it is not necessary that the furnishing, 
fitting out or arming should be completed within the limits of the United 
States; and the statement of Secretary Evarts in 1878 that a vessel con- 
structed in a United States port for a hostile attack on a friendly sovereign 
will be arrested under our neutrality laws, even though she is not yet 
complete and the intention is to send her to a foreign port for comple- 
tion,” all refer to the departure of a vessel, and, in view of what has been 
above stated as to the legal interpretation of that term, they would not 
seem to cover a vessel shipped in parts and incapable when leaving the 
United States of taking the sea, although the parts may be so constructed 
as to show that they are eventually intended for warlike purposes and 
notwithstanding any intention on the part of the builder that they 
should be assembled within another cs and made susceptible 
of hostile use. 


25 s Moore, Digest, Vol. VIL 1 pp. 896, 897, 905. See to the same effect the following 
statement of Dana in his notes to Wheaton’s Elements of International Law (8th ed., 
1866, p. 563): “No cases have arisen as to the combination of materials which, sep- 
arated, cannot do acts of hostility, but, united, constitute a hostile instrumentality; 
for the intent covers all cases, and furnishes the test. It must be immaterial where the 
combination is to take place, whether here or elsewhere, if the acts done in our terri- 
tory——-whether acts of building, fitting, arming, or of procuring materials for these 
acts—be done as part of a plan by which a vessel is to be sent out with intent that 
she shall be employed to cruise,” 
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THE STATUS OF ARMED MERCHANT VESSELS 


A circular issued by the Department of State on September 19, 1914,! 
relates to the status of armed merchant vessels. The visit to the ports 
of the United States since the outbreak of the European war of armed. 
vessels ordinarily engaged in peaceful pursuits has made it necessary 
that their exact status either as vessels of war or of commerce be deter- 
mined, in order that the United States authorities may know exactly 
what their duties are with respect to the treatment to be accorded to 
such vessels. If they are to be regarded as merchant vessels, the usual 
privileges of such vessels in a friendly port will be accorded to them, 
and they will be entitled in addition to protection from hostile war 
craft in the same port by detaining the latter until twenty-four hours 
after the departure of the former. If, on the other hand, such vessels 
be regarded as ships of war, they will be restricted in their stay in the 
port, in the use which they may make of neutral waters, in the extent 
of the repairs which they may make here, and in the amount and char- 
acter of the-supplies which they will be allowed to take on board. The 
number of such vessels which might be present in one port at the same 
time would also be limited and their right to the subsequent use of Amer- 
ican ports would be considerably curtailed. Again, if the modification 
of the character of such a vessel from that of a ship of commerce to an 
armed ship takes place within United States jurisdiction or acts are done 
within that jurisdiction, such as fitting it out for warlike purposes or the 
taking on of armament or munitions of war, with the intention of con- 
verting it into an armed vessel after it gets beyond American jurisdic- 
tion, the United States, by failing to prevent the departure of such a 
vessel, might lay itself open to the charge of allowing the fitting out and 
arming of vessels within its jurisdiction which it has reason to believe 
are intended to cruise or engage in hostile operations against a Power 
with which it is at peace, with a resultant claim for damages.’ 

Many of the large merchant vessels of modern construction are built 
so as to be easily adapted to warlike purposes, and arrangements be- 
tween the owners of such vessels and their governments make them to all ° 
intents and purposes auxiliaries to the fighting fleet upon the outbreak 


1 Printed in SUPPLEMENT, p. 121. 
1 For a full discuasion of this phase of the law of neutrality, see preceding editorial 
on the purchase of vessels of war in neutral countries by belligerents, p. 177. 
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of war. The‘status of such vessels under the rules of international law 
remains still to be settled and, in the meantime, their presence in neutral 
ports may raise difficult and intricate questions for the neutral govern- 
ments to decide.* It is worth while to note in this connection that the 
Hague Convention of 1907 extending certain privileges to merchant 
vessels belonging to a belligerent which are found in an enemy port or 
‘encountered upon the high seas upon the outbreak of war expressly 
excludes from its benefits ships whose build shows that they are intended 
for conversion into warships. 

The Department’s circular recognizes a distinction between an arma- 
ment for defensive purposes and an armament for offensive operations, 
and it holds that a merchant vessel may carry an armament and am- 
munition for the sole purpose of defense without acquiring the character 
of a ship of war. The presence of such armament and ammunition, 
however, raises a presumption that they are for offensive purposes and 
puts upon the owners or agents the burden to prove that the armament 
is intended solely for defense. Each case is to be decided independently 
at an official investigation, which must show conclusively that the arma- 
ment is not intended for and wil not be used in offensive operations. 

The Department indicates that the proof to overcome the presumption 
should include evidence as to the number and caliber of the guns carried 
and their location on the vessel, the number of small guns and the quan- 
tity of ammunition on board. Information is also required concerning 
the crew which mans the vessel and the officers in charge, the trade in 
which it intends to engage, the quantity of fuel and supplies shipped, 
the character of the cargo and passenger list, none of which should be 
unusual, and the speed of the ship. Upon the arrival of an armed mer- 
chant vessel at a port of the United States, the authorities are required 
immediately to investigate and report to Washington on the foregoing 
points, and the clearance of the vessel will not be granted unless and 
until the authorities there determine that the evidence submitted is 
sufficient to remove the presumption that the vessel is intended for 
offensive operations. 

A final section of the circular states that the conversion of a merchant 
vessel into a warship is a question of fact to be established by evidence 
of intention to use the vessel as a ship of war. 


? For a discussion of this question, see International Law Situations, 1912, Naval 
War College, pp. 159-195. 
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MERCHANT VESSELS SUSPECTED OF CARRYING SUPPLIES TO BELLIGERENT 
VESSELS i 


Another important circular issued by the Department of State on 
September 19, 1914,! covers the subject of merchant vessels suspected 
of carrying supplies to belligerent vessels. The circular defines what is 
a base of naval operations on neutral territory, the essential idea of 
which it states, in addition to the furnishing of supplies directly to a 
belligerent warship in port, is the repeated departure from such territory 
by a belligerent naval tender or merchant vessel employed in belligerent 
service laden with fuel or other naval supplies. A presumption that such 
a base exists arises when belligerent warships are furnished with supplies 
either directly or by means of naval tenders or merchant vessels more 
than once within three months. Common rumor or. suspicion, un- 
supported by evidence, that a merchant vessel, not heretofore known 
to have engaged in supplying a belligerent warship, intends to deliver 
its cargo to such a ship on the high seas, imposes no duty on a neutral 
government to detain such vessel even for investigation. If the rumor 
- or suspicion be supported by evidence, the vessel should be detained for 
investigation, when a belligerent warship is known or strongly presumed 
to be off the port at which the merchant vessel is taking on supplies, when 
. the vessel and the warship are of the same nationality, when a vessel 
which has shipped a cargo of naval supplies to a neutral port and failed 
to have them on board upon arrival there seeks to take on board a 
similar cargo, when coal or other supplies are purchased by an agent of 
a belligerent government and shipped on a merchant vessel to a neighbor- 
ing neutral port, or when a merchant vessel with a cargo of fuel or other 
supplies clears for a neighboring neutral port and takes on board an 
agent of the belligerent. 

Conversely, the circular states that it is not sufficient ground to 
warrant detention if in an isolated case, where neither the vessel nor 
the warship has within three months taken on board naval supplies, a 
merchant vessel laden with such supplies seeks clearance under strong 
suspicion that it intends to carry them to a belligerent warship. Like, 
wise, a merchant vessel which ships naval supplies from an American 
port to another neutral port and actually lands them there should not 
be detained if it attempts to make a second voyage of the same kind, 


1 Printed in SUPPLEMENT, p. 122, 
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and this even although it is notorious that the neutral port to which the 
shipments are being made is used as a base of naval operations by a 
belligerent. In such a case, the unneutral act is done within the jurisdic- 
tion of the other neutral state, which it and not the Government of the 
United States is bound to prevent. Furthermore, the circular states 
that a neutral government is not bound to limit shipments of supplies 
made directly to a naval base established in territory under the control 
of a belligerent or to detain vessels engaged in such trade. 

The circular concludes that the foregoing propositions do not apply 
to the furnishing of munitions of war included in absolute contraband, 
which in no event may be supplied to belligerent warships, either directly 
in neutral waters or indirectly by means of tenders or merchant vessels. 


SOME TECHNICAL POINTS REGARDING THE HAGUE CONVENTIONS 


In more than one of the discussions which have recently appeared 
upon the obligations of the belligerent Powers under the Hague conven- 
tions some confusion seems to exist as to the modus operandi which the 
Conferences have prescribed in order to make the conventions adopted 
by them binding upon the governments. A reason for this confusion 
no doubt lies in the common unfamiliarity with matters relating to the 
Hague Conferences, due to a general lack of interest in them in ordinary 
times, and probably also to an insufficiency in dealing with this subject 
-of the available treatises on the Hague Conferences. A less excusable 
reason, however, is obviously evident, namely, the failure carefully to 
read and note the final articles contained in all of the conventions, which 
set out in detail the steps necessary to be taken by the governments 
before the conventions become legally in effect. 

The principal error arises from the failure to note the distinction be- 
tween the signature of a treaty and its ratification. Such a misunder- 
standing on the part of Americans seems somewhat surprising, in view 
of the emphasis laid upon this distinction in the constitutional practice 
of the United States, which requires that treaties may not be ratified 
except by and with the advice and consent of the Senate. The require- 
ment of the ratification of treaties is not peculiar to the practice of the 
United States, however, although the branch of the government which 
is vested with the ratifying power may be different according to the 
form of the government. “ Ratification is now a universally recognized 
customary rule of international law,” says Oppenheim, “even if it is 
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E not expressly stipulated.” The reasons for the custom are given dk the 
same writer as follows: 


- . The reason is that statea want to have an opportunity of re-examining not the 
single stipulations, but the whole effect of the treaty upon their interests. These in- 
terests may be of various kinds. They may undergo a change immediately after the 


signing of the treaty by the representatives. They may appear to public opinion in’. ` 


a different light from that in which they appear to the governments, so that the latter 
want to reconsider the matter. Another reason is that treaties on many important 
matters are, according to the constitutional law of most states, not valid without 
some kind of consent of parliaments. Governments must therefore have an oppor- 
tunity of withdrawing fem a treaty in case. parliaments refuse their recognition. 

These two reasons have made, and still mann the institution of ratification a neces- 
sity for international law.) 


In conformity with the regular practice in the negotiation of .treaties, 
the Hague conventions are signed by the plenipotentiaries ad referendum, 
with an express stipulation that they shall be ratified and the ratifica- 

-tions deposited at The Hague. In the absence of ratification, a Hague 
convention is of no more effect than a treaty negotiated by an American 
diplomatic officer which has not been duly ratified by his government. 

While the signature of the plenipotentiary in both cases is appended 
under instructions of the foreign office, the approval of the ratifying 
branch of the government is necessary legally to obligate the govern- 
ment. To withhold ratification no doubt embarrasses the foreign office, 
but it nevertheless prevents the convention from taking effect, so far 
as the withholding government is concerned. - 

Furthermore, the time when the convention goes into force is com- 
monly regulated by the date of ratification. As an example of this 
provision in the Hague conventions, Article 7 of the Convention of. 1907 
respecting the laws and customs of war on land, is quoted: 


. The present convention shall come into force, in the case of the Powers which were 
a party to the first deposit of ratifications sixty days after the date of the procés- 
‘verbal of this deposit, and, in case of the Powers which ratify subsequently or which 
adhere, sixty days after the notification of their ratification or of their adhesion has 
been received by the Netherland Government. 


Some explanation of the terms used in this article will be appreciated 
possibly by those who are not familiar with the procedure of the Hague 
Conferences. The French compound word “proces-verbal” is a technical 


1 Oppenheim, International Law, 2d ed., Vol. 1, Seo, 511, 
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term applied to a written minute, and in the above article means the | 
written minute of the act of deposit. The “first deposit of ratifications”’ 
is also referred to in Article 5 as follows: ‘The first deposit of ratifica- 
tions shall be recorded in a procès-verbal signed by the representatives 
of the Powers which take part therein and by the Netherland Minister 
for Foreign Affairs.” The term is applied to the collective deposit of 
ratifications made by the Powers which have signified their intention of 
ratifying the convention within what might be called a reasonable time 
after it has been signed. This information is obtained through the 
diplomatic channel by the Netherland Government. The procedure 
seems to be merely a device for ascertaining before any ratifications are 
deposited if a sufficient number of Powers will ratify to make it worth 
while to attempt to put the convention into effect. ' 

The ratifications subsequent to the first deposit are also referred to in 
Article 5 as follows: “The subsequent deposits of ratifications shall be 
made by means of a written notification, addressed to the Netherland 
Government and accompanied by the instrument of ratification.” 
This needs no extended explanation. It merely refers to individual 
deposits of ratifications made subsequent to the collective deposit. 

By the phrase “ Powers which adhere to the convention” is meant 
those Powers which, not having signed the convention originally, later 
express the desire to become parties to it. Their intention to take this 
action is probably not communicated until after the approval of the 
ratifying branch of their governments has been obtained, so that adhe- 
sion has the effect of both signature and ratification. 

Another point which is deserving of more consideration than has some~ 
times been given to it is the interpretation of the clause found in some 
of the conventions, that their provisions shall not apply except between 
contracting Powers, and then only if all the belligerents are parties.. 
The provision on its face seems simple enough, but it should be borne in 
mind that the conventions of 1907 respecting the laws and customs of 
war on land and for the adaptation to naval war of the principles of the 
Geneva Convention, Articles 2 and 18 of which respectively contain. 
this provision, are revisions of similar conventions adopted in 1899.. 
Both conventions contain additional articles stating that the 1907 con-- 
ventions, when duly ratified, shall replace, as between the contracting. 
Powers, the conventions of 1899, but that the latter conventions re- 
main in force as between the Powers which ratify them but which do not. 
ratify the former. It seems to have been the intention of the Conference 
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of 1907 to limit the substitution of its conventions for the 1899 conven- 
tions to those Powers which accept the 1907 conventions, and to leave 
the 1899 conventions in force for those Powers which do not feel justified 
in ratifying the revision of 1907. There would therefore seem to be no: 
doubt as to the applicability of the conventions in a war in which all the 
belligerents are parties to the 1907 conventions, or in which none are 
parties to the 1907 conventions but all are parties to the 1899 conven- 
tions; but, query, which, if either, of the conventions apply in’a war 
‘where some of the belligerents are parties to the 1907 conventions and 
some to the 1899 conventions? An international court to which this 
question may be referred does not exist, and it will be necessary to await 
the practical construction put upon the above provisions before it is - 
decided. The reporter of the convention of 1907 for the adaptation to 
naval war of the principles of the Geneva Convention, Mr. Louis Re- 
nault, the eminent and authoritative jurisconsult of the French Ministry 
for Foreign Affairs, seems to entertain no doubt on this point, in case 
the parties to the conventions of 1907 were originally parties to the con- 
ventions of 1899, for, in commenting in his report to the Conference ` 
upon these provisions in that convention, he says: “Where two Powers 
are parties to the convention of 1899 and only one of them a party to 
the new convention, the convention of 1899 will necessarily continue 
to govern their relations.” ! 

A number of tables, for use in aniio the applicability of these 
conventions, have been issued from time to time from different sources, 
giving information as to signatures, ‘ratifications and adhesions. The 
use of these tables appears to have given rise to another source of con- 
fusion. While they were no doubt correct at the time of their publica- 
tion, attention is called to the fact that no time limit is set in the-con- 
ventions for their ratification, it being stipulated merely that they shall 
be ratified “as soon as possible.” It is possible, and no doubt probable, 
that subsequent to the appearance of these tables additional ratifica~ 
tions or adhesions have taken place. . For example, a table giving ratifica- 
tions up to the year 1912 could not include ratifications deposited in the 
years 1913 and 1914. The Netherland Government is made the official . 
depository of the instruments of ratification and adhesion and certified 

- copies of them are sent through diplomatic channels to the governments - 
which took part in the Conferences. For complete and exact informa- ’ 
‘tion at any given date concerning all of the conventions, absolute reliance 

1 Deuxième conférence internationale de la paix, Actes et documents, Vol. I, p. 77.. 
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may not be placed upon any printed table issued prior to that date, but 
the Department of State should be consulted. - | 

A word should also be said as to the reservations to the conventions. 
A Power may make a reservation either when signing a convention or at 
the time of ratifying it. A reservation may be made to an article or to 
several articles, in which case the nation making the reservation gives 
notice that it does not accept these articles and they are thereupon not 
binding upon it. A reservation may also be made not to the article 
itself, but to the meaning to be placed upon the article. If such a reserva- 
tion is made at the time of ratification, its text is usually embodied in 
the instrument of ratification. If, however, the reservation is made 
only at the time of signature the meaning which the reserving nation 
accepts is stated in the Conference and may be obtained only by reading 
the minutes of the session in which the reservation was made. These 
minutes have never been printed in English and, so far as known, have 
appeared only in the official report in French published by the Dutch 
Government. It is understood that the Division of International Law 
of the Carnegie Endowment for International Peace has had the por- 
tions of these minutes containing the reservations translated and will 
issue them in English in pamphlet form within a short time. 


THE TRANSFER OF WAR VESSELS FROM BELLIGERENTS TO NEUTRALS 


At the outbreak of the present war the warships Goeben and Breslau 
formed an integral part of the German navy. As such they engaged in . 
battle and to avoid capture they appear to have taken refuge in Turkish 
waters, where early in August, they were reported to have been sold to 
the Turkish Government. Their officers and crews appear to have been. 
retained, although the names of the vessels were changed to Sultan 
Yawuz Selim and Midellu, and they are reported to have taken part in an 
attack on Odessa, a Russian port, although Russia and Turkey were at 
the time at peace. In view of the sale of these vessels to a neutral, it 
seems advisable briefly to consider the validity of the transfer from the 

standpoint of law. . 
"On August Ist war was declared between Germany and Russia. On 
the 3rd of August Germany and France were officially at war, as were 
Great Britain and Germany on the 4th. At the date of the transfer of 
the Goeben and the Breslaw to a neutral Power—for Turkey was then 
neutral in law if not in fact—the vessels were exposed to capture by 
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British and French cruisers. The effect of the sale was to deprive France 
and Great Britain of their right to capture the two vessels in question, 
if they were able to do so. The question is whether a neutral by its 
action can legally deprive belligerents, without their consent, of the 
right of capturing the vessels which the belligerents undoubtedly possess 
‘under the law of nations. There is very little precedent on the question, 
but such as it is, it is against the right of the neutral. There are three 
-cases which are believed to be in point: the Minerva (6 C. Robinson, 396); 
United States v. The Etta (4 American Law Reg. N. S. 38, 25 Fed. Cases, 
No. 15,060); the Georgia (7 Wallace, 32). | 

The case of the Minerva was decided in 1807 by Lord: Stowell, then 
Sir William Scott. Briefly stated, during war between Holland and 
‘Great Britain, a Dutch vessel, the Minerva, lying in the port of Bergen, 
was sold to the neutral Prince of Kniphausen in 1807, placed under 
Kniphausen colors, and appears to have been captured on a voyage from 
Bergen to the River Jade, the port of Kniphausen. The Minerva appears 
to have -been chased into North Bergen by a British cruiser. Lord 
Stowell condemned the vessel, and in the course of his opinion stated 
that the recognition of the sale under such circumstances would, with- 
out their consent, withdraw from belligerents the right of capture. He 
said: | 

Some communication, at least, we might suppose would be made to the belligerent 
government, accompanied with a disclosure of every circumstance of caution that 
should exclude the suspicion of what is always to be apprehended, the danger of 
such a vessel finding her way back again into the navy of her own country. * * * 
Can such things be allowed to be transferred as articles of commerce, and under the 
known pressure under which the enemy’s marine has labored? It can, at most, only 
be expected to be allowed under all circumstances of communicated preventive cau- 
‘tion, that might secure the belligerent from the just apprehension of abuse, which I 
have before stated; some previous acquiescence signified on the part of the belligerent 


government-—some consent obtained, upon an entire disclosure of the intention fully 
substantiated. 


The opinion expressed by Lord Stowell was twofold; namely, that the 
vessel would by sale to a neutral escape capture and that at some later 
time it might again find itself in the fighting force of the enemy. These 
two fears seem to be justified in the present case. The German vessels” 
were, by the sale, withdrawn from the possibility of capture by British 
and French cruisers. The incorporation of the two vessels in the Turkish 
navy permits their use against France and Great Britain, because Turkey 
is at war with both these countries. 
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The second case happened in the American Civil War. The Etta, 
under the name of the Retribution, was a privateer flying the flag of the 
Confederate Government. It entered the neutral port of Nassau and 
was there sold at public auction to a neutral. It was later resold to a 
neutral, again at public auction in Nassau, both transactions taking 
place in the year 1863. The name of the vessel was changed to the Etta. 
Upon capture by authorities of the United States it was condemned in 
1864. In the course of his opinion, District Judge Field said: 


This question as to the right of a neutral to purchase an enemy’s vessel of war, 
‘would at any time, and under any circumstances, be a question of importance; but 
it derives an especial interest from the nature and ‘character of the war in which we 
are now engaged, and which would render the exercise of such a right, supposing it to 
exist, peculiarly liable to abuse. It is a matter of some surprise, that a question con- 
fessedly so important, and one too so likely to arise, should not have received a larger 
share of attention from writers on international law, and that it should not have 
been the subject of more frequent judicial interpretation. And yet, with the excep- 
tion of the case of The Minerva [6 C. Rob., Adm. 396], decided by Lord Stowell in 
1807, and which has been silently adopted as an authority by subsequent text writers, 
it has never, so far as I have been able to ascertain, been the subject either of legal 
discussion or of legal adjudication. 


The Georgia, the twin of the Alabama, was a Confederate cruiser flying 
the Confederate flag and under the command of Captain Maury. The. 
Georgia entered the port of Liverpool in 1864 to escape capture by the 
Kearsarge, the Niagara, and the Sacramento, vessels of the United States 
cruising off the coast of France and in the British Channel, to quote the 
opinion of the court, “in search of this vessel and others that had become 
notorious for their depredations upon American commerce.” It was 
dismantled and purchased by a British subject, and sailed as a neutral 
on a voyage from Liverpool under a charter party to the Portuguese 
Government on August 8, 1864. It was seized upon reaching the high 
seas from Liverpool, and condemned by the Supreme Court. Mr. Jus- 
tice Nelson, who delivered the judgment, relied upon the two cases 
previously cited, and in the course of his judgment said: 

It has been suggested that, admitting the rule of law as above stated, the purchase 
should still be upheld, as the Georgia, in her then condition, was not a vessel of war, 
but had been dismantled, and all guns and -munitions of war removed; that she was 
purchased as a merchant vessel, and fitted up, bona fide, for the merchant service. 
But the answer to the suggestion is, that if this change in the equipment in the neu- 
tral port, and in the contemplated employment in future of the vessel, could have 


the effect to take her out of the rule, and justify the purchase, it would always be in 
the power of the belligerent to evade it, and render futile the reasons on which it is 
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founded. The rule is founded on the propriety and justice of taking away from the 
belligerent, not only the power of rescuing his vessel from pressure and impending 


peril of capture, by escaping into a neutral port, but also to take away the facility . 


which would otherwise exist, by a collusive or even actual sale, of again rejoining 
the naval force of the enemy. 


THE SANCTITY OF TREATIES 


Since the outbreak of the present unfortunate war a great deal of at- 
tention has been given to the sanctity of treaties, and in a recent book 
‘by W. A. Phillips, entitled The Confederation of Europe, there is a very 
pointed reference to the'alleged violation of the Hay-Pauncefote Treaty 


of November 18, 1901, by the act of Congress of August 24, 1912, ex- _ 


empting American coastwise vessels using the Panama Canal from the 
payment of tolls (pp. 4-6). It should be said that the United States had 
the undoubted right and duty to interpret the Hay-Pauncefote Treaty, 
_ and it makes no difference whether the interpretation was by a formal 


act of Congress or by the State Department. It was also the undoubted | 


right and duty of Great Britain, as a party to the treaty, to interpret it. 
As the interpretations differed, it was natural to discuss the difference 
through diplomatic channels. Failing to reach agreement, the two 
countries were bound by the arbitration convention of April 4, 1908, 
to submit the dispute, which was admittedly of a legal nature, to arbi- 
tration. It is difficult to see wherein the United States could properly 
be charged with a breach of faith, as the two countries were still nego- 
tiating and each believed that its contention was justified. Diplomatic 


discussion had not been exhausted; and an appeal to arbitration re- . 


mained. 


Thanks to the courage and conviction of President Wilson and to the- 


statesmanship of Senator Root, the clause exempting American coast- 
wise shipping from the payment of tolls was repealed by act of Congress 
approved June 15, 1914. Recourse to arbitration was thus made un- 
necessary by the voluntary action of the United States, and it is a source 
of congratulation that no charge, however ill founded, can be laid against 
the United States in respect to the Hay-Pauncefote Treaty. A quota- 
tion, however, from Mr. Phillips’ book, which was written and published 


before the outbreak of the war, is nevertheless interesting at this time. 


He reports a conversation about the treaty with an American engineer, 
during the course of which the engineer is reported to have said “that 
the United States has a right to do what it likes with its own territory.” 


+ 


EDITORIAL COMMENT 199 


To which Mr. Phillips replied, “What about the treaty?” The en- 
gineer is reported to have said: “Damn the treaty!” Upon which 
Mr. Phillips thus descants: 


“Damn the treaty.” After all, this was but putting tersely what Bismarck had 
said at greater length in his Reflections: “No treaty can guarantee the degree of zeal 
and the amount of force that will be devoted to the discharge of obligations when 
the private interest of those who lie under them no longer reinforces the text and its — 
earliest interpretation.” It was only illustrating once more Immanuel Kant’s objec- 
tion to international law as “a word without substance (ein Wort ohne Sache), since 
it depends upon treaties which contain in the very act of their conclusion the reserva- 
tion of their breach.” 

“Damn the treaty.” It is the principle of the old diplomacy—Salus populi su- 
prema lex—applied in the interests of the new nationalism. It would not have 
shocked the master-builders of modern Europe, Bismarck, or Cavour, or the Balkan 
Allies. In this bitter competition of the nations which has replaced the old rivalry 
of kings there would seem to be as little room for nice distinctions of morality as in 
the bitter competition of modern commerce. Business is business, and, in the long 


run, might is right. 


STATUS OF THE DECLARATION OF LONDON 


The Declaration of London,! signed on February 26, 1909, at London 
as a result of a long and careful deliberation, was meant to serve a two- 
fold purpose: first, to supply the law on disputed questions which was 
to be applied by the judges of the International Court of Prize, under 
Article 7 of the convention creating this international institution, and 
at the same time, to put and to express in clear, precise language the 
agreement which the Powers participating in the conference had reached 
upon certain principles of maritime warfare. Although the Declaration 
was drafted by representatives of only ten Powers (Germany, the United 
States, Austria-Hungary, Spain, France, Great Britain, Italy, Japan, the 
Netherlands, and Russia), it was believed that after ratification by them 
the reasonableness and wisdom of its provisions would secure its ac- 
ceptance by the nations at large not represented in the conference. It 
was clearly the intention of its framers that it should regulate the con- 
duct of nations m future war, certainly the conduct of those nations 
avhose representatives had drafted it. This hope was not without founda- 
tion, because, although the Declaration had not been ratified, Italy pro- 
claimed it on October 13, 1912, as the rule of conduct during the war in 
which she was then engaged with Turkey, and Turkey, although not 


i Printed in Supptement, Vol. III, p. 179. 
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represented at the conference, likewise proclaimed it on the same day, 
October 13, 1912, as measuring its rights and duties during the war with 
Italy, in so far as they were defined in the Declaration of London. But 
the present war has blasted the hopes of the framers, if they entertained 
such hopes, and likewise the hopes of those who believe that the Declara- 
tion as a whole was an acceptable statement of certain of the rules of 
maritime warfare, and that its formulation marked 4 progress in the 
development of international law. Nor does the disappointment felt 
in many quarters rest here. It was believed by the proposers of the - 
Prize Court at the Second Hague Conference, namely, Germany, the 
United States, France, and Great Britain, that an International Court of 
Prize would be established in the very near future at The Hague, and 
that there would thus be called into being an international institution 
which would sit as a court of appeal upon decisions of national prize 
courts and thus decide, in accordance with accepted principles of inter- 
national law, questions which in the past have perplexed foreign offices 
and brought nations to the verge of hostilities. It is unnecessary at this 
time and in this place to point out the services which an International 
Court of Prize would render, not merely to neutrals, but to belligerents, 
during the present unfortunate war. It has not been created. Three of 
its joint proposers are at war. The fourth is fortunately a neutral. What 
services the court would have rendered will never be known, not at least . 
for some time to come, and the world loses the example of a great and 
beneficent institution, testing the actions of nations by the judicial inter- 
pretation and application of principles of law. 

A word may, however, be said about the history of the Declaration, 
‘because, if it had been ratified by the Powers participating in the London 
Naval Conference, at which it was negotiated, it is reasonable to believe 
that the court would have been instituted for which it was to supply the 
law on certain points. Great Britain called the conference for this pur- 
pose and invited nine maritime Powers. The conference met on Decem- 
ber 4, 1908, and adjourned on February 26, 1909, leaving the Declaration 
as the monument of its labors. Great Britain justified its call of the 
' conference by the fact that public opinion was opposed to the institution 
of the court without a clear understanding as to the law to be applied» 
Unfortunately the Declaration of London, signed by the British dele- 
gates and accepted by the British Government, did not satisfy public 
opinion. A prize bill incorporating the provisions of the Prize Court 
Convention and the Declaration: of London passed the House of Com- 
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mons on December 7, 1911, but was thrown out by the House of Lords 
on December 12, 1911. It is unnecessary to state in detail the reasons, 
although it may be said that the objections centered around the articles 
of the Declaration dealing with contraband. It would no doubt have 
been possible for the British Government to reach an agreement with the 
participating Powers as to the modifications necessary to overcome the 
scruples of public opinion. This appears not to have been done. Rati- 
fications of the Declaration were, by Article 67, to be deposited in Lon- 
don, and by Article 65 the Declaration was to be treated as a whole and 
not to be separated. As Great Britain was not in a position to ratify, it 
was natural that the other Powers would wait until Great Britain had 
ratified, especially after the experience with the Prize Court Convention. 

The United States Senate, on February 15, 1911, advised and con- 
sented to the ratification of the Prize Court Convention and the addi- 
tional protocol depriving it, in so far as the United States was concerned, 
of its character as a court of appeal. On April 24, 1912, the Senate ad- 
vised and consented to the ratification of the Declaration of London. 
The attitude of the other Powers is not definitely known; but France in- 
corporated its provisions in its Instructions for the Application of Inter- 
national Law in case of War, issued on December 19, 1912, and Ger- 
many likewise incorporated its provisions in the Prize Ordinance drafted 
September 30, 1912, and issued on August 3, 1914, The action of Great 
Britain, however, blocked the deposit of ratifications. Shortly after the 
outbreak of the present unfortunate war the United States, it is under- 
stood, sounded the belligerents as to their willingness to promulgate the 
Declaration of London during the existence of the war, and it is under- 
stood that Germany and Austria-Hungary agreed to promulgate it and 
to be bound by its provisions, upon condition of reciprocity. Great 
Britain, France, and Russia expressed their willingness to promulgate 
the Declaration with certain modifications concerning contraband, which 
they believed essential to their interests. This could only be taken as a 
conditional offer, in view of Article 65, requiring the Declaration to be 
accepted asa whole. After some negotiation the United States withdrew 
its suggestion, and belligerents and neutrals are alike thrown back upon 
international law as it stood before the Declaration. The three govern- 
ments, it is understood, have, however, promulgated the Declaration 
with certain modifications concerning contraband. This isnot, however, 
to be regarded as an acceptance of it, but rather as a statement of the 
law which they intend to apply in matters maritime, with reference ta 
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the Declaration as a handy and convenient codification of the principles 
of law which they intend to apply. It is perhaps too much to say that 
the Declaration is thus a dead letter, but it is unfortunate, from the 
‘standpoint of certainty, that it cannot apply to the present war, and that 
the action of the belligerents will not be tested by an international court, 
judicially and impartially determining and applying its principles to the 
many and complicated cases which are sure to arise during present 
hostilities. 
| EGYPT A BRITISH PROTECTORATE 


On December 17, 1914, the British press bureau made the following 
announcement: 


His Britannic Majesty’s Principal Secretary of State for Foreign Affairs give no- 
tice that, in view of the state of war arising out of the action of Turkey, Egypt is 
placed under the protection of his Majesty and will henceforth constitute a British 
Protectorate. 

The suzerainty of Turkey over Egypt is thus terminated and his Majesty’s Gov- 
ernment will adopt all measures necessary for the defence of Egypt and the protec- 
tion of its inhabitants and interests. 

. The King has been pleased to approve the appointment of [ésutenaneCelonel 
Sir Arthur Henry McMahon, G. C. V. O., K. C. I. E., C. I. S., to be his Majesty’s 
High Commissioner for Egypt.! 


- There are many reasons why Great Britain should desire to establish 
its control in Egypt, although it contents itself with the establishment of 
a protectorate, leaving Egypt to the Egyptians in so far as internal ad- 
ministration is concerned. One is that Egypt is on the highway to India, 


and as many years ago as 1844 Kinglake, in his brilliant and fascinating ` 


narrative of experience in the East, Eothen, prophesied that the sphinx 
would one day calmly look down upon the British firmly established in 
Egypt. This was before the Suez Canal, whose construction made it 
seem most essential to British statesmen to control Egypt. The acquisi- 
tion of a majority share of stock in the canal by Disraeli in 1875 was a 
step toward control of Egypt, and the rebellion of Arabi Pasha in 1881, 
which led to the intervention of Great Britain, the suppression of the 
rebellion by force, and the occupation of the country made the realization 
of the prophecy merely a matter of time. It is true that Mr. Gladstone, 
on behalf of Great Britain, stated that British troops would be with- 
drawn when the country could safely be evacuated; but it was generally 
felt and understood that the occupation: was.-likely to be permanent. 
1 See the London Gazette, Nos. 29,010, 20,011, 29,012. 


EDITORIAL COMMENT 203 


For the time being Great Britain contented itself with a diplomatic agent 
and consul general, selecting for this important post Lord Cromer, then 
Sir Evelyn Baring, in 1888, and through his successful administration 
order was brought out of chaos. His position was not different in title 
from that of any other diplomatic agent and consul general in Egypt. 
In fact he advised the Egyptian Government on all matters in which 
Great Britain felt itself to be interested, and the advice was equivalent 
to a command, as the late Khedive Amas Hilmai found when he dismissed 
his ministers, satisfactory to Lord Cromer but displeasing to himself. 
In the course of a few days the new ministry was dismissed, and it thus 
became evident that under the velvet glove there was an iron hand. 
When the disorganized state of Egyptian finances, due to the extrava- 
gance of Ismail Pasha, in whose reign the canal had been built, threat- 
ened the credit of the country, Great Britain and France in 1876 prac- 
tically assumed a joint control of the finances of the distressed country, 
and Great Britain called upon France to intervene jointly in 1881 to put 
down the rebellion of Arabi Pasha. Owing to trouble with the Cham- 
bers, France was unable to do so and Great Britain acted alone. The 
desire of the French Government was to acquire Egypt for itself, or, if 
that were impossible, to prevent any other Power from acquiring it, in 
the hope that French influence might become in the course of time so 
marked as to make Egypt in fact, if not in law, a French dependency. 
Therefore the occupation of Egypt by Great Britain was peculiarly dis- 
tasteful to the statesmen of the Third Republic. However, in 1904, 
Great Britain and France put an end to their outstanding differences 
by the convention of April 8 of that year, by the terms of which Great 
Britain was to have a free hand in Egypt, so far as France was concerned, 
and France was to have a free hand in Morocco, so far as Great Britain 
was concerned. This was a further step toward British annexation of 
Egypt, although events moved more rapidly in Morocco than in the 
land of the Pharaohs. As is well known, France established its pro- 
tectorate in Morocco, notwithstanding the protest of Germany, in 1911, 
and Great Britain has taken advantage of the war with Turkey to break 
the slender tie which bound that country to the Ottoman Empire. 

* ‘Without going into the history of Egypt and a discussion of its legal 
relations to Turkey, for which the reader is referred to the leading case of 
the Charkieh (L. R., 4 Admiralty and Ecclesiastical Courts, 59) decided 
in 1873 by Sir Robert Phillimore, it may be said that an Albanian ad- 
venturer, known as Mahomet Ali, established himself in Egypt with the 
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* consent of the Porte, and without the intervention of the European 
Powers he would have taken Constantinople and proclaimed himself 
Sultan of the Ottoman Empire. The Powers, however, intervened, the 
Empire was saved for the moment, Egypt was declared to be a tributary 
state with an hereditary ruler, termed the Khedive, in the family of 
Mahomet Ali. In law Egypt was thus a part of Turkey, although it was 
an autonomous, that is to say self-governing, community. In fact it 
was practically independent of Turkish control, and, while the legal re- 
lation existed after as before the British occupation in 1883, Egypt was 
from that date in fact, though not in law, a dependency of Great Britain. 
From and after December 17, 1914, Egypt has become, and probably — 
will remain, a protected state of Great Britain, or in the rhetorical lan- 
guage of Kipling, of the “far fung Empire.” 


ANNEXATION OF CYPRUS BY GREAT BRITAIN 


On November 5, 1914, the British Foreign Office published the follow- 
ing notice in the London Gazette: “Owing to hostile acts committed by 
Turkish forces under German officers, a state of war exists between Great 
Britain and Turkey as from today.” At the same time Great Britain 
declared the conventions of June 4, July 1, and August 14, 1878, between 
Great Britain and Turkey, by the terms of which Great Britain acquired 
the right to occupy and administer Cyprus, to be annulled by the war, 
and formally annexed Cyprus, as appears from the following extract 
from the Order in Council of November 5, 1914: “From and after the 
date hereof the said island shall be annexed to and form part of 
His Majesty’s Dominions, and the said island is annexed accord- 
ingly.” 

It is common knowledge that Great Britain threatened, in 1878, to 
intervene in the Russo-Turkish war; that Great Britain objected stren- 
uously to the terms of peace which Russia had dictated to Turkey at 
San Stefano; that, by a brilliant stroke, Disraeli transported Indian 
troops to Cyprus and persuaded Russia to yield to a revision of the 
Treaty of San Stefano of February 19/March 3, 1878, without resort to 
arms. It is further common knowledge that Russia was obliged to refer 
the Turkish situation to a congress called for that purpose at Berlin, 
where the Treaty of Berlin was negotiated and signed on July 13, 
1878, which so profoundly affected the destinies of the Balkan 
peninsula. 
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From the convention of defensive alliance between Great Britain and 
Turkey, signed June 4, 1878, the following article is quoted: 


ART. I. If Batoun, Ardahan, Kars, or any of them shall be retained by Russia, and 
if any attempt shall be made at any future time by Russia to take possession of any 
further territories of His Imperial Majesty the Sultan in Asia, as fixed by the de- 
finitive treaty of peace, England engages to join His Imperial Majesty the Sultan in 
defending them by force of arms. | 

In return, His Imperial Majesty the Sultan promises to England to introduce 
necessary reforms, to be agreed upon later between the two Powers, into the govern- 
ment, and for the protection of the Christian and other subjects of the Porte in these 
territories; and in order to enable England to make necessary provision for executing 
her engagement, His Imperial Majesty the Sultan further consents to assign the 
Island of Cyprus to be occupied and administered by England.! 


In the annex to this convention, dated July 1, 1878, the following oc- 
curs: 


VI. That if Russia restores to Turkey Kars and the other conquests made by her 
in Armenia during the last war, the Island of Cyprus will be evacuated by England, 
and the convention of the 4th of June, 1878, will be at an end.? 


On August 14, 1878, Turkey and Great Britain added the following 
additional article to the convention of June 4, 1878: 


It is understood between the high contracting parties, without prejudice to the 
express provisions of the Articles I, II, and IV of the Annex of the Ist July, 1878, 
that His Imperial Majesty the Sultan, in assigning the Island of Cyprus to be occu- 
pied and administered by England, has thereby transferred to and vested in Her 
Majesty the Queen, for the term of the occupation and no longer, full powers for 
making laws and conventions for the government of the island in Her Majesty’s 
name, and for the regulation of its commercial and consular relations and affairs, 
free from the Porte’s control.? 


In law, Cyprus remained a part of the Ottoman Empire, occupied 
and administered by Great Britain; in fact, it became a British province. 
Great Britain has taken advantage of the war with Turkey to regard the 
conventions concluded with that country as annulled by the war, and 
thus, having got them out of the way in accordance with international 
law, Great Britain has annexed the Island of Cyprus. 


1 Holland, European Concert in the Eastern Question, p. 354. 
2 Ibid., p. 356. 
3 Hertslet, Commercial Treaties, Vol. XIV, p. 1177. 
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THE- BRITISH MISSION TO THD VATICAN 


On November 24, 1914, it was announced that Sir Henry Howard, 
` formerly British plenipotentiary to.the Netherlands and delegate of his 
government to the Second Hague Peace Conference, was appointed spe- 
cial envoy to Pope Benedict XV. His instructions state that the appoint- 
ment is made for a twofold purpose; namely, to congratulate the Pope. 
upon his election, and at the same time to lay before him “the motives 
which compelled His Majesty’s Government, after exhausting every, 
effort in their power to preserve the peace of Europe, to intervene in the 
present war,” and to inform him “of their attitude towards the various 
questions that arise therefrom.” After pointing out that Great Britain 
had done all in its power, both by means of its representatives to neutral 
countries and by the circulation of diplomatic documents, to enable the 
neutral governments to understand the case of Great Britain and of its 
allies by removing conceptions of misunderstandings, to reach “the un- 
biased judgment of public opinion in these countries,” it is next pointed 
out that it was impossible to lay before the authorities of the Roman 
Catholic Church statements of the British attitude and motives which 
led Great Britain to take part in the present war, “owing to the want 
of a representative of His Majesty at the Vatican.” Sir Edward Grey 
then instructs Sir Henry Howard, on behalf of the British Government, 
as follows: 


You will, therefore, in presenting your letters of credence to His Holiness and 
offering him the cordial congratulations of His Majesty the King on the occasion of 
his election, intimate to him that his Majesty’s Government are anxious to put them- 
selves into direct communication with him for the purpose of demonstrating the. 
motives which have governed their attitude since. the first moment that the normal 
relations between the great Powers of Europe began to be disturbed, and of establish- 
ing that His Majesty’s Government used every effort to maintain the peace of pues 
which His Holiness’s venerated predecessor had so much at heart. 


From this brief summary of the instructions, it appears that Great 
Britain has had three purposes in mind in appointing a special envoy to 
Pope Benedict XV: (1) to congratulate him upon his election to the 
papacy; (2) to explain the motives of Great Britain in taking part in the’ 
war; and (3) to supply His Holiness with exact information of events as 
they have occurred-and which may occur during the period of Sir Henry 
Howard’s mission. 

This is a very important action on the part of the British Government 
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and merits more than a word in passing. It has been usual for the sov- 
ereigns of Catholic countries to maintain a representative at the Vatican. 
Some Protestant countries with a large Catholic population have found 
it convenient so to do. Great Britain, however, has held aloof from 
entering into official relations of this kind with the Vatican, and the 
announcement of the appointment of a special envoy was received with 
displeasure and in some cases with protest by Protestant organizations 
in England. It is a fact that within the last few years there has been ap- 
parently a growing friendliness between the British Government, on the 
one hand, and the Vatican, on the other. A brief and summary state- 
ment of these relations is contained in the sketch of Leo XII in the last 
edition of the Encyclopedia Britannica. Thus: 


In Ireland he [Leo XIII] condemned the “Plan of Campaign” in 1888, but he 
conciliated the Nationalists by appointing Dr. Walsh archbishop of Dublin. His 
hope that his support of the British Government in Ireland would be followed by the 
establishment of formal diplomatic relations between the court of St. James and the 
‘Vatican was disappointed. But the jubilee of Queen Victoria in 1887 and the Pope’s 
priestly jubilee a few months later were the occasion of friendly intercourse between 
Rome and Windsor, Mgr. Ruffo Scilla coming to London as special papal envoy, 
and the Duke of Norfolk being received at the Vatican as the bearer of the congratu- 
lations of the queen of England. Similar courtesies were exchanged during the 
jubilee of 1897, and again in March 1902, when Edward VII sent the Earl of Denbigh 
to Rome to congratulate Leo XII on reaching his ninety-third year and the twenty- 
fifth year of his pontificate. The visit of Edward VIT to Leo XIII in April, 1903, 
was a further proof of the friendliness between the English court and the Vatican. 


It thus appears that the idea of establishing official relations between 
Great Britain and the Vatican is of comparatively long standing, and 
that little by little the interested parties have been coming together. 
Sir Edward Grey has evidentiy taken advantage, in congratulating the 
present Pope upon his election, of the opportunity of establishing the 
official relations which Leo had at heart. It may well be that a special 
envoy would not have been accredited to the Vatican for other than 
purely ceremonial reasons unless the present unfortunate war had broken 
out. This is, however, a matter of conjecture. The important fact is 
„that Great Britain is apparently to be represented at the Vatican by a 
special envoy, thus reversing the policy which has obtained since the 
reign of Queen Elizabeth, except during the short reign of James II. 
The appointment of an envoy does not involve the recognition of the 
Papacy as a state. It does, however, recognize the importance of 
friendly and confidential relations with the Pope as the head of the 
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Roman Catholic Church. Many sincere and devoted subjects of His 
Britannic Majesty are equally sincere.and devoted Catholics, and there 
seems to be no reason why a step should not be taken which would give 
them very great pleasure and which at the same time would tend to 
create a friendly feeling on the part of the Pope for Great Britain and 
its aspirations at the present time. In a material world we are over- 
inclined to underestimate the force of spiritual power and of spiritual 
agencies. The Pope in times past played a great réle in international 
affairs, but the claim of the superiority of his state as a temporal sover- 
eign interfered, it is believed, with his spiritual influence. Since, how- 
ever, the loss of the temporal power—for it is believed that the temporal 
power was lost in fact, if not in theory, by the annexation of the Papal 
States by Italy in 1870—the spiritual power of the Pope stands out in 
broad relief untrammeled and unspotted by temporal connections, and 
there is reason to believe that the Pope as the spiritual head of the 
Church can exercise a greater and a more beneficent influence in the 
world at large in the future than in the past. A high-minded and a 
spiritual Pope can properly appeal to Catholics in all countries who ac- 
cept his spiritual headship, and it is not beyond the bounds of reason to 
hope that through his intervention and guidance his fellow believers 
may be led, however slowly, to accept that standard of conduct which 
substitutes spirituality for materialism and which prefers settlements of 
international disputes according to law and justice to the settlement of 
disputes by the brutal arbitrament of the sword. For these and other 
reasons which might be mentioned it is believed that the appointment 
.of Sir Henry Howard as special envoy to the Vatican is an international 
event of no mean importance. 


Pe Na a | 
IN MEMORIAM--GUIDO FUSINATO 


In the death on September 28, 1914 of Guido Fusinato, international 
law has lost a competent writer and investigator, and international or- 
ganization one of its most intelligent, enlightened, and enthusiastic parti- 
sans. It is common knowledge that people interested in international 
organization are not usually experts in international law or persons 
having had actual experience in the conduct of international affairs, and 
it too often happens that the expert, seeing the slowness and difficulty of 
getting governments to move, loses his enthusiasm if he does not end by 
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believing that international organization is impossible. Fusinato did 
not belong to this class, and he rendered genuine services to the cause 
of international peace through the development of international law. 

Within his short life many changes have taken place in the country of 
which he was a distmguished citizen and government official. At the 
time of his birth in 1860, Venice, the city in which he was born, belonged 
to Austria, and if he took no part in making a united Italy, he contrib- 
uted in a marked degree to the respect which Italy is held in interna- 
tional relations, and he represented it worthily at international con- 
ferences and as arbiter in cases tried and decided by the Permanent 
Court of Arbitration at The Hague. 

Educated in Germany, he taught international law for a number of 
years and distinguished himself, both as a teacher and as a writer, in the 
field of international law. His doctor’s dissertation, entitled “Dei feziali 
e del Diritto Feziale,” is today the standard treatise on the subject, al- 
though his views on the nature and functions of the feciale in the domestic 
and international relations of Rome are best known to writers by his short 
article entitled “Le Droit International de la République Romaine.” 1 
A second work by which he is favorably known in international law is his 
treatise on territorial alterations entitled Mutazioni territorial. From 
time to time he contributed articles to the journals of international law 
on subjects in which he tonk a special interest. His academic and lit- 
erary activities were seriously interfered with by his interest and partici- 
pation in the politics of his country. He entered the Chamber of Depu- 
_ ties in 1892, and was a member of it at the time of his death. He has ` 
been Under-Secretary of State for Foreign Affairs and was at one time 
Minister of Public Instruction. The delicate state of his health, it is un- 
derstood, prevented him from accepting other portfolios in the cabinet. 

He was a firm believer in the efficacy of international arbitration, and 
on more than one occasion he was entrusted by his government with the 
negotiation of treaties of arbitration, and during the sessions of the 
Second Hague Peace Conference he negotiated treaties of arbitration 
between Italy, on the one hand, and Argentina and Mexico on the other. 
„He was the Italian representative in the negotiations at Lausanne which 
put an end to the war between Turkey and Italy. He was a delegate to 
the Second Hague Peace Conference and rendered distinguished and 
brilliant service to the cause of arbitration, in which, as has been said, 
he was especially interested, and was chairman of a committee of the 
1 Published in the Revue de drott international et de législation comparée, Vol. 17, p. 278. 
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first commission to revise the rules of arbitral procedure. Many improve- ' 
ments of the Convention of 1899 were due to his suggestions. In 1908-9 
he represented Italy in the London Naval Conference. 

As far back as 1893 he assisted the Marquis Visconti-Venosta in the 
Bering Sea arbitration, and he served as arbiter in the arbitration be- | 
tween France and Germany, known as the Casa Blanca case, in 1908; in 
1912 he was likewise arbiter in the Canevaro dispute between Italy and 
Peru, and more recently, in 1913, he acted as arbiter in the cases of the 
Carthage, the Manouba and the Tavignano, decided by tribunals of the 
Permanent Court of The Hague. 

For many years Mr. Fusinato was a member of the Institute of In- 
ternational Law. He was likewise a member of the curatorium of the 
Academy of International Law recently founded at The Hague, and 
which would have been opened in October of the past year if war had 
not unfortunately broken out in Europe. ) 

It is difficult for the writer of this brief notice, associated as he was 
with Mr. Fusinato on many occasions, to refrain from a word of personal 
and affectionate regard. It is perhaps best, however, to voice only the 
regret of publicists generally at the loss of one whose services had already 
reflected distinction upon his country, and from whom even greater serv- 
ices were reasonably to have been expected. 


CONTRABAND OF WAR 


In a circular issued by the Department of State on October 15, 1914, 
the question of neutrality and trade in contraband is dealt with for the ~ 
benefit of the public.! The circular points out the difference between 
the sale by individuals and the sale by a neutral government to a bellig- 
erent, correctly stating that “generally speaking, a citizen of the United 
States can sell to a belligerent government, or its agent, any article ‘of 
commerce which he pleases, whereas the sale by the United States would 
be an unneutral act.” It then states that “a neutral government is not 
compelled by international law, by treaty, or by statute, to prevent”’ 
the sale of articles exclusively used for warlike purposes, such as arms, 
explosives, etc., or food-stuffs, clothing, ete., which may be used either* 
by the non-combatants or by the armies in the field, but attention is 
called to the fact that articles of this kind “are considered contraband 
and are, outside the territorial jurisdiction of the neutral nation, subject 


t The circular -is printed in full in the SUPPLEMENT, page 124. 
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to seizure by an enemy of the purchasing government. An exception 
to unlimited sale, pointed out in the circular, is the.prohibition con- 
tained in the neutrality laws of the United States, against the outfitting 
or furnishing of vessels in American ports, or of military expeditions on 
American soil in aid of a belligerent. 

While these passages are correct as far as they go, they require a 
brief explanation, supplemented by a reference to the doctrine of con- 
tinuous voyage. 

It is usual to divide contraband into thie classes. This was very 
briefly and skilfully done in the leading case of the Peterhof (5 Wallace 
28), decided by the Supreme Court in 1866. Speaking for the Court, 
Chief Justice Chase said: 


The classification of goods as contraband or not contraband has much perplexed 
text writers and jurists. A strictly accurate and satisfactory classification is perhaps 
impracticable; but that which is best supported by American and English decisions 
may be said to divide all merchandise into three classes. Of these classes, the first 
consists of articles manufactured and primarily and ordinarily used for military 
purposes in time of war; the second, of articles which may be and are used for pur- 
poses of war or peace, according to circumstances; and the third, of articles exclusively 
used for peaceful purposes. Merchandise of the first class, destined to a belligerent 
country or places occupied by the army or navy of a belligerent, is always contra- 
band; merchandise of the second class is contraband only when actually destined to 
the military or naval use of a belligerent; while merchandise of the third class is 
not contraband at all, though lable to seizure and condemnation for violation 
of blockade. 


The desire of the neutral is to continue its trade as far as possible un- 
interrupted by the war. It is the aim of the belligerent to prevent trade 
of all kinds from reaching the enemy, as supplies received from the out- 
side tend to, and often do, prolong the war. The neutral, therefore, 
tnes to restrict the list of contraband within the narrowest limits, 
whereas the belligerent seeks to enlarge the list. Hence, disputes or- 
dinarily arise between neutrals and belligerents, even although both. 
claim to be acting in good faith. 

The first class specified by the Chief Justice constitutes what is called 
absolute contraband; the second is generally termed conditional contra- 
band. Articles of absolute contraband are presumed to be meant for 
the enemy forces if they are destined to the enemy country, because, 
as they can only be used for a hostile purpose, it is supposed that they 
are in reality meant for the armed and naval forces of the enemy. Ar- 
ticles of conditional contraband, that is to say articles which may be 
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‘used for a peaceable purpose as well as for a warlike purpose, are not 
presumed to be meant for the enemy by the mere fact that they are 
destined to the enemy country. Something more is required, and to 
make them contraband and subject to seizure it is necessary that they 
be destined not merely for the enemy country but to the armed forces, 
whether military or naval, to a port of naval or military equipment, 
to the enemy government, or to a person or persons properly to be con- 
sidered as the agent of the government. They are contraband or not 
contraband, conditioned upon specific destination; hence the name. 

It is believed, however, that the time-honored distinction drawn 
‘between the two classes is more specious than real, for at the present 
day articles useful to the army or navy may, if landed at an ordinary 
‘port, be easily and speedily transported by railroads to the army and 
navy. This was not the case when the distinction was pointed out by 
Grotius in his treatise on rights and duties in war and peace, pub- 
lished in 1625. It is, however, today a fact, and international law, to be 
adequate, must take note of facts. 

Again, in a war in which the nation is in arms, where every able- 
‘bodied man is under arms and is performing military duty, and where 
the non-combatant population is organized so as to support the soldiers 
in the field, it seems likely that belligerents will be inclined to consider 
destination to the enemy country as sufficient, even in the case of con- 
ditional contraband, especially if the government of the enemy possesses 
and exercises the right of confiscating or appropriating to naval or mili- 
tary uses the property of its citizens or subjects of service to the armies 
in the field. 

It is true, as pointed out in the circular, that the neutral subject or 
citizen is free to trade in articles of contraband, but this freedom is to 
be understood in the sense that trade in contraband is not prohibited by 
municipal law. It is not meant that such trade is absolutely free-under 
international law, otherwise the belligerent would not have the right to . 
intercept and to confiscate the articles of contraband before they reach — 
their destination. The meaning is—and it is so stated in the circular— 
that the neutral government is not obliged to prevent its citizens or sub- 
jects from trading, but that it is the enemy’s duty to prevent the articles , 
reaching their destination. “If the enemy of the purchasing nation 
happens for the time to be unable to do this, that is for him one of the 
misfortunes of war; the inability, however, imposes on the neutral gov- 
ernment no obligation to prevent the sale.” In view of this fact it is- 
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perhaps better to say that, in the absence of a municipal statute forbid- 
ding trade in articles of contraband, international law permits the 
belligerent to capture and confiscate such articles. This is tantamount 
to saying that such trade is permitted by international law, subject to 
capture. i 

The question arises, where may the articles be captured? and Anglo- 
American practice answers, the moment they have left the neutral juris- 
diction en route to the enemy country, in the case of absolute contraband, 
or to the port of equipment or agent of the enemy in the enemy country 
in the case of conditional contraband. 

The penalty for the carriage of contraband was formerly confiscation 
of the ship and the cargo, but this rule has been relaxed where good 
faith has been found. The articles of contraband are confiscated, the 
vessel is punished by loss of freight, and the innocent portions of the 
cargo released. Portions of the cargo otherwise innocent, but belonging 
to the owner of the vessel or to the owners of contraband, share its fate 
by the doctrine of infection. 

But, as pointed out in the Bermuda (8 Wallace, 514, 556), “The rule 
requires good faith on the part of the neutral, and does not protect the 
ship where good faith is wanting.” It should be said, in this connection, 
that the offense is deposited with the cargo; that is to say, the vessel is 
not liable to seizure after having landed its cargo at the port of destina- 
tion, but good faith is also required in this transaction, and Anglo- 
American practice subjects the vessel to capture after leaving the port 
of deposit if fraud or false papers have been resorted to. (Carrington v. 
Merchants’ Insurance Co., 8 Peters, 518.) And, as said in the case of 
the Bermuda, ‘‘mere consent to transportation of contraband will not 
always or usually be taken to be a violation of good faith. There must 
be circumstances of aggravation.” l 

So far it has been assumed that a neutral ship carries articles of con- 
traband belonging to a neutral owner to an enemy port. It frequently 
happens, however, that a neutral vessel carries articles of contraband to 
a neutral port merely to enable the articles to be safely transported from 
the neutral port to a port of the enemy. Under these circumstances 
Anglo-American practice regards the voyage as continuous in law, al- 
though broken in fact, that the ostensible is not the real or ultimate 
destination, and, looking at the facts as they are and the intent of the 
shipper as found by circumstances, considers the voyage as in reality 
one from a neutral to a belligerent port, notwithstanding the fact that 
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aneutral country is interposed. In the case of the Bermuda, above 
cited, Chief Justice Chase thus stated the rule: ‘The interposition of a 
neutral port between neutral departure and belligerent destination -has 
always been a favorite resort of contraband carriers and blockade- 
runners. But it never avails them when the ultimate destination is ascer- 
tained. A transportation from one point to another remains continuous, 
‘go long as intent remains unchanged, no matter what stoppages or trans- 
shipments intervene,” citing Jecker v. Montgomery, 18 Howard, 114, 
decided by the same court in 1855, in reference to shipments to Mexican 
ports during the war of this country with Mexico. 

In the same case, Chief Justice Chase held that a vessel which, with 
the consent of the owner, is employed in the conveyance of contraband 
to belligerents in the first stage of a continuous transportation, is equally 
liable to capture and confiscation with the vessel which is employed in 
the last stage if the employment is such as to make either so liable. 

Concerning the rule of continuity in respect to cargo, the Chief Justice 
continued: 


At first, Sir William Scott held that the landing and warehousing of the goods and | 


the payment of the duties on importation was a sufficient test of the termination of 
the original voyage; and that a subsequent exportation of them to a belligerent port 
was lawful (The Polly, 2 Robinson, 369), But in a later case, in an elaborate judg- 
ment (The William, 5 Id. 395; 1 Kent’s Commentaries, 84, note), Sir William Grant 
reviewed: all the cases, and established the rule, which has never been shaken, that 

even the landing of goods and payment, of duties does not interrupt the continuity of 
` the voyage of the cargo, unless there be an honest intention to bring them into the 
common stock of the country. If there be an intention, either formed at the time of 
original shipment, or afterwards, to send the goods forward to an unlawful destination, 
the continuity of the voyage will not be broken, as to the cargo, by any transactions 
at the intermediate port. 


Where several ships are engaged successively in one transaction, 
namely, the conveyance of a contraband cargo to a belligerent, the 
Chief Justice, speaking for the court, laid down the rule as follows: 


The question of liability must depend on the good or bad faith of the owners of 
the ships, If a part of the voyage is lawful, and the owners of the ship conveying 
the cargo in that part are ignorant of the ulterior destination, and do not hire their 
ship with a view to it, the ship cannot be liable; but if the ulterior destination is the 
known inducement to the partial voyage, and the ship is engaged in the latter with 
a view to the former, then whatever liability may attach to the final voyage, must 
attach to the earlier, undertaken with the same cargo and in continuity of its con- 
veyance. Successive voyages, connected by a common plan and a common object, 
form a plural unit. They are links of the same chain, each identical in description 
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with every other, aud each essential to the continuous whole. The ships are planks 
of the same bridge, all of the same kind, and all necessary to the convenient passage 
of persons and property from one end to the other.’ 


In connection with the doctrine of continuous voyage, it may be said 
that a popular impression exists that under English law and practice 
the vessel cannot be captured before it reaches a neutral port, but only 
after it had left it on its way to the enemy. Thus, the late Mr. Hall 
said, in referring to the leading case of The William (5 C. Rob. 385), 
“In this and in like cases the English courts condemn the property; but 
they were careful not to condemn until what they conceived to be the 
hostile’ act was irrevocably entered upon; cargo was confiscated only 
when captured on its voyage from the port of colorable importation to 
the enemy country.’’* This may be so; but if in reality the voyage be 
continuous it would seem to be permissible to seize the cargo before it 
reached the neutral port, provided the intent could be shown to con- 
tinue the voyage from the neutral port to the enemy port. An equally 
distinguished American publicist, Professor John Bassett Moore, says, 
in commenting upon this subject, that “he [Hall] does not state, however, 
any case in which it was held by an English court that the performance 
of the process of ‘colorable importation’ was a prerequisite to condemna- 
tion.” * It appears that belligerents can, according to Anglo-American 
practice, intercept articles of absolute contraband, and articles of con- 
ditional contraband if they have the destination which permits their 
capture according to international law; and that, to speak merely of the 
practice of Great Britain and the United: States, absolute and condi- 
tional contraband can be captured before they reach a neutral port if 
the circumstances show that they are ultimately destined to the enemy. 
It is not therefore correct, according to American practice, to say that 
trade is free and unrestricted between two neutral ports. The following 

-language of Chief Justice Chase, in the case of the Bermuda, is in point: 


It is asserted by counsel that a British merchant, as a neutral, had, during the late 
civil war, a perfect right to trade, even in military stores, between their own ports, 
and to sell at one of them goods of all sorts, even to an enemy of the United States, 

e with knowledge of his intent to employ them in rebel war against the American 
government. | 

If by trade between neutral ports is meant real trade, in the course of which goods 


23 Wallace, 553-555. 
3 Hall, International Law, 6th ed., p. 668. 
1 VII Moore, International Law Digest, 727. 
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conveyed from one port to another become incorporated into the mass of goods for 
gale in the port of destination; and if by sale to the enemies of the United States is 
meant sale to either belligerent, without partiality to either, we accept the proposi- 
tion of counsel as correct. 

But if it is intended to affirm that a neutral ship may take on a contraband cargo 
ostensibly for a neutral port, but destined in reality for a belligerent port, ether by 
the game ship or by another, without becoming liable, from the commencement to 
the end of the voyage, to seizure, in order to the confiscation of the cargo, we do not 


agree to it.’ . i 


In the case of the Springbok (5 Wallace, 1), decided in 1865, the court 
had before it the question of ultimate destination. The Springbok, a 
British, and therefore a neutral, vessel left London in 1862 and was 
captured in 1863 while making for the British harbor of Nassau which 
lay near the southern coast of the United States and was, during the. 
Civil War, used as a port of call and of transshipment for cargoes in- 
tended for the Confederacy, whose ports were then blockaded by the 
United States. The court held that the cargo, contraband in nature and 
ostensibly intended for a neutral port, was, from the circumstances, in 
reality destined to a Confederate port, and proved the ulterior destina- 
tion from the character of the cargo and by the fact that its owners had 
shipped it to order, not to specific consignees in Nassau. Said the court: 


That some other destination than Nassau was intended may be inferred, from the 
fact that the consignment, shown by the bills of lading and the manifest, was to order 
or assigns. Under the circumstances of this trade, already mentioned, such a con- 
signment must be taken as a negation that any sale had been made to any one at 
Nassau. It must also be taken as a negation that any such sale was intended to be 
made there; for had such sale been intended, it is most likely that the goods would 
have been consigned for that purpose to some established house named in the bills 


of lading. 


The British claimants of the cargo took exception to the holding of 
the Supreme Court regarding consignment to order or assigns, but the 
British Government declared such a ruling to be in accord with British 
precedent and as justified by the circumstances. The case was, however, 
submitted under Article 13 of the Treaty of Washington of May 8, 1871, 
to the International Commission, composed of an American, a British, 
and an Italian member, and was unanimously confirmed by that body.® 

The Springbok involved blockade. The Peterhof, on the contrary, 


‘The Bermuda, 3 Wallace, 514, 551-552. 
§ VII Moore’s International Law Digest, 723-725. 
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was a case of contraband from which the question of blockade invoked 
by counsel was carefully excluded by the court. This was also a British 
ship carrying contraband from the neutral port of London to the neutral 
port of Matamoras. It was captured by an American war vessel in 1863 
near the island of St. Thomas, many miles from the mouth of the Rio 
Grande, upon which city the Mexican city of Matamoras lies. The 
court found that the voyage of the vessel really ended at Matamoras, 
and that 1t was not connected with the ultimate transshipment of the 
contraband cargo from Matamoras across the Rio Grande to Browns- 
ville, Texas, at that time under control of the Confederate forces. The 
vessel was therefore released. The contraband portion of the cargo, 
however, was condemned, because, from the circumstances, the court. 
believed that the contraband was to fall mto the hands of the Con- 
federates and, by the doctrine of infection, the innocent portion of the 
cargo belonging to the owner of the contraband portion was likewise 
condemned. The British Government refused to protest the decision, 
and, as in the case of the Springbok, so in the case of the Peterhof, the’ 
claims of British owners were submitted to the international commis- 
sion and were unanimously disallowed. 

It thus appears that by American practice, concurred in by Great 
Britain and affirmed by the awards of an arbitral tribunal, cargoes ad- 
dressed to order or assigns in a neutral port may be condemned, and 
that cargoes addressed to a neutral port, intended to reach the enemy 
by internal communication, may likewise be condemned. The neutral, 
trading in contraband with a neutral port, runs the risk of losing the 
contraband cargo if, in the judgment of the captor, the circumstances 
surrounding the trade justify the belief that the articles of contraband 
are intended ultimately to find their way to the hands of the enemy, 
either by transshipment upon the seas or by internal communication. 

There is, unfortunately, no agreement of the nations as to the articles 
to be considered contraband, and it is the practice of belligerents to 
declare the articles which they consider as absolute and conditional con- 
traband. The London Naval Conference agreed upon lists of absolute 
and conditional contraband,’ and also agreed upon a list of articles which 
were not to be considered contraband of war.’ In the course of the war 
Great Britain, France and Russia have modified the lists of contraband 

7 Articles 22 and 24 of the Declaration of London. Supriteaent, Vol. III, pp. 198, 


198. See editorial in this JOURNAL, page 199 on the status of the Declaration. 
8 Article 28, SUPPLEMENT, Vol, LIT, p. 200. 
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in identical terms,’ thus showing that they are allies in law as well as in 
fact, and Germany has likewise exercised the right of a sovereign nation 
to modify its list, although, so far as known, it adheres to the list of 
absolute contraband contained in Article 22 of the Declaration of Lon- 
don, and has only made some additions to the categories of conditional 
contraband enumerated in Article 24 of the Declaration. The latest list 
of the allies in the possession of the Journal as it goes to press is contained 
in the Order in Council dated December 23, 1914. This Order °° is as 
follows: 


BRITISH AND FRENCH CONTRABAND LIST-—BY THE KING-—A PROCLAMATION REVISING 
THS LIST OF ARTICLES TO BH TREATED AS CONTRABAND OF WAR— GEORGE R.I. 


(A contraband list the same as the British Government’s list has been issued by the 
French Government) 


Whereas on the 4th day of August, 1914, we did issue our royal proclamation 
specifying the articles which it was our intention to treat as contraband of war dur- 
ing the war between us and the German Emperor; and 

Whereas on the 12th day of August, 1914, we did by our royal prodlanintion of 
that date extend our proclamation aforementioned to the war between us and the 
Emperor of Austria, King of Hungary; and 

Whereas on the 21st day of September, 1914, we did by our royal proclamation 
of that date make certain additions to the list of articles to be treated as contra- 
band of war; and 

Whereas on the 29th day of October, 1914, we did by our royal proclamation of 
that date withdraw the said lista of contraband and substitute therefor the lista con- 
tained in the schedules to the said proclamation; and 

Whereas it is expedient to make certain alterations in and additions to the said 
lista: Now, therefore, 

We do hereby declare, by and with the advice of our privy council, that the lists 
of contraband contained in the schedules to our royal proclamation of the 29th day 
of October aforementioned are hereby withdrawn, and that in lieu thereof during 
the continuance of the war or until we do give further public notice the articles 
enumerated in Schedule I hereto will be treated as absolute contraband and the 
articles enumerated in Schedule II hereto will be treated as conditional contraband. 


SCHEDULE I 


1. Arms of all kinds, including arms for sporting purposes, and their distinctive 
component parts. 

2. Projectiles, charges, and cartridges of all kinds and their distinctive component 
parts, 


° For a discussion of these modifications, see article in this JOURNAL, page 17, by 
Norman Bentwich, entitled “International Law as applied by England in the War.” 
x Reprinted from the Congressional Record, Jan. 13, 1915, page 1540. 


r 


EDITORIAL COMMENT 219 


3. Powder and explosives specially prepared for use in war. 

4, Ingredients of explosives, viz., nitric acid, sulphuric acid, glycerine, acetone, 
calcium acetate, and all other metallic acetates; sulphur, potassium nitrate, the frac- 
tions of the distillation products of coal tar between benzol and cresol, inclusive; 
aniline, methylaniline, dimethylaniline, ammonium perchlorate, sodium perchlorate, 
sodium chlorate, barium chlorate, ammonium nitrate, cyanamide, potassium chlorate, 
calcium nitrate, mercury. 

5. Resinous products, camphor, and turpentine (oil and spirit). 

6. Gun mountings, limber boxes, limbers, military wagons, field forges, and their 
distinctive component parts. 

7. Range finders and their distinctive component parts. “ 

$. Clothing and equipment of a distinctively military character. 

9, Saddle, draft, and pack animals suitable for use in war. 

10. All kinds of harness of a distinctively military character. 

11. Articles of camp equipment and their distinctive component parts. 

12. Armor plates. 

13, Ferro alloys, including ferrotungsten, ferromolybdenum, ferromanganese, 
ferrovanadium, ferrochrome. 

14. The following metals: Tungsten, molybdenum, vanadium, nickel, selenium, 
cobalt, hematite pig iron, manganese. 

15. The following ores: Wolframite, scheelite, molybdenite, manganese ore, nickel 
ore, chrome ore, hematite iron ore, zinc ore, lead ore, bauxite. 

16. Aluminium, alumina, and salts of aluminium. 

17. Antimony, together with the sulphides and oxides of antimony. 

18. Copper, unwrought and part wrought, and copper wire. 

19. Lead, pig, sheet, or pipe. 

20. Barbed wire and implements for fixing and cutting the same. 

21. Warships, including boats and their distinctive component paie of such a 
nature that they can only be used on a vessel of war. 

22. Submarine sound signaling apparatus. 

23. Aeroplanes, airships, balloons, and air craft of all kinds, and their component 
parts, together with accessories and articles recognizable as intended for use in con- 
nection with balloons and air craft. 

24. Motor vehicles of all kinds and their component parta. 

25. Tires for motor vehicles and for cycles, together with articles or materials es- 
pecially adapted for use in the manufacture or repair of tires. 

26. Rubber, including raw, waste, and reclaimed rubber, and goods made wholly 
of rubber. 

27. Iron pyrites. 

28. Mineral oils and motor spirit, except lubricating oils. 

29. Implements and apparatus designed exclusively for the manufacture of muni- 


"tions of war, for the manufacture or repair of arms, or war material for use on land 


and sea. 


Scoepute Uf 


1. Foodstuffs. 
2. Forage and feeding stuffs for animals, 
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3. Clothing, fabrics for clothing, and boots and shoes suitable for use in war. 

4, Gold and silver in coin or bullion; paper money. 

5. Vehicles of all kinds, other than motor vehicles, available for use in war, and 
their component parts. 

6. Vessels, craft, and boats of all kinds; floating docks, parts of docks, and their 
component parts. 

7. Railway materials, both fixed and rolling stock, and materials for telegraphs, 
wireless telegraphs, and telephones. 

8. Fuel, other than mineral oils. Lubricants. 

9. Powder and explosives not specially prepared for use in war. 

10, Horsehoes and shoeing materials, 

11. Harness and saddlery. 

12. Hides of all kinds, dry or wet; pigskins, raw or dressed; leather meee or 
dressed, suitable for saddlery, harness, or military boots. 

13. Field glasses, telescopes, chronometers, and all kinds of nautical instrumenta, 

Given at our court at Buckingham Palach this 23d day of December, A. D. 1914, 
and in the fifth year of our reign. 

God save the King. 


It is not necessary to give the German list, as it conforms to the Dec- 
laration of London as regards absolute contraband, and makes but the 
following additions to the list of conditional contraband: “Copper, un- 
wrought, and pig lead in blocks, sheet or pipes. All rough or unworked 
lumber (except lignum vitæ, Palisander, ebony and similar valuable 

woods). Cylinder tar, sulphur, crude or refined and sulphuric acid.” 
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WITH REFERENCES 


Abbreviations: Ann. sc. pol, Annales des sciences politiques, Paris; Vie Int., 
La Vie Internationale, Brussels; Arch. dipl., Archives Diplomatiques, Paris; B., 
boletin, bulletin, bolletino; P. A. U., bulletin of the Pan-American Union, Washing- 
ton; Clunet, J. de Dr. Int. Privé, Paris; Doc. dipl., France, Documents diplomatiques; 
B. Rel. Ext., Boletin de Relaciones Exteriores; Dr., droit, diritto, derecho; D. O., 
Diario Oficial; For. rel., Foreign Relations of the United States; Ga., gazette, gaceta, 
gazzetta; Cd., Great Britain, Parliamentary Papers; Int., international, internacional, 
internaxionale; J., journal; J. O., Journal Officiel, Paris; L’Int. Sc., L’Internation- 
alism Scientifique, The Hague; Mém. dipl., Memorial diplomatique, Paris; Monu., 
Moniteur belge, Brussels; Martens, Nouveau recueil générale de traités, Leipzig; 
Q. dip., Questions diplomatiques et coloniales; R., review, revista, revue, rivists; 
Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, Netherlands; State Papers, 
British and Foreign State Papers, London; Stat. at L., United States Statutes at 
Large; Times, The Times (London). 


May, 1914. 

27 CoLtomMBla—Ecuapor. Ratifications exchanged of the convention 
signed May 20, 1913, referring to an arbitral tribunal the claims 
of Colombian citizens against Ecuador. Spanish text: B. rel. 
ext. (Chile), July, 1914, p. 19. 


June, 1914. l = 

24 Servia—Hoty See. Concordat signed. French text: B. rel. ezt. 
(Chile), Aug., 1914, p. 50. 

25 NETHERLANDsS—-PorrucaL,. Dr. Lardy, the arbiter appointed 
under convention of April 3, 1913, rendered his decision in the 
Island of Timor arbitration. The decision was in favor of the 
Netherlands. English translation of award in this Journal, 

; p. 240. 

Tuly, 1914. 

9 Preru—VENEZUELA. Ratifications exchanged of the arbitration 
treaty signed Feb.:25, 1912. Spanish text: B. rel. ext. (Chile), 
July, 1914, p. 27. 
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August, 1914. 


2 


11 


Iraty—Paraauay. Ratifications exchanged of a general treaty of 
arbitration signed May 11, 1911. Italian text: R. di dir. int., 
ser. 2, 3:413. 

GEeRMANY—France., The Cenan E to France and the 
French ambassador to Germany were handed their passports. 
The German ambassador stated that Germany considered that 
a state of war existed between Germany and France. Doc. dipl., 
La guerre Européenne I; Cd. 7717. 

Germany. Rules governing maritime warfare published. German 
text: Reichs G., Nos. 50, 51, 1914. - For lists of contraband, see 
editorial in this Journal, pp. 217—220. 

BrELGiuM—-GERMANY. Diplomatic relations severed. German 
Minister at Brussels handed his passports. Belgian Grey Book, 
Doc. No. 31; Supplement to this Journal, p. 68. It appears from 
Doe: No. 71 in this book (Supplement, p. 94) that German troops 
had entered Belgium August 3rd. 

Great Brrrain—GERMANY. Great Britain declared war on Ger- 
many. London Gazetie, No. 28861; Cd. 7467. 

ARGENTINE REPUBLIC. F odadaton of neutrality in Firopean . 
War. Spanish text: B. rel. ext. (Argentine Republic), 43:3. 

NETHERLANDS. Proclamation of neutrality. . Staats-Courant, Aug. 6, 
special ed.; Cd. 7627. 

Avarara—Rvesta. Austria declared war against Russia. Orange 
Book, Doc. 79; Cd. 7626. 


MONTENEGRO—AUBTRIA. Montenegro handed passports to the 


Austrian minister and stated that Montenegro considered that a 
state of war existed between Montenegro and Austria. _ Times, 
Aug. 10. 

Carm. Proclamation of neutrality in Aan war. Ppanish - 
text: B. rel. ext. (Chile), Aug., 1914, p. 5. 

VENEZUELA. Proclamation of neutrality in European war. Spanish, 
French, English texts: B. rel. ext. (Venezuela), 6:106, 137, 166. 
MONTENEGRO—GERMANY. Montenegro handed the German 

minister his passports. Times, Aug. 12. a 
SmRVIA—GERMANY. Servia handed the German minister his pass- 
ports. N. Y. Times, Aug. 10, 1914. 
Turkey. Announced that Turkey had bought the “Goeben” and 
“Breslau.” Cd. 7628. , 
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August, 1914. 


13 


13 


14 


20 


23 


29 


GREAT Britain—Avustria. Great Britain declared war on Aus- 
tria. London Gazette, Nos. 28868, 28870. 

France—AvustriaA. France declared war on Austria. London 
Gazette, Nos. 28868, 28870. ' 
Betarum—Francs. Accord signed respecting jurisdiction of 
French and Belgium armies over their soldiers. French text: 

J. 0O., 1914, p. 8979. 

Preru—Untrep: States. United States Senate advised the ratifica- 
tion of the treaty following the plan of the Secretary of State for 
the advancement of peace, signed July 14, 1914. This Journal, 
p. 176. 

JAPAN. Regulations published relating to exemption of German 
ships from capture. English text: N. Y. Times, Oct. 19, 1914. 
AUSTRIA—JAPAN. Diplomatic relations broken off. Address of 

Japanese Minister to Imperial Diet, Sept. 5, 1914. 


` AusTRia—BeEtarom. Austria declared war on Belgium. Despatch 


to U. S. State Depi. 

Paraguay—UNnitTEp Sratres. Treaty signed following the plan of 
the Secretary of State for the advancement of peace. This Jour- 
nal, p. 176. 


September, 1914. 


4 


5 


14 


21 


KuROPEAN War. Declaration of France, Great Britain and Russia 
not to make peace separately. Cd. 7717. 

Great Britain. First Prize Court since Crimean war held in the 
Admiralty Court under presidency of Sir Samuel Evans. Times, 
Sept. 5, 1914. 

Great Britain. Proclamation issued respecting trading with the 
enemy. A notice, with further instructions was issued oe 6. 
Times, Sept. 10, Oct. 7. 

France-—Itaty. Arbitration treaty which expired Dec. 24, 1913, 
prolonged for a further period of five year from that date. R. di 
dir. int., ser. 2, 8:413. 

FRANCE. The French Government sent a protest to the neutral 
Powers against the bombardment of Rheims Cathedral. Times, 
Oct. 1, 1914. 

France—Unirep Srares. United States Senate advised the 
ratification of the treaty following the plan of the Secretary of 
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September, 1914. 

State for the advancement of peace, signed September 15, 1914. 
This Journal, p. 176. 

28 Dears or Gumo Fusinato. Dr. Fusinato was formerly professor 
of international law at the University of Turin, deputy councillor 
of state, member of the Institut de drott international and since | 
1908 member of the Permanent Court of Arbitration at The 
Hague from Italy. R. di dir. int. 8:309. This Journal, p. 208. 

30 Irazy. Protested to Austria against the promiscuous use of float- 
ing mines in the Adriatic, which has resulted in destruction and 
loss of life on the Italian coast. Austria assured Italy that 
measures would be taken to prevent further damage to neutral 
shipping by mines in the Adriatic. R. of R. (N. Y.), 50:541. 


October, 1914. 

1 Russza—Unitep States. Treaty signed following the plan of 
the Secretary of State for the advancement of peace. The 
Senate consented to and advised the ratification of this treaty 
Oct. 18, 1914. Washington Post, Oct. 14, 1914. 

.2°'Grear Barras. Announced that German mine-laying and sub- 
marine activity had made British mine-laying in the North Sea 
a necessity. Times, Oct. 3, 1914. . 

4 ALBANIA. Essad Pasha reéntered Albania, after four months exile, - 
accompanied by an army, and assumed control of the govern- 
ment. i. of R. (N. Y.), 50:545. 

4. JapAN—GeERMANY. A Japanese squadron took possession of 
Marshall Archipelago. These islands lie in Micronesia in the 
Pacific, about mid-way between Guam and the Hawaiian Islands. 
They have an area of 158 square miles, a population of about 
16,000, and have belonged to Germany since 1885. Ind., 


~ 80:47. 
5 JapAN—GBPRMANY. Japan seized German railway in Shantung. 
Ind., 80:47. 
6 Burarom, Government removed from Antwerp to Ostend. Times, 
Oct. 8, 1914. ° 
9 EUROPAN War. Antwerp surrendered to the Germans. Times, 
Oct. 12, 1914. 


10 -PanamMa—Unirep States. Protocol of an agreement ened relat- 
ing to hospitality extended to belligerent vessels within their re- 


f 
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October, 1914. 


spective jurisdictions. English and Spanish texts: U. S. Treaty 
Series, No. 597. 


11 Evroprgean War. It is reported that the German military governor 


12 


12 


13 


13 


13 


13 


13 


of Antwerp has levied an indemnity of $100,000,000 upon the 
city. This brings the total war indemnity up to $240,000,000. 
On August 23 the French Foreign Office stated that Great Britain 
and France had agreed to advance $100,000,000 to Belgium to 
meet the demands of Germany. Times, Nov. 3, 1914. | 

Roumania. King Carol died. He was born in 1839 as Prince 
Charles of Hohenzollern-Sigmaringen, and accepted the crown 
of Roumania in March, 1866. He was succeeded by his nephew, 
King Ferdinand, also of the House of Hohenzollern, whose wife, 
Queen Mary, is the daughter of the late Duke of Edinburgh. 
Times, Oct. 13, 1914. 

Union oF Sours Arrica. British proclamation issued declaring 
martial law owing to desertion of Lieut. Col. Maritz and 
certain of his troops to the German forces. Times, Oct. 14, 
1914. 

GERMANY—HoLLanp. Germany gives assurances to Holland that 
the neutrality of the Scheldt from Antwerp through Holland will 
be respected. R. of R. (N. Y.), 50:543. 

BeLrcrom. Government removed from Ostend, Belgium, to Havre, 
France. Times, Oct. 15, 1914. 

GUATEMALA— UNITED States. Ratifications exchanged of treaty 
following the plan of the Secretary of State for the advance- 
ment of peace, signed Sept. 20, 1914; proclaimed Oct. 13, 
1914. English and Spanish texts: U. S. Treaty Series, 
No. 598. 

CHINA—UNITED Sratses. Senate consented to and advised the 
ratification of treaty following the plan of the Secretary of State 
for the advancement of peace signed July 24, 1914. Washington 
Post, Oct. 14, 1914. 

GREECE—UNITED States. Treaty signed following the plan of the 
Secretary of State for the advancement of peace. Ratification 
advised and consented to by the Senate Oct. 20, 1914. This 
Journal, p. 176. 

Ecuapor—-Unirep Srares. Treaty signed following the plan of 
the Secretary of State for the advancement of peace. Ratifica- 
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October, 1914. 
tions advised and consented to by the Senate Oct. 20, 1914. This 
Journal, p. 176. 

15 Unrrep States. The Department of State issued statement as to 
neutrality and trade in contraband of war. Supplement, p. 124. 

19 Harm. American marines landed at Cape Haitien to maintain 
order, after the town had been seized by revolutionists. FR. of R. 
(N. Y.), 50:545. 

21 Norway-—-Unitep States. Ratifications exchanged of treaty 
following the plan of the Secretary of State for the advancement 
of peace, signed June 24, 1914. English and Norwegian texts: 
U. S. Treaty Serves, No. 599. 

21 Russia. The Czar declared a perpetual prohibition on the state 
sale of alcohol. Times, Nov. 3, 1914. 

24 PorruaaL—UniTep States. Ratifications aa of treaty 

following the plan of the Secretary of State for the advancement 
of peace, signed Feb. 4, 1914. Portuguese and English texts: 
U.S. Treaty Series, No. 600. 

24 Portuaat—Unrirep States. Ratifications exchanged of treaty 
extending the duration of the arbitration treaty of April 6, 
1908. Portuguese and English texts: U. S. Treaty Series, Ne. 
601. 

30 Torkeyr—Russia. Turkey began war on Russia by shelling Black 
Sea ports. Cd. 7628. 


November, 1914. 

2 Eoaypr. Martial law proclaimed. Times, Nov. 4, 1914. 

3 Russia—Turxey. Russia handed the Turkish Chargé d’Affaires 
his passports. Times, Nov. 4, 1914. 

4 Cyprus. Great Britain formally annexed the Island of Cyprus. 
London Gazette, No. 28963. 

5 France—GreaT Brirrain—Torkey. France and Great Britain 
formally declared war on Turkey. London Gazette, No. 28963. 

6 Brtaruom—Turkey. The Belgium government handed the Turkish 


minister his passports. Times, Nov..7, 1914. . 
6 European War. Greece annexed Epirus. Washington Post, 
Nov.-7, 1914. 


7 Japan—Germany. Japan officially announced that Tsingtau had 
surrendered to the Japanese troops. Times, Nov. 9, 1914. 
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November, 1914. 

9 EuRoPEAN War. Formal declaration of war by the Allies’ against 
Turkey, signed by the five allied Powers. Extract from text: 
Washington Post, Nov. 11,1914. Inthe European war the break- 
ing off of diplomatic intercourse, by a formal declaration, by 
handing passports to diplomatic representative, or by statement 
that the country considered that a state of war existed, occurred 
as follows, the first named country being the country making 
the declaration, ete.: 


AUSTRIA—SERVIA. July 28. Blue Book, Doc. 73. 
GERMANY—Rossia. Aug. i. Orange Book, Doc. 75. 
GERMANY—-F'RANCE. Aug. 3. Yellow Book, Doc. 147. 
GERMANY—-BELGIUM. Aug. 4. Grey Book, Doc. 30. 

GREAT BRITAIN—-GBRMANY. Aug. 4. London Gazette, No. 28861. 
ÅUSTRIA—RUSSIA. Aug. 6. Orange Book, Doc. 79. 
MoNTENEGRO—AUSTRIA. Aug. 7. London Times, Aug. 10, 1914. 
MontTENBGRO—GERMANY. Aug. 9. London Times, Aug. 12, 1914. 
Servia—-GERALANY. Aug. 9. N. Y. Times, Aug. 10, 1914. — 
FrRANcH-—AUSTRIA. Aug. 13. Dispatch to U. S. Dept. of State. 
Great Brrrarin—AUstRia. Aug. 13 London Gazette, Nos. 28868, 28870. 
JAPAN— GERMANY. Aug. 23. Dispatch to U. S. Slate Dept. 
AUSTRIA—JAPAN, Aug. 27. Proc. Japanese Diet, Sept. 5, 1914. 
AvusTria~—BELGIUM. Aug. 28. Dispatch to U. S. Dept. of State. 
RuUsSsIA—- TURKEY. Nov. 3. London Times, Nov. 4. 

FRANCE-— TURKEY. Nov. 5. London Times, Nov. 6. 


GREAT BRITAIN— TURKEY, Nov. 6. London Gazette, No. 28963. 


(English Blue Book in Cd. 7467, 7445, 7628, 7716; English translation of Belgian 
Grey Book in Cd. 7627; of French Yellow Book in Cd. 7717; of Russian Orange Book 
in Cd, 7626.) 


10 Great Brirarn—Unrrep Srates. Ratifications exchanged of 
treaty following the plan of the Secretary of State for the ad- 
vancement of peace, signed Sept. 15, 1914. Text: U. S. Treaty 
Series, No. 602. 

12 Costa Rica—Unirep Srares. Ratifications exchanged of the 
treaty following the plan of the Secretary of State for the ad- 

5 vancement of peace, signed February 13, 1914. Spanish and 
English texts: U. S. Treaty Serves, No. 603. 

12 Cosra Rica-—Unirep STATES. Agreement extending the duration 
of the arbitration convention of January 13, 1909 for a further 
period of five years. Spanish and English texts: U. S. Treaty 
Series, No. 604. 
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‘November, 1914. 

13 Swepen—-Unirep Stars. Sweden ratified the treaty following 
the plan of the Secretary of State for the advancement of peace, 
signed Oct. 13. The United States Senate consented to and ad- 
vised the ratification of this treaty on Oct. 20. This Journal, p. 176. 

13 Unrrep States. Proclamation relating to the neutrality of the 
Panama Canal Zone and Panama. . 

24 Great Brrrain—Hoty Sux. Great Britain announced the ap- 

E pointment of Sir Henry Howard as envoy to the Holy See. On 
Dec. 10, the Papal Secretary of State announced that the Holy 
See would be pleased to receive the envoy. N. Y. Times, Nov. 25, 
1914. . 

27 European War. A proclamation announcing a Holy War against 
Great Britain, Russia and France issued to the Mohammedans 
by Sheik ul Islam. English text of the “Fetva,” dated Nov: 15, 
1914, in Amer. Assn. for Int. Conciliation, Pamphlet No. 86. 


December, 1914. 
1 Spain—Unitep Srates. Ratifications exchanged of treaty for 
advancement of peace, signed September 15, 1914. English and 

| Spanish texts: U. S. Treaty Series, No. 605. 

14. Germany. Neutral Governments informed that exequaturs of 
consuls and ministers to Belgium would no longer be recognized. 
Washington Post, Jan. 26, 1915. . 

15 Spam. The Spanish Senate ratified the International Convention 
for Safety of Life at Sea, signed at London, Jan. 2, 1914. Wash- 
ington Star, Dec. 16, 1914: 

16 Unrrep States. The Senate consented to and advised the ratifica- 
tion with amendment of the International Convention for Safety - 
of Life at Sea, signed at London, Jan. 2, 1914. Washington Post, 
Dec. 17, 1914. 

18 Eaeypr. British protectorate proclaimed and Lieut. Col. Sir Arthur: 
Henry McMahon appointed High Commissioner. Dec. 19th, 
France recognized protectorate and Great Britain announced its 
adherence to Franco-Moorish treaty of March 30, 1912. On same 
day the Khedive of Egypt, Abbas Hilmi Pasha, was deposed and 
Prince Hussein Kamel Pasha, eldest living prince of the family of 
Mahomet, made Sultan of Egypt. London Gazette, Nos. 29010, 
29011, 29012. 
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December, 1914. 

23 Great Britain. Proclamation issued giving revised lists of con- 
traband. London Gazette, No. 29016. Congressional Record, 
Jan. 13, 1915; this Journal, p. 218. 

26 UNITED States—Great Britain. American Government pro- 
tested against British interference with American trade. Text of 
American note and British preliminary reply in Congressional 
Record, Jan. 13, 1915. . 


INTERNATIONAL CONVENTIONS 
ADHESIONS, RATIFICATIONS AND DENUNCIATIONS 


COMMERCIAL Statistics Bureau. Brussels, Dec. 31, 1913. 
Ratifications: 
Germany, June 5, 1914. B. rel. ext. (Chile), Aug., 1914, p. 67. 
Copyrigut. Berne, Nov. 13, 1908; March 20, 1914. 
Additional protocol to the convention of 1908, signed at Berne 
March 20, 1914. 
Ratifications: 
Great Britain, July 8, 1914. French and English texts: Treaty 
Series, No. 11, 1914. 
RADIOTELEGRAPH. London, July 5, 1912. 
Ratifications: 
Chile, April 21,1914. B. rel. ext. (Chile), June, 1914, p. 31. 
Postal CONVENTION. Rome, May 26, 1906. 
Ratifications: 
Spain, April 20, 1914. Monit., 1914, p. 2809. 
Sugar Convention. Brussels, Paris, April 16, 1914. 
Signed by Belgium, France, Netherlands, Russia, Germany, 
Greece, Italy and Portugal. 
French text: Mém. dipl., 52:282. 
KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 
GREAT BRITAIN t 


Aerial navigation. Order, Aug. 2, 1914, under the Aerial Navigation 
Acts, 1911 and 1913. (Stat. Rules and Orders, 1914, No. 1117). 1d. 

Aeronautics. Report of the Advisory Committee for 1913-14. (Cd. 
7514). 3d. , 

Aliens Act, 1905. Return of alien passenger traffic to and from United 
Kingdom, and number of expulsion orders made, during three months 
ended June 80, 1914. (Cd. 7548.) 2d. 

. Aliens restriction. Orders in Council: Aug. 5, 1914 (St. R. & O. 
1161); Aug. 10, 1914 (St. R. & O. 1170); Aug. 12, 1914 (St. R. & O. 
1229); Aug. 20, 1914 (St. R. & O. 1258) 1d. each; Sept. 9, 1914, con- 
solidation (St. R. & O. 1374) 144d; Sept. 30, 1914, Isle of Man (St: R. & 
O. 1448-9); Oct. 8, 1914, change of name (St. R. & O. 1478), 1d each. 
. Actof 1914. (4&5 Geo. V, Ch. 12.) ld. 

Arbitration. Arrangement between the United Kingdom and Hon- 
duras referring to arbitration matters relating to the Masica incident. 
. Signed at Tegucigalpa, April 4, 1914. (Treaty series, 1914, No. 10.) Id. — 

Austria-Hungary. Despatch from H. M. Ambassador at Vienna re- 
specting rupture of diplomatic relations with. (Cd. 7596.) 134d. 

Belgian Nationality Law, May 26, 1914. Despatch from H. M. 
Minister at Brussels enclosing copy of. (Cd. 7464.) Id. 

Belgium. Fifth Report of the commission of inquiry on. the violation 
_of the rules of international law and of the laws and customs of warfare. 
Foreign Office. 144d. | 

Bills of Exchange Act, 1914. (4 & 5 Geo. V, Ch. 82.) ld. 

British Nationality and Status of Aliens Act, 1914. (4 & 5 Geo. V, 
Ch. 17.) 244d. 

Contraband of war. Order in Council, Aug. 4, 1914, specifying ar- = 
ticles (St. R. & O. 1250); Order in Council, Aug. 5, 1914, prohibiting 
British vessels from carrying (St. R. & O. 1251); Proclamation, Sept. 21, 
1914, specifying additional articles (St. R. & O. 1410), Id. each. 

1 Official publications of Great Britain and many of the British colonies may be 


purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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Declaration of London. Order in Council, Aug. 20, 1914, adopting 
provisions of, with additions and modifications, for present war. (St. 
R. & O. 1260). Id. 

Defence of the realm. Orders in Council: Aug. 12, 1914 (St. R. & O. 
1231); Sept. 1, 1914 (St. R. & O. 1307); Sept. 17, 1914 (St. R. & O. 1405); 
October 14, 1914 (St. R. & O. 1543), 1d. each. 

. Act of 1914. (4&5 Geo. V, Ch. 29.) id. 
. Act (No. 2) of 1914. (4 & 5 Geo. V, Ch..63.) id. 

Emigration and immigration. Tables relating to, in 1913, and report 
to the Board of Trade thereon. (H. C. 295.) 7lad. 

Enemy merchant ships. Order in Council, Aug. 4, 1914, relating to 
the detention of German ships in British ports and colones, (St. R. & 0. 
1248.) 1d. 

European crisis. EAE EN of the British Government, speeches 
in the House of Commons by the Prime Minister and Sir Edward Grey, 
together with an introductory narrative of events. 314d: Dutch trans- 
lation, 1114d; German translation, 1114d; Portuguese translation, 11d; 
Russian translation, 1144d; Spanish translation, 1s. 1d; Swedish trans- 
lation. 11d. 

Correspondence respecting the. (July 20th to August 4, 
1914.) (Cd. 7467.) 11)4d. 

. Diplomatic correspondence respecting the war published by 
the Belgian Government. (Cd. 7627.) 6d. 

. Documents respecting negotiations preceding the war pub- 
lished by the Russian Government. (Cd. 7626.) 4d. 

European war. Correspondence regarding the naval and military as- 
sistance afforded to His Majesty’s Government by the Oversea Domin- 
ions. (Cd. 7607.) 244d. 

. Correspondence relating to gifts of foodstuffs and other sup- 
plies to His Majesty’s Government from the Oversea Dominions and 
Colonies. (Cd. 7608.) 3d. 

Exportation prohibitions. Orders in Council: Aug. 28, 1914 (St. 
R. & O. 1303); Sept. 1, 1914 (St. R. & O. 1308); Sept. 11, 1914 (St. 
R. & O. 1382); Sept. 25, 1914 (St. R. & O. 1437.) 1d. each. 

Todan ons. Aug. 3, 1914 (St... R. & O. 1166); Aug. 5, 

1914 (St. R. & O. 1167, 1169); Aug. 10, 1914 (St. R. & O. 1168); Aug. 20, 
1914 (St. R. & O. 1259), 1d. each. 

. Act of 1914. (4 & 5 Geo. V, Ch. 64.) Id. 
Extradition, Additional protocol to treaty of, between Great Britain 
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and Guatemala, signed at Guatemala, May 30, 1914. (Treaty series, 
1914, No. 12.) 1d. 

Order in Council, Sept. 1, 1914, directing that the Extradi- 
tion Acts shall apply to Guatemala in accordance with treaty of July 4, ` 
1885, as amended by protocol of May 30, 1914. (St. R. & O. 1323.) 1d. 
' Financial assistance to enemy. Proclamation, Aug. 5, 1914, notifying 
that British subjects contributing to a loan raised on behalf of the 
German Emperor or contracting with the German Government will be 
guilty of high treason as adhering to the King’s enemies (St. R. & O. 
1253); Proclamation, Aug. 12, 1914, extending to Austria-Hungary the 
scope of certain proclamations and an Order in Council connected with 
the war (St. R. & O. 1254); 1d. each. 

German organization for influencing the press of other countries. 
Despatches from H. M. Ambassador at Berlin respecting. (Cd. 7595.) 
ld. 

Germany. Despatch from H. M. Ambassador at Berlin respecting | 
rupture of diplomatic relations with. (Cd. 7445.) 1)4d. 

India. Papers relating to the support offered by the princes and peo- 
ples of India in connection with the war. (Cd. 7624.) 214d. 

. Statement exhibiting the moral and material progress and 
condition of India during 1912-138. 49th number. (H. C. No. 288.) 
1s. 6d. 

International Convention: for Safety of Life at Sea, TAE London, 
Jan. 20, 1914. Act making such amendments in merchant shipping 
law as are necessary to give effect to. (Merchant Shipping Convention 
Act, 1914.) 4&5 Geo. V, Ch. 50, 1144d. 

International Copyright Convention of November 13, 1908, Addi-. 
tional protocol to, signed at Berne, March 20, 1914. (Cd. 7613.) 1d. 
-—, (Treaty series, 1914, No. 11, amended.) 1d. 

Mexico, oil properties and mining rights in. Notes exchanged at 
Washington between H. M. Ambassador and United States Government. 
(Cd. 7463.) 144d. 

Notes exchanged with Netherlands Minister. (Cd. i) 














ld. 

Naturalization, Northern Rhodesia. Order in Council, July 16, 1914. 
(St. R. & O. 1181.) id. 

Naval expenditure. Return of the naval pondu of each of the 
principal naval Powers in each of the last ten years. (H. C. Rept. 410.) 
2d. - 
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Postponement of Payments Act, 1914. Copies of the Postponement 
Act, 1914, and of the proclamations issued thereunder. (Cd. 7683.) 2d. 

Prize Court. Orders in Council constituting, Aug. 5 and 20, 1914. 
(St. R. & O. 1262, 1263.) 1d. each. 

Prize courts in Egypt, Zanzibar and Cyprus. Proclamation, Sept. 30, 
1914, constituting . (St. R. & O. 1450.) 1d. 

. Act of 1914. (4&5 Geo. V, Ch. 79.) ld. 

Prize courts procedure. Order in Council, Sept. 17, 1914 (The Prize 
Court Rules, 1914.) 8d. 

. Act of 1914. (4&5 Geo. V, Ch. 13). 1d. 

Prize money. Order in Council, Aug. 28, 1914, cancelling so much of 
proclamation of Sept. 17, 1900, as relates to distribution ‘of aoe of 
prizes. (St. R. & O. 1301.) Id. 

_ Tasmania. Correspondence relating to recent political crisis in. 
(Cd. 7506.) 1)4d. 

Trading with the enemy. Order in Council, Aug. 5, 1914. (St. R. & 
O. 1252), 1d; proclamations, Sept. 9, Sept. 30, Oct. 8, 1914 (St. R. & O. 
1376, 1447, 1479.) ld. each. 

. Actof 1914. (4&5 Geo. V, Ch. 87.) Led. 

Transports and auxiliaries. Proclamation, Aug. 3, 1914, authorizing 
requisition of any British ship or vessel within British waters. (St. R. 
& O. 1247.) 1d. 

War Loan Act, 1914. (4&5 Geo. V, Ch. 60.) 1d. 











UNITED STATES ” 


Aliens. Previous domicile in United States does not affect question of 
exclusion on subsequent attempt to re-enter. 3 p. (Decision 2) Labor 
Dept. 

Alien and sedition laws, 1798. Enforcement of. By Frank M. Ander- 
son. [1]+113-126 p. (From Report of American Historical Associa- 
tion, 1912). Smithsonian Institution. 

American National Red Cross. S. J. R. 178 authorizing Red Cross to 
charter foreign ships for transportation of nurses and supplies. Aug. 20, 
1914. (Pub. 48). 5c. 

Arbitration. Convention between United States and other Powers for 

2 When prices are given, the document in question may be obtained for the amount 


noted from the Superintendent of RONG Government Printing Office, Washing- 
ton, D. C. 
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arbitration of pecuniary claims, signed Buenos Aires, Aug. 11, 1910, 
proclaimed July 29, 1914. 16 p. (Treaty series, 594). Spanish, Eng- 
lish, Portuguese, French, State Dept. 

Agreement between United States and Salvador atendas 
duration of arbitration convention of Dec. 21, 1908. Signed Washing- 
ton, May 13, 1914, proclaimed Aug. 21, 1914. 4 p. (Treaty series, 
596.) English and Spanish. State Dept. 

Boundaries. Report amending 8. 3550 ratifying boundary line bè- 
tween Connecticut and Massachusetts. Aug. 6, 191: 2 p. (H. rp. 
` 1077) Judiciary Committee. - 

Canal Zone. Executive Order No. 2020, Aug. 14, 1914, amending - 
order of April 15, 1913, to provide maritime quarantine regulations. 
2p. State Dept. 

China. Report favoring S. 6631 to regulate practice of harin 
and sale of poison in consular districts of United States in China. Oct. 8, 

1914. 5p. (S. rp. 821.). Foreign Relations Committee. 

Chinese in United States. Treaty, laws, and rules governing admis- 
sion of Chinese; rules approved Jan. 24, 1914: 2d ed. 73 p. Pape: 5c. 
Immigration Bureau. i 

Citizens of United States in pace H. J. R. 312 for relief, protection 
and transportation of. Aug. 3, 1914. (Pub. 41) 5c. H.J. R.314, Aug. 5, 

1914 (Pub. 42) 5c. 
| . Executive Order No. 2012, Aug. 5, 1914, providing for codpera- 
tion between State, Treasury, War and Navy Depts. 1p. State Dept. 
. Executive Order No. 2018, Aug. 6, 1914, constituting Board 
of Relief. 1p. State Dept. 

Contraband. Circular relative to obligations of United States as 
neutral nation to trade in contraband and as to powers of Executive 
Government over persons who engage in it. .4 p. (S. doc. 604) Paper, 
5c. State Dept. 

Copyright. Convention between United States and other Powers, on 
literary and artistic copyright, signed Buenos Aires, Aug. 11, 1910, pro- 
claimed July 13, 1914. 18 p. (Treaty series, 593). Spanish, English, 
Portuguese, French: State Dept. 

' Diplomatic and consular service. Hearings on H. 16680, Sept. 2," 
1914. 15p. Foreign Affairs Committee. 

Report favoring H. 18654 for appointment of secretaries in 
- diplomatic service and appointments in consular service. Sept. 4, 1914. 
3p. (H.rp. 1141.) Foreign lee Committee. 
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. Report amending S. 5614 for improvement of foreign service. 
Aug. 25,1914. 2p. (S.rp.772.) Foreign Relations Committee. 

Foreign countries. H. J. R. 337 to provide for representation by 
United States of foreign governments growing out of existing hostilities 
in Europe and elsewhere. Sept. 11, 1914. (Pub. 48). 

Hearing on deficiency bill. 1914. 9 p. Appropriations 








Committee.’ 

. Report submitting H. J. R. 337. Sept. 8, 1914. lp. (H.rp. 
. 1148). Appropriations Committee. 

Letter requesting emergency appropriation. Sept. 4, 1914. 
2p. (H. doc. 1158.) State Dept. 

Hague conventions. First and Second International Peace Confer- 
ences held at The Hague, 1899 and 1907. 215p. (H. doc. 1151). Paper, | 
15c. : 
Hindu immigration. Hearings relative to restriction of, April 16 and 
30, 1914. Pts. 4,5. Immigration and Naturalization Committee. 

Homestead entry. H. 11745 to provide for certificate of title to female 
American citizen who has intermarried with alien. Oct. 17, 1914. 1 p. 
(Pub. 213). 5e. . 

Immigration laws. Rules of Nov. 15, 1911. 4th ed. July, 1914. 
69 p. Immigration Bureau. . 

International Joint Commission on Boundary Waters between United 
States and Canada. Opinion in matter of application of Michigan 
Northern Power Co. and Algoma Steel Corporation, Ltd., for approval 
of diversion of water, construction of compensating works, and plans 
therefor in St. Marys River and Sault Ste. Marie. 1914. 6 p. State 
Dept. 








. Report on above applications. 33 p. 3 maps. State Dept. 
Progress report on pollution of boundary waters, whether 
or not such pollution extends across boundary in contravention of. 
treaty of Jan. 11, 1909, and if so, in what manner and by what means is 
it possible to prevent same, including report of sanitary experts. Jan. 16, 
1914. iv+[4]+388 p. ill. 2 pl. 7 maps, 52 p. of pl. and maps. Paper, 
$1.00. State Dept. 
” Mail lines. Hearings on S. 5259 to establish U. S. Navy mail lines be- 
tween United States, South America and Europe, and H. 5980 to au- 
thorize President to build or acquire steamships for use as naval auxili- 
aries and transports, and to arrange for use of these ships in mail service. 
Aug., 1914. 248 p. Naval Affairs Committee. 
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Report recommending passage of 8. 5259. Aug. 3, 1914. 
9p. (S.rp.718.) Paper, 5c. Naval Affairs Committee. 

Malambo Fire Claims. Report favoring S. 4254 to pay Panama 
amount awarded by joint commission under Art. 6 of treaty of Nov. 18, 
1903. Sept. 4, 1914. 2p. (H. rp. 1140, pt. 1). Foreign Affairs Com- 
mittee. 





Supplemental report. Oct. 1, 1914. 11 p. (B. rp. 1140, 
pt. 2.) Foreign Affairs Committee. 

Merchant marine. Act for admission of foreign-built ships to Amer- 
ican registry. Aug. 18, 1914. (Pub. 175.) 5c. 

Executive Order concerning citizenship of watch oiis 
and survey, inspection and measurement of foreign-built ships admitted 
to American registry. Sept. 4, 1914. lp. (No. 2089.) State Dept. 
Hearing on act providing for government ownership and 
operation of merchant vessels in foreign trade. 1914. 50 p. Merchant 
Marine and Fisheries Committee. 

. Report favoring. Sept. 8, 1914. 10 p. (H. rp. 1149, pt. 1). 
Paper, 5c. Merchant Marine and Fisheries Committee. 

Views of minority adverse to. Sept. 15, 1914. 15p. (H. rp. 
1149, pt. 2). Paper, 5c. Merchant Marine and Fisheries Committee. 

. Repeal of penalties on American owned foreign-built vessels, 
provisional registry of vessels abroad. Hearing on H. 18685 and 18686. 
Statement of E. T. Chamberlain. 1914. 19 p. Merchant Marine and 
Fisheries Committee. 

. Article prepared by Southern Commercial Congress on pro- 
posed establishment of merchant marine. 6 p. (S. doc. 601.) Senate. 
. Report favoring S. 2335 for register and enrollment of vessels 
built in foreign countries when such vessels have been wrecked on coasts 
of United States or possessions, salved by American citizens and re- 
paired in American shipyards. Oct. 8, 1914. 6p. (S. rp. 816). Paper, 
5c. Commerce Committee. 

Merchant ships, transfer of during war. Opinion of Solicitor for 
Dept. of State, with Declaration of London. (S. doc.. 563, 63d Cong.) 89 
p. 10c. | 

Neutrality. Appeal by President of United States. 4 p. (S. doc? 
566. ) State Dept. 

. Proclamation No. 1271, Aug. 4, 1914, Austria-Hungary 
and Servia, Germany and Russia, Germany eed France. 4 p. State 
Dept. 
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Proclamation No. 1272, Aug. 5, 1914, Germany and Great 
Britain. 4p. State Dept. 

. Proclamation No. 1273, Aug. 7, 1914, Austria-Hungary and 
Russia, 4 p. State Dept. 

Proclamation No. 1274, Aug. 13, 1914. Great Britain and 
Austria-Hungary. 4p. State Dept. 

. Proclamation No. 1275, Aug. 14, 1 France and Austria- 
Hungary. 4p. State Dept. 

Proclamation No. 1276, Aug. 18, 1914, Belgium and Ger- 
many. 4p. State Dept. 

. Proclamation No. 1277, Aug. 24, 1914, Japan and Gondar 
4p. State Dept. 

Proclamation No. 1278, Aug. 27, 1914, Japan and Austria- 
Hungary. 4p. State Depi. 

. Proclamation No. 1280, Sept. 1, 1914, Belgium and Austria- 
Hungary. 4p. State Dept. 

. Duty of a neutral nation. Speech of Senator W. J. Stone, 
Sept. 9, 1914. 7p. (S. doc. 578). Paper, 5c. 

Executive order to amend rules and regulations for opera- 
tion and navigation of Panama Canal. Sept. 3, 1914. Ip. (No. 2087). 
State Dept. 

Norway. Communication relating to claim presented by Norway 
against United States on account of detention of 3 members of crew of 
Norwegian ship Ingrid. Oct. 8, 1914. 9 p. (H. doc. 1172.) State 
Dept. 

Opium. Conference report on H. 6282 for registration of and tax - 
upon persons who produce, import, deal in, ete., opium. Oct. 20, 1914. 
5p. (H.rp. 1196.) Conference Committees. 

Passports. Executive Order No. 2021, Aug. 14, 1914, amending rules 
governing, granting and issuing of passports in United States, dated 
March 10, 1913. 1p. State Dept. 

. Executive Order No. 2022, Aug. 14, 1914, amending regula- 
tions and instructions prescribed for consular and diplomatic officers, 
and tariff of fees. 1p. State Dept. 

Patents. Convention between United States and other Powers for 
protection of inventions, patents, designs and industrial models, signed 
Buenos Aires, Aug. 20, 1910, proclaimed July 29,1914. 20 p. (Treaty 
series, 595). Spanish, English, Portuguese, French. State Dept. 

Peace, advancement of. Treaty between United States and Guate- 
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mala, signed Washington, Sept. 20, 1914, proclaimed Oct. 13, 1914. 5 p. 
(Treaty series 598). English and Spanish. State Dept.: 


Philippine Islands. Report favoring H. 18459 to declare purpose of ` 


United States as to future status and to provide more autonomous 
government for Philippime Islands. Aug. 26,1914. 19p. (H. rp. 1115, - 
pt. 1). Paper, 5c. Insular Affairs Committee. 
. Views of minority. Aug. 31,1914. 7p. (H.rp. 11165, pt. 2.) 
Insular Affairs Committee. | 
Prices. H. J. R. 311, instructing American delegate to International: 
Institute of Agriculture to present to permanent committee for action 
at general assembly in 1915 certain resolutions relative to holding of 
international conference in Rome, Italy, in 1917, on subject of steadying 
world’s prices of staples, said conference to consider advisability of 
formulating convention for establishment of permanent international 
commerce commission on merchant marine and on ocean PCED rates. 
Sept. 19, 1914. (Pub. 50.) 5c. 
. Hearings, Aug. 7, 1914. 34 p. Foreign Affairs onmia: 
——§~. Report favoring Aug. 18, 1914. 2 p. (H.-rp. 1095.) 
Foreign Affairs Committee; report favoring, Aug. 25,1914. 2p. © rp. 
778.) Commerce Committee. 
Radiotelegraphy. Executive Order No. 2011, Aug. 5, 1914, pro- 
hibiting unneutral service by radio stations. 1 p. ‘State Dept. 
- Executive Order No. 2042, Sept. 5, 1914. Supplemental. 
1 p. State Dept. 
. Radio communication laws of the United States and inter- 
, national radiotelegraph convention, signed London, July 5, 1912, regula- 














| tions governing radio operators and use of radio apparatus on ships and 


on land. Edition, July 27, 1914. 100 p. il. Paper, 15e. Navigation 
Bureau. | F 

Seaman’s bill 8. 136). Hearings, Sept. 10, 1914, on bill to promote 
welfare of American seamen in merchant marine, to abolish arrest and 
imprisonment as penalty for desertion, to secure abrogation of treaty 
provisions in relation thereto, and to promote safety- at sea. 21 p. 

‘Commerce Committee. 

Shipping. Hearing on H. 8753 to make owners of vessels transporting ° 
merchandise or property between’ United States and foreign ports liable 
for loss or damage arising from faults or errors in navigation or manage- 
ment of vessels. -1914. 31 p. Merchant Marine and Fisheries Committee. 

Vera Cruz, Mexico. Record of proceedings of board of inquiry rela- 


we, 
se 
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tive to shooting of Mexican prisoners by United States naval forces. 
Aug. 3, 1914. 77p. (S. doc. 561.) Paper, 5c. Navy Dept. 

War Risk Insurance Bureau. S. 6357 to authorize establishment of, 
in Treasury Dept. Sept. 2, 1914. 2p. (Pub. 193.) 5e. 
Decisions 1 and 2 relating to applications for insurance on 
vessels and cargo. 4p. (Treasury Decisions, v. 27, No. 13.) Treasury 
Dept. 





GEORGE A. Finca. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


ARBITRAL AWARD RENDERED IN EXECUTION OF THE COMPROMIS SIGNED _ 
AT THE HAGUE, APRIL 3, 1913, BETWEEN THE NETHERLANDS AND 
PORTUGAL CONCERNING THE SUBJECT OF THE BOUNDARY OF A PART 
OF THEIR POSSESSIONS IN THE ISLAND OF TIMOR t 


A dispute having arisen between the Royal Government of the Nether- 
lands and that of the Portuguese Republic concerning the subject of 
the boundary of a part of their respective possessions in the Island of 
Timor, the two governments, by a convention signed at The Hague, 
April 3, 1913, of which ratifications were exchanged in the same city on 
July 31st following, decided as a last resort to refer its solution to an 
arbitrator, and accordingly by common accord designated the under- 
signed. | 

To understand the sense and stope of the compromis of April 3, 1913, 
there is need succinctly to explain the negotiations that preceded that 
compromis. 


I. HISTORICAL 


The Island of Timor, the farthest east of the continuous series of the 
Sonde Islands and the nearest to Australia, was discovered by the 
Portuguese in the sixteenth century; the island measures about 500 
kilometers in length from west to east by a maximum width of 100 kilo- 
meters. A lofty chain of mountains, certain summits of which reach 
an altitude of nearly 3,000 meters, divides this island lengthwise into 
two slopes. 

The eastern pärt of the island, with an approximate area of 19,000 
square kilometers, and a population of about 300,000 inhabitants, is 
Portuguese. The western part, with a population estimated in 1907 of 
131,000 inhabitants and an area of about 20,000 square kilometers, is 


1 Translation by courtesy of Mr. S. F. Bemis of Medford, Mass., from the official 
prints of the award published in fe by the International Bureau of the Permanent 
Court of Arbitration. 
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under the sovereignty of the Netherlands, with the exception of the 
“Kingdom of Okussi and Ambeno,” situate on the northwest coast and 
surrounded on all sides by Dutch territory except on the shore. 

The name of “kings” given by the Portuguese to the chieftains of 
tribes is explained by the fact that in the native tongue they are called 
leorey; the final syllable of this word has been translated into Portu- 
guese by the word Rey. The Dutch give these chieftains the more 
modest title of radjahs. 

This territorial partition between the Netherlands and Portugal rests 
on the following agreements: 

April 20, 1859, a treaty signed at Lisbon and duly ratified in the course 
of the summer of 1860, had defined the respective frontiers of the middle 
of the island, but had left existing (Art. 2) the Dutch “enclave” of 
Maucatar in the midst of Portuguese territory, and the Portuguese 
“enclave” of ‘‘Oikoussi’’ in the midst of Dutch territory in the west 
of the island. It was stipulated (Art. 3) that the “enclave” of 
Oikoussi consists of the state of Ambenu wherever the “Portuguese flag 
is raised, the state of Oikoussi proper and that of Noimuti.” See an- 
nex A, page 31.? 

By another convention signed at Lisbon June 10, 1893, and duly 
ratified, the two governments, “desiring to settle on conditions most 
favorable to the development of civilization and commerce” their rela- 
tions in the archipelago of Timor, agreed ‘‘to establish the boundary of 
their possessions in the clearest and most exact fashion” in that island 
and “to cause the enclaves now existing to disappear” (Preamble and 
Art. 1). A commission of experts was to be designated to the end of 
“formulating a proposition capable of serving as the basis for the con- 
clusion of a further convention fixing the new boundary line in the said 
island” (Art. II). In case of difficulties the two parties engaged “to 
submit to the decision ofan * * * arbitrator” (Art. VID. See an- 
nex B, page 34. 

This mixed commission repaired to the premises and agreed in 1898— 
1899 on most of the boundary. Notwithstanding, a considerable number 
gf divergencies persisted as to the principal frontier in the middle of the 
Island of Timor as well as to the frontier of the Kingdom of Okussi- 
Ambenu in the western part of the island. The map annexed under 
Number IJ indicates the respective claims. A conference was assembled 
at The Hague from June 23 to July 3, 1902, to attempt their solution. 

2 The annexes referred to in the award are omitted from the JOURNAL. 
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It decreed July 3, 1902, a plan which was transformed into a diplomatic 
convention signed at The Hague October 1, 1904, and duly ratified. See 
annex C, page 37. 

A summary of the results of the Convention of 1904 is shown on the 
transparent map annexed under No. I; the superposition of the trans- 
parent map No. I on the map No. I shows what Portugal obtained, in 
the center of the Island of Timor, the Dutch enclave of Maukatar, and 
what the Netherlands obtained in the same region, Tahakay, and Tamira 
Ailala. On the other hand, in the northwest of the Island of Timor and 
to the south of the territory designated by the treaty of 1859, under 
the name of Oikussi enclave, the Netherlands obtained Noimuti. Fi- 
nally, the controverted eastern limit of the territory of Oikussi-Ambeno 
is fixed theoretically according to a line A-C, which was to be “surveyed 
and indicated on the grounds within’ the shortest possible delay” (Acts 
of the Conference of 1902, sessions of June 27, pages 10 and 11, and of 
June 28, page 12; convention of October 1, 1904, Article 4.) The line 
A-C allowed by the conference was fixed in Article II, Number 10 of 
the convention of 1904 in the following terms: ‘From this point” (the 
confluence of the Noel Bilomi with the Oe-Sunan) “the boundary fol- 
lows the thalweg of the Oe-Sunan, runs as much as possible across Nipani 
and Kelali (Keli), strikes the source of the Noel Meto, and follows the 
thalweg of that river to its mouth.” 

All seemed ended, when the boundary commissioners, having arrived 
at the premises in June 1909, for the work of setting the metes of the 
eastern frontier of Oikussi-Ambeno could not agrée and decided to refer 
the matter to their governments. The two governments were none the 
more able to agree and decided to have recourse to arbitration. What 
was this difficulty that the boundary commissioners encountered? 


Il. Tae Dirricutty WHICH INsTIGATED THE ARBITRATION 


In proceeding to the work of bounding the eastern frontier of Oikussi- 
Ambeno the commissioners had commenced in the north, on the coast, 
and ascended in a southerly direction the course of the Noel Meto river, 
which was to serve as a frontier from its mouth to its source. Thege 
operations took place between the lst and the 10th of June, 1909, and 
a mete was placed at the source of the Noel Meto. The source being 
obstructed by some steep cliffs impossible to cross, the commissioners 
“decided on a general reconnaissance between the northern and southern 
parts of the country still to be bounded, that is to say, between the 
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source of the Noel Meto, in the north, and of the Noel Bilomi, in the 
south. l 

A disagreement first arose in the north: The map (see annex III) 
signed in 1904, at the same time as the convention, bore the name Kelalt 
accompanied between parentheses by the word Kelt. The Dutch dele- 
gates maintained the word Keli meant on the summit of Mount Kelali, 
a particular point, situated to the west of the Noel Meto between two 
‘peaked’ rocks, and which had been indicated by the natives of Tum- 
baba (Dutch) as the boundary between them and the natives (Portu- 
guese) of Ambeno; according to the Dutch Commissioners this point 
isa “magnificent” natural boundary which nearly follows the limit de- 
scribed on the map of 1904. The Portuguese commissioners, on the con- 
trary, propose “to follow * * * some thalwegs in the country to the 
east of the line proposed by the Dutch delegates, starting from the same 
mete” placed at the source of the Noel Meto. The commission decided 
to survey the two lines and to leave the solution to superior authorities. 

In the southern part, on the Bilomi river, the commissioners state, in 
their session of June 17, 1909, that they followed west to east the course 
of the Nono Nisi (or Nise), then the course of the Noel Bilomi, and that 
they now “reached the spot (where the commission of 1899 had ter- 
minated its work) where the survey must be continued to the north.” That 
point had been designated in the convention of 1904, Art. 3, Numbers 9 
and 10, and on the map annexed, as the confluence of tne Noel Bilomi 
and the Oe-Sunan. “ The four delegates state that ai that place there are 
two afluents coming from the north, but neither is called the Oe-Sunan.” 

The Dutch delegates then explain that the country situated between 
the two affluents is called Sunan, that moreover they do not recognize 
any affluent of the Noel Bilomi bearing the name of Oe-Sunan. and that 
none exists; thus they insist the frontier lme be surveyed toward the 
north, starting from the point designated on the maps of 1899 and 1904. 

The Portuguese delegates observe that a river called Oe-Sunan or 
Oil-Sunan, which js not, it is true, an affluent of the Bilomi, exists farther 
to the east and has its source “hard by the Bilomi.”’ 

The commissioners unanimously decided to survey the two lines, 
‘starting from a point” indicated on the maps of 1899 and 1904, and 
“where the commission of 1899 terminated its work,” that is, the line 
proposed by the Dutch delegates in a northerly direction and the line 
desired by the Portuguese in an easterly direction (session of June 17, 
1909. First Portuguese Case, page 27), 
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At the session of June 21, 1909, and during the course of the survey of 
the frontier line: proposed by the Portuguese delegates in the easterly 
direction ascending the Noel Bilomi river, “thè four delegates state 
unanimously that they have not met an affluent (of the Noel Bilomi) 
called the OeSunan.” The Dutch Delegates observe that the Bilomi 
has changed its name, in this region, to which their Portuguese col- 
leagues answer “that the Bilomi river still exists, but that, following the 
native customs, it bears the name of the country it crosses.” Finally 
and above all, the Portuguese delegates observe that a short distance 
from the Bilomi, on the north bank, is one Mount Kinapua, on the 
opposite slope of which is a river bearing the name of Oe-Sunan, and 
which flows north. It would suffice to follow the course of that river, 
then to ascend the Noi Fulan river and finally to connect the source of 
the latter with the source of the es Meto already recognized by the 
mixed commission. 

The Dutch delegates declare it amis to proceed to a reconnaissance 
‘on this river, for Mount Kinapua and the boundary that would result 
from the Portuguese proposition would be outside the territory which 
was disputed in 1899; Mount Tasona figures on the map of 1899 on the 
extreme eastern limit of the Portuguese claims of that time, claims which 
the treaty of 1904 threw aside; thus there could be no question of a 
boundary going still farther east. 

The labors of the mixed commission were suspended and the question, 
brought within the domain of diplomacy, gave place to a long ex- 
change of correspondence between the cabinets of The Hague and 
‘Lisbon. 

This correspondence ended in the agreement of 1913, entrusting the 
arbitrator with the commission of deciding, according to “the data 
furnished by the parties” and ‘“on.the basis of the general principles 
of international law, how ought to be fixed conformably with Article 3, 
Number 10 of the convention concluded at The Hague, October 1, 
1904 * * * the boundary starting from the Noel Bilomi to the 
source of the Noel Meto.” See annex D, page 41. 


Ill. Tse PORTUGUESE Pomr or VIEw ‘ 


The principal arguments invoked by the government of the Portu- 
guese Republic in favor of the thesis supported by its boundary com.. 
missioners can be summarized as follows: 

1. At the point where the work of the 1899 boundary was stopped. 
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and where, according to the treaty of 1904 and according to the map 
annexed thereto, the Noel-Bilomi should receive an affluent with the 
name of Oe-Sunan, it is recognized by common agreement that no 
affluent by that name exists. 

2. There exists, on the contrary, farther to the east, a river Oe-Sunan, 
which is not, it is true, an affluent of the Bilomi, but which takes its 
source on the north slope of Kinapua Mountain very close to the river 
Bilomi; on Mount Kinapua there is a mete proclaimed by numerous 
native chieftains as having served as the recognized boundary between 
the Portuguese Ambenos and the Dutch Tumbabas. From the same 
Mount Kinapua a brook runs toward the Bilomi, and these two water- 
courses seem to continue each other from the summit. According to 
the native chieftains, the course of this river Oe-Sunan is the historical 
and natural boundary between the Portuguese Ambenos on one side, 
and the Dutch Tumbabas and Amakonos on the other side. 

3. The same native chieftains include in Ambeno all that region com- 
prised between the river Oe-Sunan on the east, the river Ni Fullan on 
the north and the incontestibly Portuguese territory of Oikuossi-Ambeno 
west of Mounts Kelali and Netton. On a private map published at 
Batavia the name Ambeno is found inscribed altogether in that part 
wrongly claimed today by the Netherlands. 

4. The treaty of 1859 rests on the principle that native states should 
not be separated, parcelled out; the boundary line proposed by the 
Netherlands cuts the Ambenos’ territory and would deprive those natives 
of their pasture and garden lands that are located to the east of the fron- 
tier and in Dutch territory. 

5. Nothing proves that the boundary to be effected ought necessarily 

to commence where the work of bounding had been suspended in 1899, 
following hostilities among the natives, and marked on the maps at the 
confluence of the Bilomi and the OeSunan brook, which in reality does 
not exist at that spot. There are two affluents at that spot; the Kam- 
boun and the Nono-Off. Why follow the course of the Kamboun to 
the north rather than that of the Nono-Offi, which comes from the north- 
east and spills into the Bilomi at that point? 
« By the maps of 1899 and 1904, in the opinion: of the Portuguese Gov- 
ernment, it was desired to give the boundary commissioners only “a 
drawing designed to fix ideas, and a vague and simple indication of what 
ought to be settled later.” 

The true intention of the eon tales of the treaty of 1904 was to 
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follow the course of the Oe-Sunan, where it is in reality, that is to say, 
farther east. Thus, in the sense of the treaty, nothing hinders ascend- 
ing the Bilomi to the point nearest the source of the true Oe-Sunan, a 
gource so near the course of the Bilomi that it is almost an affluent. 

6. The line proposed by the Netherlands, which according to the 
treaty of 1904 ought “to cross Nipani and Kelali (Keli) as much as: 
possible,” does not cross Nipani but touches only Fatu Nipani, that is 
- to say, the western extremity of Nipani. Hence it does not correspond 
to the program of 1904. 

7. The line proposed by the Netherlands does not constitute a nat- 
ural frontier, while that puee by Portugal follows water-courses 
nearly all the way.. 


IV. Tae Dutce POINT OF Vew 


The principal arguments of the Royal Government of the Nether- 
lands may be summarized as follows: 

1. The treaty of 1859 did not prescribe in any PA T way that 
native territories ought not to be divided or parcelled. On the con- 
trary, it assigned to Portugal “the state of Ambeno wherever the Portu- 
guese flag is raibed there,” thus sanctioning not only the division of a 
native state, but precisely the division of the very State of Ambeno, 
and that in the following terms: “The Netherlands cedes to * * * 
Portugal that part of the state of Ambeno which for several years has 
flown the Portuguese flag.” - 

More than this, the treaty of 1859 could have been, and has been 
modified effectively by the subsequent treaties, treaties which alone 
ought to be taken into consideration today in those places where they 
have modified the treaty of 1859. 

2. No uncertainty exists as to the point where the boundary commis- 
sioners of 1899 stopped. That point served as a basis for the negotia- 
tions of 1902, and was marked on the map (annex II) signed at that 
time by the negotiators of the two countries as to be adjoined to the 
draft of the treaty. That draft of 1902 became the treaty of 1904. 
From this point and no other begins line A-C, admitted in 1902 as prop; 
erly placing the frontier (map annex I). That line A-C extends from 
this point north as far as the source of the river Noel Meto, and the 
frontier ought then to follow that water-course as far as its embouchure _ 
into the sea in the north. 


A 
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The location of the source of the Noel Meto was recognized contra- 
dictorily in 1909: a mete was placed there by common agreement. The 
discussion concerned only the survey between that source and point 
A situate at the spot where the commissioners stopped in 1899. 

3. On the official map of 1899 (annex IV), as on the official map of 
1904 (annex III), an affluent, to which, by an error that the Netherlands 
does not contest, has been given the name of Oe-Sunan, is represented 
as coming from the north to the point in question. This river, which in 
reality bears among the Tumbabas the name of Kabun, and among the 
Ambenos that of Leos, corresponds wholly to the intention of the con- 
tracting parties, which was to follow, beginning with point A, an af- 
fluent coming from the north in the direction A-C. The error of name 
has the less significance since very frequently in that region the water- 
courses have several names, or change their names, or bear the name 
of the country they traverse: the region east of Kabun, or Leos (the 
Oe-Sunan of 1904) has, according to the Portuguese Government, the 
= name of Hue-Son, of analogous sound, and, according to the Dutch 
commissioners, that of Sunan, which explains the error of the commis- 
sioners. 

4. The native chieftains of Amakono (Dutch) declared (mixed com- 
mission, session of February 21, 1899) that their country comprises all 
the region “situated between the Oe-Sunan, Nipani, Kelali-Keli, and 
the Noel Meto (on the west), the sea of Timor (on the north), the Noel 
Boll Bass, the Humusu and Kin Napua summits (on the east), Tasona, 
the Noel Bobo and the Noel Bilomi (on the south).” Now the western 
frontier here described and indicated in 1899 as separating the Amakaros 
(Dutch) from Ambeno (Portuguese) is precisely that sanctioned by 
the treaty of 1904. The Oe-Sunan which figures there can be only the 
water-course to which mistakenly but by common agreement this name 
was given in the official maps of 1899 and 1904, that is to say, a water- 
course situated west of the disputed territory, and not the pretended 
OeSunan now pleaded by Portugal, which is situated on the eastern 
frontier of the disputed territory. Hence this is the very water-course, 
, no matter what its name, situated to the west of the said territory, which 
the parties agreed to adopt as a boundary. 

The proof that Portugal could not have had in view in 1899 and 1904 
the eastern stream to which it now gives the name of Oe-Sunan, is fur- 
nished by the fact that in the session of February 21, 1899, its commis- 
sioners proposed as a boundary a line starting from the point where 


248 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the stream then called Oe-Sunan spills into the Bilomi and then ascend- 
ing the Noel Bilomi easterly as far as Nunkalai (next crossing Tasona 
and from Kin Napua proceeding northerly as far as Humusu and to the 
source of the Noel Boll Bass, of which the course would have served as a 
frontier as far as its embouchure into the sea). This Portuguese propo- 
sition of 1899 would be unintelligible if there were a question of any 
other stream than that figuring on the official maps of 1899 and 1904 
with the, name of Oc-Sunan; how could there be question of another 
river Oe-Sunan situated east of Nunkalai smce Nunkalai is really west 
and not east of this new Oe-Sunan discovered by the Portuguese? 

5. Two inquiries recently instituted by the Dutch authorities of the 
Island of Timor confirmed, moreover, that no river by name of Oe-Sunan 
rises on Mount Kinapua; the stream that rises on the north slope, at a 
certain distance from the summit, has the names Poeamesse and Noil- 
polan, and at Fatoe Metassa (Fatu Mutdssa of the Portuguese) spills 
into the Noel Manama, the Ni-Fullan of the Portuguese maps (second 
Dutch Case, number VII, page 6). 

6. Quite precisely, the line proposed by the Netherlands does aot 
traverse the territory of Nipani, but the treaty of 1904 does not require 
that. It stipulates that the line designed to unite the source of the Oe- 
Sunan and the source of the Noel Meto shall cross “ Nipani as much as 
possible.” As the territory to be bounded was unexplored, the words 
“as much as possible” were justified; in fact, the line suggested by the 
Netherlands, if at all it crosses the territory of Nipani, crosses the western. 
extremity called Fatu Nipani. Now, according to the declarations re- 
corded in the proces-verbal of the boundary of February 21, 1899, the 
natives, in designating the OeSunan, Nipani, Kelali, and the Noel 
Meto as the eastern frontier of Okussi-ambeno (Portuguese) and as the - 
western frontier of Amakono (Dutch) had in view the rocky pile of 
Fatu Nipani, forming the western end of Nipani. 

7. The frontier proposed by the Netherlands is a natural frontier 
formed by a chain of mountains separating the water-courses all the ` 
way. 

It was never prescribed or recommended in 1902-1904 absolutely to , 
follow water-courses as a boundary, and, on the northern frontier of 
Okussi-Ambeno, bounds have been placed by common agreement ‘in 
several places, notably when the line passes from one river basin into 
another. (See especially Art. 3 of the convention of 1904, Numbers 2 

3, and 4.) 
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A few metes will suffice to designate the frontier on the ridge line pro- 
posed by the Netherlands. 

The survey claimed by Portugal, moreover, would itself also require 
metes in the region of Mount Kinapua, between the Bilomi and the 
pretendcd new Oe-Sunan, and elsewhere in the region between the 
source of the Noel Meto and the stream to which the Portuguese give 
the name Ni-Fullan, that is to say, at the two ends of the Portuguese 
survey. . 

8. The line that Portugal proposes today reproduces the substance 
of its claims of 1899 and 1902 in that region. Now, it is incontestable 
that by accepting the line A-C in the conference of 1902 and incor- 
porating it in the treaty of 1904 Portugal ceded the territory to which 
formerly it made pretensions. Equitably it could not claim that same 
territory today. 


V. Tae Roures or Law APPLICABLE 


According to Article 2 of the compromis, the arbitrator is to base his 
decision not only on the treaties in force between the Netherlands and 
Portugal relative to the boundary of their possessions in the Island of 
Timor, but also on the “general principles of international law.” 

It is almost superfluous to call these principles to mind. 

Heffter, Völkerrecht, section 94,° for example, is of this opinion: “ Every 
treaty binds to a complete and loyal execution not only of what literally 
has been promised but of that to which a party has bound itself, and 
also of what is conformable to the essence of any treaty whatsoever as to 
the harmonious intention of the contracting parties (that is to say, what 
is called the spirit of treaties).”’ Heffter adds, section 95: * “In case of 
doubt, treaties ought to be interpreted conformably with the real mutual 
intention, and conformably to what can be presumed, between parties 
acting loyally and with reason, was promised by one to the other ac- 
cording to the words used.” 


394. Alle Vertrage verpflichten zur vollstandigen redlichen Erfullung dessen, was 
dadurch zu leisten ubernommen worden, und zwar nicht bloss desjenigen, was da- 
durch buchstablich versprochen, sondern auch desjenigen, was dem Wesen eines 
jedem Vertrages, so wie der ubereinstimmenden Absicht der Contrahenten gemäss 
ist (dem s. g. Geist der Vortrage). 

495. Der Auslegung der Vortrage muss in Falle des Zweifels nach der erkenbarren 
gegen seitigen Absicht, dann aber nach demjenigen geschehen, was dem Einen Theile 
von dem Anderen nach den dabei gebrauchten Worten als versprochen, bei redlicher 
und verstandiger Gesinnung vorausgesetzt werden darf. 
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Rivier, Principes du droit des gens, II, No. 157, expresses the same 
thought in these terms: “‘ Above all the common intention of the parties 
must be established: id quod actum est. * * * (Good faith prevailing 
throughout this subject, treaties ought not to be interpreted exclusively 
according to their letter, but according to their spirit. * * * Principles 
of treaty interpretation are, by and large, and mutatis mutandis, those 
of the interpretation of agreements between individuals, principles of 
common sense and experience, already formulated by the Prudents of 
Rome.” (Ulpien, L. 34, in Digest De R. J. 50.17: “Semper in stipula- 
tionibus et in cetius contractibus id sequimur quod actum est.’’) 

Between individuals, the rules reverted to by Rivier were formulated 
in the principal codes in terms sufficiently precise to be used as com- 
mentaries: 

Code civil français, neerlandais, ete., Arts. 1156-1157. ‘In conven- 
tions one should seek to find what the common intention of the contracting 
parties was, rather than to stop with the literal sense of the words. When a 
clause is susceptible of two meanings it should be interpreted in that 
meaning which gives it some effect, rather than in that meaning which 
produces no effect.” German Civil Code of 1896, Art. 133: “To interpret 
a declaration of will, it is necessary to seek the actual will and not to be 
content with the literal meaning of the expression” (“Bei der Auslegung einer 
Willenserklarung ist der wirkliche Wille zu erforschen und nicht an dem 
buchstablichen Sinne des Ausdrucks zu haften’’). Portuguese Civil Code 
of 1867, Art. 684, Swiss Code des Obligations of 1911, Art. 18: “To ap- 
preciate the character and clauses of a contract, there is occasion to 
look for the actual common intention of the parties, without dwelling on in- 
exact names or expressions of which use might have been made, either er- 
roneously, or to disguise the true nature of the convention.” It is useless 
to dwell on the entire coincidence of private and international law in 
this point. 

It now remains only to apply these rules to the circumstances of the 
case and to seek to find what the actual and mutual intention of the 
Netherlands and Portugal was at the time of the RoSOMAtOnE of 1902 
that ended in the convention of 1904. 


* 


VI. Tas INTENTION oF THE PARTIES In SIGNING THH CONVENTION 
oF 1904 


1. The purpose of the treaty of Lisbon of June 10, 1898, had been to 
seek to establish a clearer and more exact boundary of the respective 
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possessions in the Island of Timor, and to cause “the enclaves now 
existing” to disappear (Art. 1). The “enclaves” figuring under this 
name in the previous treaty signed at Lisbon, April 20, 1859, were those 
of Maucatar (Art. 2, paragraph 1) and of Oi Koussi (Art. 2, second 
paragraph, and Art. 3, first paragraph). 

When in June, 1902, the delegates of both governments met at The 
Hague to seek to reconcile the diverging propositions of the boundary 
commissioners sent to the premises in 1898-1899, the delegates im- 
mediately agreed to grant Portugal the Dutch enclave of Maucatar at 

_the center of the Island of Timor, and to the Netherlands the Portu- 
guese enclave of Noimuti to the south of the “kingdom” of Ambeno. 
In the session of June 26th the Portuguese demanded, in the middle of 
the island, all the part of the territory of Fialarung, situate east of the 
river Mota Bankarna (see map annex II); they maintained further 
that the Kingdom of Ambeno, being bounded by the sea, could not be 
considered as an enclave any more than Belgium, Portugal, or the Nether- 
lands, and so this unquestionably could not be granted to the Nether- 
lands; they also claimed for Ambeno all the hinterland of the coast 
between the mouths of the Noel Meto and the Noel Boll Bass. This 
hinterland was to extend southerly as far as the river Bilomi and follow 
that river from west to east between the point at which the boundary 
commissioners stopped, in the west, in 1899 and, in the.east, a place 
called Nunkalai on the map at that time drawn up in common by the 
boundary commissioners of the two countries. The limits of the dis- 
puted territory having been designated by the four letters A B C D on 
a map (see annex II) presented by the Dutch delegates to the conference 
of 1902, the discussion turned to the western line A-C, hallowed by 
the Netherlands, and the eastern line B D claimed by Portugal. 

On the map annexed here under Number IV the respective claims 
have been-shown, as they result from the map signed in common by 
all the boundary commissioners at Koepang, February 16, 1899. 

The Dutch delegates declared at the conference of June 26, 1902, 
that the chieftains of the territory of Fialarung, in the middle of the 
Island of Timor, refused absolutely to pass under the sovereignty of 
"Portugal, so that it was not, or no longer was, possible to cut off that 
point which Dutch territory makes into Portuguese territory in that 
region (see map IT). 

The first Portuguese delegate replied that it was not necessary ‘‘to 
allow oneself to be guided too much by humanitarian motives toward 
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- the people of the Island of Timor; for petty causes these tribes quit their 
native soil to set up elsewhere, and several times they have left the 
Dutch territory to establish themselves in Portuguese territory, and 
vice versa.” Finally the Portuguese delegate renounced the territory of 
Fiamarungs in the middle of the Island of Timor, but asked that the 
western frontier of Oikoussi be fixed “according to the proposition of 
the Dutch commissioners of 1899.” (See this proposition in the proces- 
verbal of the session held at Koepang, February 8, 1899, in the first 
Portuguese Case, p. 24.) 

The next day, June 27th, the Dutch delegate accepted-the Portuguese 
proposition, but, to avoid all misunderstanding, claimed for his govern- 
‘ ment ‘absolute certitude that the eastern limit of Oikussi represented 
by the line A-C shall be designated as much as possible on the land 
itself.” 

In fact, there was a Wondene, for the first Portuguese dele- 
gate replied that the proposition of the day before “did not say that 
the frontier east of Oikussi shall be formed by the line A-C, but on the 
contrary by the line proposed by the mixed commission of 1899 and in- 
dicated by the letters A-B.” 

The first Dutch delegate immediately replied that “if the line A-C 
is not accepted as the frontier east of Oikussi (and if the Dutch de- 
mands for the frontier in the center of Timor are not accepted) * * * 
the Dutch delegates withdraw their consent to the Portuguese proposi- 
tion. * * * They would never be able to submit to their govern- 
ment a plan which did not satisfy these conditions.” The Dutch dele- 
gate ended by declaring that if a friendly agreement on this basis could 
not be reached, the Netherlands would have recourse to the arbitration 
foreseen by the convention of 1893 on the “enclave question,” 
thus giving it to be understood that in case of the line A-C being 
refused for the eastern frontier of Ambeno, the Netherlands would 
raise the much greater question of whether the whole of Ambeno was 
not an enclave that logically might revert to the Netherlands, since 
several times in the treaty of 1859 Ambeno had been designated as an. 
enclave; and since one of the objects of the convention of 1893 was the 

“suppression of enclaves.” 

At the session of June 28th, the Portuguese delegates “having seriously 
examined the proposition of the Dutch delegates, put forward in the 
session of June 27th, resolved to accept that proposition, as well as the 

terms advanced by them (by the Dutch delegates) on that subject.” 
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It is important to reproduce this discussion in detail, since it throws 
positive light on the real and mutual intention of the parties. Portugal 
declared herself satisfied with the conditions offered to her. In the mid- 
‘dle of the Island of Timor she acquired the large enclave of Maukatar; 
if she did not there acquire the country of the Fialarungs, she kept Oikussi 
Ambeno in the west of the Island of Timor, and avoided discussing 
before arbitrators the delicate question of whether this enclave was or 
was not an enclave susceptible of being granted in its entirety to the 
Netherlands; Portugal preferred under these circumstances to renounce 
the debated eastern part of Oikussi Ambeno rather than to risk losing 
more or even all in that locality. In a word, throughout the negotia- 
tions she found compensations deemed sufficient by her for abandoning 
the line B-D and the intermediate line A-B that she claimed. She finally 
accepted the line A-C claimed by the Netherlands sine qua non. 

Thus it is certain that this line A-C should be considered, in the inten- 
tion of the parties, as a concession made by Portugal to the Netherlands, 
and that fact was proclaimed by the Portuguese delegates themselves, 
in the case which they presented at the session of June 26, 1902, during 
the conferences at The Hague, in these terms: ‘‘ These territories repre- 
sent a considerable reduction of the frontiers of the kingdom of Ocusi- 
Ambenou.”’ 

2. What is line A-C? 

(a) First, where is point C? At the embouchure of the Noel Meto 
river into the Sea of Timor in the northern part of the island. No dis- 
pute exists on this subject, and the convention of 1904, Article 3, Num- 
ber 10, expressly stipulates that the frontier follows the thalweg of the 
Noel Meto from its source to its mouth. Between 1899 and 1902-1904 
Portugal on the contrary claimed all that territory east of the Noel Meto 
as far as the river Noel Boll Bass; the mouth of the Noel Boll Bass was 
_ point B, the northern end of the A-B line claimed by Portugal (Portu- 
guese proposition, session of February 21; 1899, second Dutch Case 
annex II, Proces-verbaux of the Hague Conferences, 1902, page 10, and 
maps here annexed I and II). 

If the location of point C is not disputed, it is nevertheless useful to 
state that the adoption in 1904 of the course of the Noel Meto rather 
than the course of the Noel Boll Bass, as a boundary line, proves the 
general intention of restoring the-frontier toward the west. 

(b) The location of the source of the Noel Meto was determined and 
a mete set there by common agreement (proces-verbal of June 14, 1909, 
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first Portuguese Case, page 26). All that part of the survey is thus 
definitely settled. (See map annex VI.) 

(c) Now, where is the other end of the line, point A acknowledged 
in the conference of 1902? The Netherlands maintain this point A 
is found where the reconnaisance of 1899 ended and where the commis- 
sioners had to stop their work because of hostilities between the native 
tribes, that is to say at the point where the commissioners, having fol- 
lowed the Nono Balena, the Nono Nive and the Noel Bilomi, reached 
the confluence of this last river with another coming from the north 
and to which by common agreement the name of Oe-Sunan was allotted. 

All the boundary line in the western and lower part of the basin of 
the Bilomi was sanctioned and definitely admitted as frontier by the 
treaty of 1904, Article 3, Number 9. At the time of the subsequent 
reconnaissance of June 17, 1909, it is stated in the proces-verbal that 
this point is not doubtful: “It is decided unanimously that the survey 
shall be followed from this point, that is to say, the point where the commis- 
sion of 1899 stopped its work.” ‘(First Dutch Case, annex ITI, page 4; 
first Portuguese Case, page 27.) The disagreement comes only as to 
what is to be done from this point on, whether toward the north (Dutch 
claim) or in the easterly direction (Portuguese claim). Now this point, 
at which the work was suspended in 1899, starting from which the dis- 
agreement had arisen in 1899 and 1902, was marked on the official map 
signed in a contradictory manner by the boundary commissioners of the 
two nations February 16, 1899. It is this very pomt which was con- 
sidered when in the conference at The Hague of 1902, the. delegates of 
the two states solved the dispute by -pronouncing in favor of a frontier 
extending toward the north and designated by the name of line A-C. In 
drawing up this map of February 16, 1899 (annex IV appended here) 
under the map annexed to the convention of 1904 (annex III, appended 
here), they state that there is absolute agreement between them as — 
to the location of the point in question. 

The Portuguese Government, moreover, does not contest very sharply 
the location of pomt A, for in its first case it expresses itself as follows, 
page 10: “There is no pretension to deny that the line starts from 
point A. What is debated is the subordinate inflexions * * *,” and 
farther on page 15: “There is no denial that the frontier concerned 
starts from the point where the surveyors were prevented from going 
farther; what is denied is that they had the intention of running it north 
from there.” — io a 
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From the above it results that the arbitrator is certain that three 
points of the line A-C have been duly established incontestably, and 
not even contested: point C in the north, the source of the Noel Meto- 
in the middle, and point A in the south, at the spot where the boundary 
work was suspended in 1899. These three points certainly correspond 
to the intention of the parties when they negotiated the project of the 
convention of 1902 and transformed it into the convention of 1904. To 
admit another solution as to the location of point A, moreover. would 
_ again place in question the frontier of the lower course of the Noel Bilomi 
agreed upon by Number 9 of Article 3 of the treaty of 1904; now, Num- 
ber 9 is not contested and is not in litigation. 

3. There now remains to examine the part of line A-C comprised 
between point A in the south and the source of the NOE Meto in the 
middle of line A-C. 

Here again, and always, we must look for the igal and harmonious 
intention of the parties when they bound themselves: 

In 1902 two propositions were in sight: That of Portugal had been 
formulated as follows in the proces-verbal of the session of the boundary 
commissioners held at Koepang, February 21, 1899 (annex II in the 
second Dutch Case): “From this last point (point A), the length of the 
Noel Bilomi as far as Nunkalali, from there crossing Tasona, Kin Napua, 
Humusu, as far as the source of the Noel Boll Bass; then the length of 
that river as far as its mouth.” At the conferences of The Hague of 
1902, this survey (D-B) was abandoned at the session of June 26th by 
the Portuguese delegation and replaced by the demand for an inter- 
mediate and diagonal survey A-B, which would have the course of the 
Noel Boll Bass as a frontier in the northwest instead of the Noel Meto 
(see map II here appended). On the 28th of June the Portuguese dele- 
gation abandoned this retreating line (ligne de retraite) A-B, moved 
back westerly from the: Noel Boll Bass to the Noel Meto, and accepted 
line A-C claimed by the Netherlands. This lme A-C was immediately 
traced on a map which officially had been annexed to the treaty of 1904 
(see map annex III). 

On this map the frontier, starting from point A where the undisputed 
frontier of the lower course of the Noel Bilomi ends, ascends in a north- 
erly direction the course of a small affluent called Oe-Sunan by common 
agreement, then continues northerly as far as the location, then not 
known, of the source of the Noel Meto. This survey on the map was 
defined and commented on as follows in the treaty, Art. 3, Number 10: 
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“Starting from this point (A) the boundary follows the thalweg of the 
Oe-Sunan, crosses Nipani and Kelali (Keli) as much as possible, strikes 
the source of the Noel Meto and follows the thalweg of that river as far 
as its mouth.” Now this text, made definitive in the treaty of 1904, 
reproduces word for word the text proposed by the Dutch commissioners at 
that same session at Koepang, February 21, 1899, in opposition to what 
the Portuguese claimed at that time. Simply calling to attention these 
two maps and the fact that in 1902-1904, the Portuguese proposal was 
ignored totally and the Dutch proposal inserted word for word, suffices 
to establish by evidence the intention of the contracting parties: when 
they negotiated and signed the agreement of 1904 they adopted the 
Dutch survey and threw aside the survey desired by Portugal on that 
part of the frontier of the two states in the Island of Timor. Thus, in 
the mind of the arbitrator, the two parties had a real and harmonious 
wish to adopt the most western survey, not only on the northern slope of 
the island between the Noel Boll Bass and the Noel Meto, but also in 
the center of the island, between the source of the Noel Bilomi and the 
source of the Noel Meto. 

It is now fitting to enter into the details of examining the most western 
survey : 

4. Portugal observes today that the water-course marked Oe-Sunan 
on the official maps of 1899 and 1904, and in Art. 3, Number 9 of the 
treaty of 1904, does not exist; that really this water-course bears the 
name of Kabun among the members of the Tumbaba tribe or of Leos 
among the members of the tribe of Ambeno, and that the true Oe-Sunan 
is to be found six or seven kilometers farther to the east. It is true, the 
Portuguese Government adds, that this other Oe-Sunan is not an af- ` 
fluent of the Bilomi river, that it takes its source at a certain distance 
from that river, on the north slope of Mount Kinapua, but this other 
Oe-Sunan and Mount Kinapua are claimed by the Ambenos (Portuguese) 
as from ancient date forming the frontier between them on the west and 
the Dutch Amakonos on the east: So it is this other river, in the opinion 
of the Portuguese Government, that the two governments had in mind, 
when in Article 3, Number 10 of the treaty of 1904 they pULUES phat 
the frontier would follow the course of the Oe-Sunan. 

To appreciate the scope of this allegation there is reason to saeolledt 
that, on the map prepared by the boundary commissioners of the two 
Nations at Koepang, February 16, 1899 (map annex IV) the frontier 
then demanded by Portugal is indicated by a dotted line following the 
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the conviction of the arbitrator that Portugal accepted line A-C as it 
was claimed by the Netherlands, precisely because Portugal preferred to 
abandon claims of a secondary order to the east, in order to save the 
big piece, that is to say, in order to save what the treaty of 1859 calls 
the “enclave” of Ambeno-Okussi. The Government of the Netherlands, 
in the mind of the arbitrator, also correctly maintains in its second Case, 
page 2, that nothing in the treaty of 1859 prevented the division of the 
kingdom of Ambeno, and adds: “Even if the treaty of 1859 did not 
sanction such a division, the Portuguese Government legitimately could 
not oppose such a division now. Such objections would come too late, 
and ought to have been raised before the conclusion of the treaty of 
1904.” 

The arbitrator observes, moreover, on the two official maps of 1899 
and 1904 (annexes III and IV) that Nipani is indicated as being very 
close and slightly to the east of line A-C, a short distance from the source 
of the Oe-Sunan (recognized at present as rightfully called Kabun or 
Leos); if the survey now claimed by Portugal were adopted, that survey 
would pass very far to the east and north of Nipani, and consequently 
would “cross” that territory still less than the survey proposed by the 
Netherlands. It is true that the Portuguese Government locates Nipani 
(see the map annexed under Number VI of the first Dutch Case and 
the word Nipant written in blue on the map here appended, annex IV) 
northwest of the disputed territory, but this unilateral Portuguese 
map could not be weighed in opposition to the two official maps of 1899 
and 1904 (annexes III and IV), signed by the delegates of the two states; 
besides, even on this exclusively Portuguese map, the frontier desired 
by Portugal seems surveyed to the north of Nipani and does not appear 
to “cross” that territory. 

6. The Government of the Portuguese Republic finally objects to 
this survey of a line almost due north and south between the source of 
the Kabun or Leos river and the source of the Noel Meto, since it is a 
land frontier, necessitating the placing of metes, while the eastern line 
suggested by Portugal is formed essentially by a succession of streams, 

«which is preferable in order to avoid conflicts among the natives. In the 
mind of the arbitrator, this objection rests on no information resulting 
from the negotiations of 1899 or 1904. On the southern frontier of 
Okussi-Ambeno, the frontier adopted in 1904 in not a few points is m- 
dependent of water-courses and ought to have been or would have been 
marked on land by metes. The very survey suggested by Portugal 
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would also admit of being in part on-land and necessitating the setting 
of metes, notably at the southeast angle (in the environs of Mount 
Kinapua, between the course of the Bilomi river and the river called 
Oe-Sunan by the Portuguese), and at the northeast angle (between the 
sources of the river by the Portuguese called Ni Fullan and the source 
of the Noel Meto). 

' The survey suggested by the Dutch boundary commissioners would 
appear to the arbitrator to constitute a, frontier Buen natural 
easily to be bounded on land. 

It consists of a continuous series of rather high summits, from north 
to south, bearing the names of Netton, Loamitoe, Adjausene, Niseu, 
Wanat, Fatoe-Nipani, Kelali or Keli, of which the altitude is indicated 
as from 500 to 1,000 meters. This range serves as a watershed, and the 
rivers east of that line run east. Thus it does not seem that it would be 
_ difficult technically to proceed to the boundary along that range of ele- 

vations, the general direction of which corresponds entirely to the theo- 
retical line A-C adopted by common agreement in 1904. 


VII. CONCLUSIONS 


The preceding considerations of fact and law lead the arbitrator to 
the following conclusions: 

1. The treaty of 1859 had granted to Portugal in the eastern part of 
the island of Timor, the Oikussi-Ambeno “enclave,” and at that time 
the Netherlands ceded to Portugal “that part of Ambenu which, for 

several years, has raised the Portuguese flag.” 
-~ 2. The purpose of the convention of 1893 was to stani in the 
- clearest and most exact fashion the boundary” of the respective posses- 
sions in Timor and “to cause the enclaves now existing” there “to 
disappear.” ` 

3. The convention of 1904 rectified the frontier in the center of the 
island by. granting Portugal the Dutch enclave of Maukatar and other 
' disputed territory, and in the southwestern part of the island the Portu- 
guese enclave of Noemuti to the Netherlands. On the other hand, dur- 
ing the negotiations of 1902 the Netherlands renounced raising. thee ` 
greater question of whether Oikussi-Ambenu was, as the treaty of 1859 
indicated it, an “enclave” rightfully reverting to them. This agree- 
ment was reached under the condition, expressly accepted by Portugal, 
of adopting for the eastern frontier of the kingdom of Oikussi (Ambenu) 
line A-C claimed by the Netherlands during the negotiations of 1902. 
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This line A-C was established by the treaty of 1904. (See map annexes 
I and IT.) 

4. Point C of this line is not disputed; it is located on the north coast 
of the Island of Timor, at the embouchure of the Noel Meto into the 
sea, the course of which river was substituted in 1902-1904 for the course 
of the Noel Boll Bass river, located farther east and claimed by Portugal. 

The course of the Noel Meto, of which the thalweg was to serve as 
the frontier as far as the source, was recognized, is not disputed, and a 
mete was set contradictorily at its source. 

5. Point A at the southern end of the line agreed on in 1904, is the 
point where the boundary work was interrupted in 1899. This has not 
been disputed seriously by Portugal, who twice in the first Case uses 
the words: “It can not be denied that.the line starts from point A, to 
which the. proces-verbaux of the negotiations refer (p. 10). * + + It 
is not disputed that the frontier concerned does not start from the point 
where. the surveyors of 1899 were hindered from going any farther” 
(p. 15). To dispute the location of point A would again put in question 
the boundary of the lower course of the Bilomi downstream from that 
point; now, that part of the frontier was settled definitely by Number 9 
of Article 3 of the treaty of 1904; moreover, point A was marked con- 
tradictorily on the official maps of 1899 and 1904 (see annexes IIT and 
IV). 

6. Starting from point A the negotiators of 1902-1904 found them- 
selves confronted with two proposals. One, the Portuguese proposal, 
consisted in ascending the Noel Bilomi river as a frontier in an easterly 
direction as far as Nunkalai, then directing the frontier to the north, 
through Humusu, finally striking the sourcé of the Noel Boll Bass spill- 
ing into the sea east of the Noel Meto (line B-D). The other, the Dutch 
proposal, said A-C line, consisted in striking north from point A as far 
as the sources of the Noel Meto. The negotiators clearly and categoric- 
ally repudiated the first Portuguese survey to accept the second lime 
A-C claimed by the Netherlands; on the map annexed to the treaty of 
1904 they granted to the Netherlands both banks of the Noel Meto up- 
stream from point A, at which the boundary runners had stopped their 
work in 1899 (see maps III and IV). 

7. The déscription ‘of this line A-C in the treaty of 1904, Article 3, 
Number 10, the maps contradictorily sketched in 1899, and on which 
the negotiators of 1902 deliberated, and finally the official map annexed 
to the treaty of 1904, mention an affluent at point A as properly form- 
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ing a boundary in a northerly direction, to which all parties gave the 
name of OeSunan from 1899 to 1909. Today all parties agree this 
affluent really bears the name of Kabun or Leos. Another river subse- 
quently discovered about six kilometers farther east bears the name of 
Oe-Sunan according to the Portuguese, and rises north of Kinapua, a 
mountain situate very near the north bank of the Bilomi. The existence 
of this Oe-Sunan stream is contested by the Netherlands, in their second 
Case, following two recent reconnaissances: this alleged Oe-Sunan really 
would be called Poeamesse or Noel Polan. 

In the mind of the arbitrator it is impossible that this other Oe-Sunan 
river, if it exist, could have been the one the negotiators of 1899 and of 
1902-1904 had in view, for 

(a) It is not an affluent of the Bilomi; 

(b) The frontier proposed by Poriagal at this period and mapped by 
common agreement in 1902-1904 was, starting from point A and pro- 
ceeding easterly, to pass through Nunkala: then through Kinapua and 
west of the source of this new river called Oe-Sunan by the Portuguese; 

(c) Both banks of the Bilomi upstream to the east of point A having 
been granted to the Netherlands in 1904, the affluent that is to serve as 
a frontier in a northerly direction cannot be sought upstream and east 
of point A. 

General’ principles for the interpretation of conventions demand that 
account be taken “of the real and mutual intention of the parties with- 
out pausing on inexact expressions or terms which possibly they have 
used erroneously.” It is true that the parties erred in giving the name 
Oe-Sunan to the affluent coming to point A from the north, but this is 
the only affluent (then erroneously called Oe-Sunan) which, in the har- 
monious thinking of the parties, was necessarily the point at which the 
frontier ought to leave the Noel Bilomi to proceed north,—and not 
any other river to which the Portuguese give the name Oe-Sunan and 
which would be located six kilometers farther east. In other words, the 
thalweg of the river today called Kabun or Leos is what ought to serve 
as the frontier from point A north. l 

8. Starting south from the source of this Kabun or Leos river (wrongly 
called Oe-Sunan from 1899 to 1909) the frontier, according to the tenòr 
of Article 8, Number 10 of the treaty of 1904, ought “to cross Nipani 
and Kelali (Keli) as much as possible” to reach the source of the Noel 
Meto to the north. _ 

The boundary proposed by the Portuguese would go completely 
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around that region designated under the name of Nipani on the official 
map of 1904 and according to that map situated near the source of the 
Kabun or Leos; the frontier would be several kilometers distant from 
Nipani in an easterly direction. Even if, as does a Portuguese map 
which has no character because being contradictorily acknowledged, 
one gives the name of Nipani to a region located much more to the north, 
east of the sources of the Noel Meto, the frontier claimed by Portugal 
would not the more cross Nipani, but would go around it to the north. 

The treaty of 1904 prescribes the crossing of Nipani “as much as 
possible.” The survey suggested by the Netherlands runs along the 
western part of Nipani and is nearer to it than the survey proposed by 
Portugal. . 

9. Portugal objects that the line due north and south between the 
sources of the Kabun and the Noel Meto rivers would parcel the terri- 
tory of the Ambenos, granting part to the Netherlands and part to 
Portugal; this parcelling would be contrary to the treaty of 1859. 
~ In the mind of the arbitrator, this objection is not established in the 
sense that already in 1859 a “part ” of Ambeno was placed incontestably 
under the sovereignty of the Netherlands. Besides, in the course of the 
negotiations from 1899 to 1904, contradictory declarations of the natives 
were produced, the Dutch Amakonos and Tumbabas claiming the dis- 
puted territory, and the Portuguese Ambenos claiming it from their 
side. Thus the alleged parcelling is not demonstrated. More, it was 
understood in the conferences of 1902, on the observation of the first 
Portuguese delegate himself, that there was no need to be extensively 
preoccupied with the pretensions of the tribes who frequently displaced 
each other and passed successively from the territory of one of the 
states to that of the other. The objection that the territories even of 
one tribe ought not to be parcelled could not be entertained by the ar- 
bitrator, for it would need to have been presented during the course of 
the negotiations from 1902-1904; at this time it is too late, because the 
treaty of 1904, all that the arbitrator had to interpret Article 3, Num- 
ber 10, makes no mention of any intention of the parties never to divide 

‚native populations; on the contrary, that treaty ran the boundary line 
according to the conferences in the course of which it was understood 
that considerations of that kind ought not to be preponderant. i 

10. The summit line proposed by the Government of the Netherlands 
between the source of the river Kabun (Leos) to the south, and the 
source of the Noel Meto to the north, is sufficiently natural to be sur- 
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veyed on land without great practical difficulties. It offers the advan- 
` tage that the water-courses uniformly descend from that summit line 
toward the territories placed wholly under Dutch sovereignty. The 
survey suggested by the Portuguese Government, on the contrary, would 
attribute the upper and the lower part of these several streams to ai 
ent sovereignties. 

11. In a general way, in fact, the demand of Portugal oie 
completely, for all the territory between the Noel Bilomi to, the south 
and the Noel Meto to the north, the line that that state claimed in 
1902 and abandoned at the end of the conference of 1902 and in the 
treaty of 1904. If the present Portuguese claim were established, it 
would not be explained why the Netherlands in 1902 made a sine qua 
non condition of the rejection of this Portuguese-demand. Conventions 
between. states, like those between individuals, ought to be interpreted 
“rather in the sense in which.they can have some effect than in the 
sense in which they can produce none.” The Dutch threat to break 
off the negotiations in 1902 would have meant nothing if the intention 
had been to grant Portugal precisely the territory claimed by the Nether- 
lands as a condition for agreement. . 

12. Finally, if we take the pomt of view of equity, which it is im- 
portant not to lose sight of in international relations, the summit line 
proposed by the Netherlands is not contrary to equity, in the sense that 
Portugal will receive more territory than it had reason to hope for ac- - 
cording to the theoretical line A-C, to which she consented in 1904, 
before the land could be explored. Line A-C is wholly inside the ter- 
ritory that will revert to Portugal; the Portuguese Republic, in fact, will 
receive a better share than it ought to expect there (see map appended 
VO). If, on the contrary, the eastern survey suggested by the Portu- 
guese Government were adopted, the Netherlands could rightfully al- 
lege that they were being deprived of. almost all the territory which 
theoretically was granted to them in 1904 as compensation for abandon- 
ing the enclave of Maukatar in the center of the Island. of Timor and 
in compensation for epEndonye: Dutch claims to the whole of the Am-. 
beno “enclave.” 

Consequently, . . 

The arbitrator, considering the two treaties signed at Lisbon, April 20, 
1859, and June 10, 1893, and the treaty signed at The Hague October 1, 
1904 between the Netherlands and Portugal for. the boundary of. their 
respective possessions in the Island of Timor; | | 
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Considering the compromis of arbitration signed at The Hague, 
April 3, 1913, and notably Article 2 thus couched: “The arbitrator, 
relying on the evidence furnished by the parties, shall decide, governing 
himself by treaties and the general rules of international law, how, con- 
formably with Article 3, Number 10 of the convention concluded at 
The Hague October 1, 1904, concerning the boundary of Dutch and 
Portuguese possessions in the Island of Timor, ought the boundary line 
to be fixed, starting from the Noel Bilomi, as far as the source of the 
Noel Meto;” 

Considering the diplomatic notes designating the undersigned as 
arbitrator through the application of Article 1 of the compromis; 

Considering the first and second Cases deposited in due time by each 
of the high contracting parties, as well as the maps and documents an- 
nexed to the said Cases; 

Considering the statements of fact and of law formulated above under 
Numbers I to VII; 

Considering the convention signed at The Hague October 18, 1907, 
for the pacific settlement of international disputes; makes the following 


AWARD 


Article 3, Number 10, of the convention concluded at The Hague, 
October 1, 1904, concerning the boundary of Dutch and Portuguese 
possessions in the Island of Timor, ought to be interpreted conformably 
with the conclusions of the Royal Government of the Netherlands for 
the boundary, starting from the Noel Bilomi, as far as the source of the 
Noel Meto; consequently it will proceed to the survey of that part of the 
frontier on the basis of the map scaled at 1/50,000 annexed under No. IV 
of the first Case deposited with the arbitrator by the Dutch Govern- | 
ment. A reproduction of this map signed by the arbitrator is appended 
as annex VII to the present award of which it shall be an integral part. — 

Expenses, fixed at 2,000 francs, have been deducted from the sum of 
4,000 francs consigned to the hands of the arbitrator in execution of 
Art. 8 of the compromis of April 3, 1918; the remainder, or 2,000 francs, 
shall be remitted in equal shares to the two parties, and recewted, at the 
moment of the notification of the award. 

Done in three originals, of which one shall be deposited and receipt 
therefor taken by M. the Secretary General of the International Bureau 
of the Permanent Court of Arbitration at The Hague, with His Excel- 
lency the Minister of Foreign Affairs of The Netherlands as notification 
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. to the Royal Government of the Netherlands, and of which the second 
shall be deposited on the same day and in the same form with His Ex- 
cellency the Envoy Extraordinary and Minister Plenipotentiary of the 
Portuguese Republic near H. M. the Queen of the Netherlands, as noti- 
fication to the Government of the Portuguese Republic. The third 
original shall be deposited in the archives of the International Bureau 
of the Permanent Court of Arbitration. 

' LARDY. 
Paris, June 26, 1914. 


BOOK REVIEWS 


The British Empire and the United States: A Review of ther Relations 
During the Century of Peace following the Treaty of Ghent. By Wil- 
ham Archibald Dunning, Professor of History and Political Philos- 
ophy in Columbia University. New York: Charles Scribner’s Sons, 
1914. 


We learn from the preface that this “delicate and difficult task” was 
entrusted to Professor Dunning by President Nicholas Murray Butler, 
representing the Carnegie Endowment for International Peace and by 
authority of the American Peace Centenary Committee, and it is being 
circulated by the Carnegie Endowment. It is preceded by an Introduc- 
tion of some length by James Bryce, written after he had examined the 
author’s work. He pays him a well deserved compliment for the exe- 
cution of his task “with so much judgment as well as with a conspicuous 
impartiality,” and adds some interesting comments on the general topic 
with the rare discrimination which distinguishes his writings. 

The title page properly describes the work as “a review of their [the 
two countries] relations during the century of peace folowing the Treaty 
of Ghent,” and it will be the judgment of every careful reader on com- 
pleting the volume that the task has been well done. It will take high 
rank as a philosophical and historical discussion of the relations of the 
two peoples in this interesting period. It cannot fail to have a marked 
influence in promoting the cause of international peace, the object which 
the Endowment and the Centenary Committee have so much at heart. 
This attractive narrative is replete with aptly worded descriptions of 
the many crises through which the two countries have passed in the 
century, when the various boundary disputes, the fishery questions, the 
slavery agitation, the Venezuela boundary and others, seemed to be 
threatening open hostilities. In none of these is the author’s command 
of language, array of cause and effect, of conflicting passions and preju- 
dice, and his intimate mastery of his facts, so conspicuous and charming 
as in his narrative of the Civil War. ‘The effects on our foreign relations 
of that great political and social cataclysm have never been more cor- 
rectly or effectively portrayed. 

The book shows great research and careful study, and gives occasion 
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for very little criticism as to facts and conclusions. A few unimportant 
ones may be noted. The statement that a popular belief prevails in this 
country as to the War of 1812 that “the Americans won as decisive a 
triumph as that which was crowned at Yorktown” (page 9) is subject 
to some qualification. By the War of the Revolution we gained the 
great object for which it was fought, our independence. Every intelligent 
American knows that we gained nothing for which we fought the War 
of 1812. It is asserted that President Polk’s declaration in 1845 was an 
“indefinite extension of Monroe’s doctrine” (page 132). This would not 
be accepted by the adherents of that doctrine today. The action of the 
Senate on the first Hay-Pauncefote Treaty is described as “diligent, not 
to say suspicious scrutiny,” and the result is summed up in the words 
“eventually the extremists had their way,” (page 331). The fact is that 
the first treaty did not repeal or supersede the Clayton-Bulwer Treaty, . 
and it was the almost unanimous judgment of our public men that no 
treaty should be made which did not absolutely abrogate it. The Senate 
followed, not the “extremists,” but the general judgment of the country. 
Prof. Dunning’s work constitutes a volume of over 400 pages, and it 
is possible that quite a number of those to whom it is sent by the Car- 
negie Endowment may be deterred in this busy age, by its size, from 
reading it. No one who had the leisure to peruse it carefully would wish 
any of’it curtailed, but the critical observer might wish that the volume 
had been brought within a more reasonable compass by the author keep- 
ing more closely to his subject. Digressions into the realm of domestic 
politics, while interesting, tend somewhat to divert the general reader 
from the prescribed subject, and he fails to readily see the connection 
between it, for instance, and a discussion of Catholic emancipation, 
Daniel -O’Connell and Parliamentary reform, or the United States 
Bank, the “spoils system,” and Jacksonism. While a curtailment as 
to these subjects is suggested, on one topic the author might well have 
dwelt at greater length. The most conspicuous element in preserving 
the hundred years of peace between the United States and Canada has 
been the disarmament on the Great Lakes, and it: is the one measure 
which above all others today commends itself to the nations of the world. 
‘as the best preventive of war. At different times during the century its 
utility was tested, as in the Canadian rebellion and in our Civil War, and 
it is to be regretted that so competent a writer as the author should not 
have more fully elaborated its advantages. | 
The most serious defect of the book is that the author at times falls 
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into “a free and easy”’ style of writing both as to topics and public men. 
One of his chapters he styles “The Roaring Forties,” for what reason 
is not quite evident, unless it be on account of his low estimate of Presi- 
dent Polk. He cites in his table of contents “The Democracy’s sense of 
power and craving for bigness” and in discussing the annexation of 
Texas, refers to “the gleams of smudgy glory from the war in Mexico” 
(page 148), “American diplomats * * * diligently fishing in the 
murky waters of Latin-American politics” (page 155), to the British 
Musquito coast action as ‘‘the diplomatic equivalent of a fraud” 
(page 162), and to the “wile and guile in the lobbies of legislation in 
Nicaragua and Washington” (page 165). 

But still more objectionable is the liberty he takes with the character 
and reputation of the statesmen of the two nations. ‘“‘Palmerston’s per- 
sonal concern about the Americans was of the slightest,” he writes, and 
that he regarded ‘‘the United States as a vexatious intruder in the field 
of serious diplomacy” (page 154). “Lord Salisbury’s reputation in 
America was that of a case-hardened aristocrat,” and the fishery trouble 
was regarded as “a manifestation of the unfriendly spirit which the 
prime minister was disposed to promote” (page 282). The election 
snare into which “the British minister at Washington Sir L. S. Sackville 
West” fell is described as “a trick that anything above infantile sa- 
gacity would have detected” (page 283). 

President Polk is described as “the crude and narrow Tennessee 
Democrat” who “offered a strange contrast to the broad culture and 
long experience of the British aristocrat ’’ (Palmerston), and his annual 
message of 1845 as a “belligerent pronouncement” (pp. 132, 153), the 
author losing sight of the fact that history accredits the administration 
of Polk as one of the most successful and useful which our country has 
enjoyed. The negotiations of his Secretary of State are characterized 
as “the almost tearful protests of the timid Buchanan” (page 131). 
In the review of the Trent affair it is stated that ““Seward’s paper elicited 
scant applause from the experts of international law,” although on the 
next page it is stated that ‘‘the law officers of the crown, * * * the 
British legal authorities” maintained ‘‘the precise ground that Seward 
took in his despatch” (pp. 214, 215). President Harrison’s administra- 
tion is described as “a policy of extreme and aggressive protection- 
ism. * * * In addition to this policy it brought to the front a 
_ personality which gave small promise of better relations with any foreign 
power. Mr. James G. Blaine became Secretary of State.” But the 
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inaptness of this characterization is shown by the author’s statement 
later on: ‘‘ Forebodings in this respect proved groundless” (page 284). 
Mr. Olney’s attitude in regard to the Venezuela arbitration is dealt 
with in such language as the following: ‘Secretary Olney’s pronounce- 
ments were startling,” “audacious and arrogant dogmas” ‘‘Olney’s 
note was startlingly new * * * somewhat coarse and repulsive ” 
(pp. 306, 7 and 8). 

These characterizations in unfavorable terms of national policy and 
of statesmen held in high esteem would be quite allowable in an author 
who was writing a treatise on his own account, but it is given to be 
understood that in the present case he was engaged for a specific work 
by organizations which desired to have produced a volume which would 
promote international good feeling and not offend national sensibilities 
or awaken individual resentment. President Butler describes the en- 
gagement as a “delicate task,” but these citations seem to show a for- 
getfulness of the duty assumed. Nevertheless they are but as slight 
defects in a work which will take a high place in the historical and 
philosophical study of this important era in the world’s affairs. 

Jonn W. Foster. 


The Essentials of International Law. By Amos 8. Hershey, Ph. D. New 
York: Macmillan Company, 1912. pp. xlviii, 558. $3.00 net. 


The above is a work of some 532 pages beside a Table of Cases of 8 
pages, a “ List of Authorities” of 29 pages and a careful index of 26 pages. 

The purpose of Prof. Hershey is, as he tells us, “to furnish the teacher 
and student with an upto-date text adapted to the needs of the class- 
room,” and also to present the specialist as well as the general public 
with a “scientific treatise on the subject.” The scheme of arrangement 
is to present in a clear, consecutive and concise text “the Essentials of 
International Public Law,” leaving “minor and controversial details” 
to extended footnotes and closing each chapter with an elaborate bib- 
liography of the topic treated. ‘Those parts of international law which 
have been officially codified, viz., the Hague Conventions and the Dect 
laration of the London Naval Conference of 1909” have been “in- 
corporated into the body of the text.” The historical chapters and 
those on “The Succession of States” and “ Aérial Space” had already 
appeared in this JournaL. The work is based especially upon “modern 
or contemporary as distinguished from the older sources and author- 
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ities” and free use has been made of the material found m late mono- 
graphs and periodicals. l i 

Professor Hershey is a graduate of Harvard in letters and in law, took 
his doctorate at Heidelberg and was for some time a student in Paris. 
The work we are reviewing shows in every page, as might be expected, 
the most thorough scholarship and the widest research. The author’s 
equipment is admirable and his care and industry obvious. Perhaps 
the most striking and interesting chapters are those devoted to a general 
view of the history and development of international law and the con- 
tributions of different periods and nations thereto. The succeeding 
chapters show sometimes the limits of space and the text seems some- 
what elemental, but it is always enriched with abundant and discrim- 
inating notes and always with a full bibliography, including not only 
English and American publications, but those of all nations and in all 
tongues, not omitting the valuable contributions of South American 
scholars. 

The author very successfully controverts the theories of Bentham 
and Austin that international law is not “a branch of true Law” showing 
that this theory is today “rejected by an overwhelming weight of au- 
therity except possibly in England and the United States,” and that 
“Tt is now generally agreed that the Austinian view of law is formal, 
narrow, arbitrary, unhistorical and unphilological,” a conclusion most 
gratifying to this reviewer, who has found Austin as profitless as tedious. 
It may not be improper to note that in the history of international law 
among the “authorities contributed by the United States,” apart from 
himself, Dr. Hershey enumerates six of the editors of this JOURNAL. 

He recognizes man as “a fighting animal almost constantly engaged 
in a desperate struggle for existence with his environment and frequently 
at war with his fellows,” but says he is “also a social and political being 
who has long since discovered that mutual co-operation and organization 
are at least as essential to human well-being and progress as are struggle, 
rivalry and competition.” 

He quotes the proverbial saying of Plutarch “ Woe to the conquered,” as 
showing the law of the ancient world, and traces the great amelioration . 
of international relations and of the laws of men which have obtained 
especially since the writings of Grotius. He was not called on to record 
the terrible reversion to older customs, carried out with the ghastly 
efficiency of modern contrivance, which the present wars have witnessed 
and which make Plutarch’s proverb live again. 
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However, he points out that the massacre of 4000 prisoners by Napo- 
leon at Jaffa proved as impolitic as it was inhuman, since it stimulated 
the defenders of Acre to so desperate a resistance that it was successful 
and defeated the purpose of the invading force and compelled their 
retreat across the desert to Egypt (p. 374). 

The lesson of this incident should not now be forgotten. 

Perhaps the fate of Melos conquered by Athens shows that Greek 
culture was as pitiless as that of some modern states of intellectual 
reputation. Professor Hershey says (p. 37): 


‘The whole male population of Melos was slain and the women and children sold 
into slavery. The Dorian people of Melos had committed the offense of trying to 
remain neutral during the Peloponnesian War. The Athenians frankly repudiated 
all considerations of justice and maintained that gods and men alike “always main- 
tain dominion, whenever they are stronger.” a l 


It is very interesting to see that the period of the French and American 
Revolutions, as in many other matters, “ marks a new epoch in the his- 
tory of international relations.” 

“The Abbé de Saint-Pierre presented his ‘Project of Perpetual Peace’ 
and Montesquieu taught that the law of nations is naturally based upon 
the principle that the various nations should do each other as much good 
as possible in times of peace; in war as little harm as possible without 
injuring their true interests,” and presently under the lead of Washington 
our own country asserted and shortly established neutral right upon 
the high sea as never known before, greatly enlarging the freedom and 
safety of that great source of well-being and of civilization, international 
commerce. Mr. Hershey shows that this country has remained the 
principal champion of neutral rights ever since. 

It is curious in this work, as we contemplate the present German 
Empire, to learn that the Peace of Westphalia (1644-48) practically 
recognized the independence and legal equality of 355 sovereignties of 
Germany and it makes us realize the wonderful unifying work of Bis- 
marck. Considering the disregard of even the most solemnly and re- 
cently affirmed rules in the present European war, it is interesting ta 
learn that at Aix la Chapelle (1818) “the Powers declared for the first 
time that it was their unalterable determination never to swerve from 
the strictest observance of the Law of Nations, either in their relations 
with one another or with other states,” and to see that they held a 
series of congresses during the next four years authorizing interventions 
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in Naples, Piedmont and Spain; that when the extension of this system 
to Spanish America was proposed the President of the United States, 
instigated by Great Britain, always hostile to the practice, promulgated 
in 1823 the Monroe Doctrine, which is still an abiding force in the inter- 
national policies of this half of the globe. 

Everywhere Dr. Hershey sustains himself by wide and varied re- 
search and citation, from which he is able to generalize with vigor and 
convincing force. Where there are conflicting views, he states both 
fairly and indicates with decision the prevailing or preferable doctrine: 
for instance, as to the elusive jurisdiction over aérial space (p. 233) 
where he approves Westlake’s formula “The state has a right of sov- 
ereignty over aérial space above its soil, saving a right of inoffensive 
passage (usage) for balloons and other aérial machines and for com- 
munication by wireless telegraphy.” This reviewer would suggest that 
it is now obvious that this right so saved must be further restricted to 
prevent espionage, especially as to fortified places, and interference with 
government wireless messages. ‘The recent arrest and detention of 
Japanese airmen giving exhibitions near fortifications in our Pacific 
Islands, illustrates the necessity even in time of peace. It will be most 
improvident to adopt a rule which will expose the plan and arrangement 
of every fortification to aliens and hired spies in times of peace, and 
this difficulty is somewhat recognized on p. 234. 

The comments on Hall’s “otherwise admirable work” for “its anti- 
American bias upon several occasions” is wholly warranted, and that 
almost malignant bias is the one great defect in Hall’s otherwise most 
able and satisfactory treatise. The conflict of the American and English 
cases as to interest on debts where debtor and creditor are divided by the 
line of war is merely indicated. The English cases, it is submitted, are 
slight, ancient, and unsatisfactory and the subject much oftener, more 
recently, more fully and conclusively decided by the American courts 
against interest running in such cases (see article by this reviewer [Law 
Quarterly and Review, London}). 

Dr. Hershey (p. 496) cites an article by this reviewer on “Continuous 
Voyage” as in the Harvard Law Review of 1901. This is a slight error. 

“The article was read at the Guildhall, London, August 2, 1910, and 
published in the Harvard Law Review, for 1911. 

A slight error also seems to have intervened in the text (p. 164), where 
the riots at New Orleans and Key West in 1851, it is said, ‘resulted in 
the summary execution of a number of American filibusters in Cuba,” 
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whereas it is well known that the execution of the fiibusters preceded 
and caused the anti-Spanish riots. (See Snow’s Cases, p. 181; 2 Whart. 
Dig. 600.) It is stated (p. 200), “Great Britain also asserts jurisdiction 
over foreign as well as native fishermen in the Moray Firth, Mortensen 
v. Peters, 14 Scots Law Times R., Pts. 13 and 14.” This great claim over 
2000 square miles of ocean was fully maintained in the case cited, but 
this reviewer has the written statement of the then British Ambassador, 
Mr. Bryce, that Great Britain has not adhered to this claim. 

The modern character of the book and the inclusion of the Hague 
Conventions and the Declaration of London, with extended notes 
and discussion, add, of course, much to its usefulness and authority. 
The errors which this writer has thought that he observed were of the 
slightest character and do not impair the value of a most thoughtful, 
solid, scholarly work, well arranged, clearly expressed, in which the gen- 
eral doctrines of international law are comprehensively and concisely 
stated, and sustained by ample and apposite citation, in which conflict- 
ing doctrines are compared and the reader guided to the better view, 
and in which 4 very noble and useful science is brought (if he allows 
this writer to say it), in the rather flippant expression which Dr. 
Hershey uses in his preface, “up to date.” 

CHAS. NOBLE GREGORY. 


Private International Law. By John Alderson Foote. London: Stevens 
& Haynes. 1914. pp. xliv, 595. 

This, the fourth edition of this well known work, has been prepared for 
publication by Coleman Phillipson, of the Inner Temple, Barrister-at- 
Law, himself an important contributor to the science of international 
law. 

Many improvements are noted in this edition; among them, the 
insertion of the later cases, and also of the date of each decision in the 
citation of it. Another important change is the omission of the partial 
summaries that in previous editions had been subjoined to the different 
headings. 

Even a cursory examination of the book would suffice to show that it 
is of inestimable value to the British practitioner, for from beginning to 
end it deals in the most thorough and practical way with the decisions 
of the English, Scotch and Irish courts. 

But there seems to have been little or no attempt to make as close a 
study of the colonial or American cases, or even to cite them. It is not 
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surprising that a review of the American cases was not attempted, since 
not only would that course have enlarged the work unduly, but it would 
have been perhaps of comparatively little value to the British lawyer. 

But from the standpoint of the colonial practitioner, it seems unfor- 
tunate that the relatively few such cases passed upon by the courts of 
the British colonies have not been subjected to the same rigid examina- 
tion as the decisions in the British Isles. 

In dealing with a subject like this, the principles of which are yet in 
the course of formation, the courts must feel their way and cannot be 
expected, as questions dependent on new principles or new applications 
of principles are presented, to give finished opinions, expressing the 
last word on the subject. In many such cases, upon further argument 
and with further light drawn from experience or other decisions, it 
might well be that the courts would find it proper to retrace their steps, 
or to base their conclusions upon reasoning other than that adopted in 
the earlier cases. In weaving these decisions together, therefore, one 
must expect to find various misfits. 

A question then presents itself whether a writer in a relatively new 
field like this would do better to confine himself to the actual decisions 
of the courts, on the theory that they have conclusively fixed the law 
upon the points they treat of, or to take the apparently presumptuous 
attitude that, having made a broad study of the subject in all its aspects, 
he is perhaps in as good a position as the courts (to whom the subject is 
presented in a very fragmentary way) to discuss the principles scientif- 
ically, and to fashion of the misfit decisions a seamless garment, even 
though in doing so he finds it necessary to condemn some rulings and 
point out what he may regard as errors of the courts. 

Our author has chosen the former path, and has contented himself 
with recording the holdings of the courts as fixing the law, so far as the 
British Isles are concerned. And he has succeeded admirably in his 
task, exhibiting a keen appreciation of the finer distinctions to be drawn 
between the decisions that cannot fail to be of great service to the pro- 
fession and to the courts in Great Britain. 

It may, however, be permitted an interested American reader to regret 
that one who has exhibited so wide a familiarity with the entire field of 
private international law, and who would be so competent to help to 
straighten out the errors of principle into which the courts may have 
fallen, has contented himself with merely recording those decisions, 
without comment on their soundness. 
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This, be it understood, is an expression of regret, not a criticism. The 
reviewer believes that the legal world and this particular field of law has 
lost much by the author’s omission to use his powers to correct as well 
as record the English decisions on this subject. And he feels it the more 
because of his conviction that this recently developed branch of juris- 
prudence should be launched along the right roads of principle, and 
that now is the time to lay the foundations of those principles in im- 
pregnable reason rather than in arbitrary and local rules. 

The book is divided into four parts, as follows: 

Under Part I (Persons) are discussed matters of status, adding 
nationality, domicil, capacity, legitimacy, marriage, divorce and foreign 
corporations. It is worthy of note that the author regards and treats 
domicil as a status rather than as a situs,—as presenting a personal 
relation rathet than as constituting a place of residence. 

Under Part II (Property) are examined matters relating to jurisdic- 
tion as to property, and the various modes of transfer and alienation of 
immovable and movable property, FONTEN and involuntary, inter 
vivos and post mortem. 

In Part III, Contracts and Torts are the subjects of discussion. Con- 
tracts are uta from the standpoints of jurisdiction and of the proper 
law governing them as to (a) Capacity to contract; (b) Formalities of 
the contract; (c) Legality of the contract; and (d) Essentials of the con- . 
tract as to its construction, nature and incidents, performance, and dis- 
charge, respectively. 

Torts are discussed under the heads of jurisdiction, measure of the 
wrong done and measure of the remedy. | 

In Part IV, under the head of Procedure Generally and Evidence, 
the text considers: (a) Parties to the action; (b) Time within which the 
action is to be brought; (c) Mode of suing and enforcing process; (d) 
Evidence necessary and admissible; and (e) Proof of facts peculiarly 
foreign. 

Next follows a discussion of foreign judgments (a) in personam; (b) 
in rem; (c) in statum; and (d) lis alibi pendens. 

The book concludes with quite a full index. The mechanical structure 
of the work leaves nothing to be desired. It is beautifully printed on 
attractive paper, with running titles, broad margins, and marginal head. 
lines to each paragraph, all of which are great aids tothe reader. 

Raman C. MINOR. 
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Report of the International Commission to Inquire into the Causes and Con- 
duci of the Balkan Wars. Washington: Carnegie Endowment for 
International Peace. 1914. pp. 417, maps, il. 


It is not for a reviewer to judge whether this inquiry was worth 
attempting, but only to describe how it was made, how far its conclu- 
sions are likely to guide the world’s actions and conscience, also whether 
it is calculated to raise the standard of conduct in future wars or to dis- _ 
courage war altogether. 

Let us say at the outset that there is much matter of a valuable and 
informing nature, bearing upon the social and religious differences of 
the Balkan people and upon the causes of the two wars which they have 
recently given rise to. Here were Greece and Servia under the Patriarch- 
ate, the orthodox Greek church; hard by was Bulgaria with her national 
church, in bitter feud with the Patriarch and excommunicated by him; 
adjoining all three lay Macedonia and Thrace under the sovereignty of 
the decadent Government of Turkey; while Austria and Russia as next 
friends but with unhallowed ambitions of their own, intrigued, tempted, 
restrained and advised in the distance. Given hundreds of towns and 
villages in Thrace and Macedonia settled jointly by Greeks, Serbs, Bul- 
gars and Turks, each race regarding the others with deadly hatred; and 
you have a powder mine only awaiting the spark. A temporary coalition 
against the Turkish oppressor was certain to be followed by a quarrel 
over the spoils. 

Now the Bulgars were predominant in Macedonia; through agitation 
and revolutionary clubs they, sought to oust the Turk. For a moment, 
the Young Turk movement was regarded with hopefulness, but the 
policy of Ottomanization, boycotting the Greeks, and striking at Bul- 
garian clubs, churches and schools, by restrictive laws and by assassina- 
tion, in spite of promised reforms, showed how vain hope of betterment 
was. Then Servia, Greece and Bulgaria began to think of alliance. 
The Turkish-Italo war gave them an opportunity. But first how should 
territory if won be divided. They agreed in appearance, but subject to 
the Czar’s arbitration, and concluded agreements for joint military ac- 
tion secretly. Montenegro nothing loath came into the combination 
and actually began the war. The others folléwed, but apparently each 
distrustful of its allies, and determined to so manceuver as to gain a 
favorable position in the outcome. In prosecution of this war atrocities 
were committed, by Turks and Bulgars alternately as they had opportu- 
nity. Moreover, no sooner did the Greek and Servian armies enter 
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Macedonia than they began to join their nationals in the jointly settled 
villages and drive out the Bulgar residents with the idea of securing 
racial and religious homogeneity and bettering their chances of territory 
in the final settlement. Then came this sequence of events. Unlooked 
for Bulgarian success; cries for help from their co-religionists in Mace- 
donia; friction between army and state department at Sofia; the need 
of prompt decision between hostilities and demobilization; Savov’s 
sudden determination to attack; Bulgarian defeats by both Greeks and 
Serbs; Turkish advance and seizure of Adrianople; hostile action threat- 
ened also by Roumania; humiliation of Bulgaria surrounded by a ring 
of enemies. This was the second Balkan war. Savov’s blunder was fatal. 

So much of history was necessary to the report, as a preliminary to 
its inquiry Into war methods. This investigation was based upon first 
hand information gathered by the commission as individuals in various 
places; upon the letters of war correspondents, consuls, and other per- 
sons of prominence entitled to credence; upon Servian and Greek official 
statements, Bulgaria failing to set forth her case; upon certain captured 
letters of Greek soldiers which were of an extraordinary nature; and so 
on. The value of this mass of evidence must depend upon the acuteness 
of the commissioners, their ability to discount the prejudices of witnesses 
and interpreters, their impartiality in the presence of such a mass of 
revolting detail. But no one is likely to find fault with their conclusions, 
for the outside world had already come to the same opinion. 

These conclusions are briefly as follows. All the rules governing land 
warfare were violated by all the combatants, including Roumania. 
Non-combatants were slaughtered, women ravished, property looted 
and houses burned by the thousand by all the combatants. War in th 
Balkans had always been thus waged. Regular troops were less to blam 
than irregulars and hostile townsfolk. In much of the rapine, racia. 
unification was sought by the expulsion or extinction of alien elements. 
On the whole Bulgars were less guilty than Greeks and Serbs, but per- 
haps that was a mere matter of opportunity. 

Besides atrocities, the economic effects of the two wars are reported: 
upon and their moral and social consequences. The commission adds 
to its report a suggestion that a similar permanent commission be 
established by the Powers at The Hague to investigate subsequent mil- 
itary operations during their progress. Truly in this year of 1914, its 
hands would be full. 

As to the methods and practical value of this report, the reviewer 
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writes with some hesitation. For one thing, its pictures of corpses and | 
devastation are neither nice nor necessary. For another, its impartiality 
is not beyond question. Again, owing to the hindrances offered it by 
Servia and Greece, we have doubts as to its completeness. That war is 
a brutal, savage thing, we, watching another and greater war, are quite 
ready to admit. That needs no proof. But that an investigating com- 
mittee can humanize war by reports upon past savagery or criticism of 
present brutality, involves a childlike credulity. The texts of the treaties 
of alliance and of the military conventions which prefaced the first war 
should have been given and an index would not have been amiss. The 
maps are not altogether easy to understand, and they do not clearly 

define the claims and their final adjustment in Macedonia. . 
But the idealistic spirit which originated and animated the whole 
plan was no doubt admirable. 
T. S. Woousry. 


Polarized Law. Three Lectures on Conflicts of Law delivered at the 
University of London. By T. Baty. London: Stevens & Haynes, 
1914. pp. xv, 210. 


The title of this book may appear frigid when interpreted too strictly 
in the vernacular; the metaphor is not geographical but mathematical 
and is adopted because the author conceives the status of an individual 
to be susceptible of different polarities according as it is referred to the 
decision of one national tribunal or another (p. 29). The term might be 
acceptable were the problems of private international law simpler than 
they are. Delving beneath the surface, we soon find that the polarities 
are not stable but are deflected according as the status of the individual 
is involved in one or another class of transactions. The author loses 
sight of this when he assumes that domicile is the firmly established test 
of status in England and the United States (p. 31). His cases show that 
the status is not always determined by domicile. Thus, capacity to 
deal with real property is referred to the lex sttus, the capacity of infants 
and married women to contract is usually referred to the lex contractus 
(pp. 38-39). Even the capacity to enter into marriage is not consistently 
referred to the domicile. English courts look to the domicile only when 
the domicile is English. Where the rôle is reversed and a person dom- 
iciled abroad enters into marriage with an English person in England, 
the marriage will be deemed valid. In the picturesque language of the 
author: ‘Apparently an Englishman takes his' personal law abroad in 
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this matter and a foreigner deposits his in bond at the Dover Customs 
House” (p. 41). In divorce the domicile becomes important not as 
cohtrolling the status, but as-a standard of jurisdiction. 

When the author says that the status of every individual is susceptible 
of different polarities according as it is referred to the decision of one 
national tribunal or another, it takes us nowhere, for the polarity of the 
status before an English or American tribunal is not always that of the 
domicile, but often varies according as the transaction occurred or the 
property was located in one or another jurisdiction. The “polarities” 
of the status in the sense of the author would not be constant for the 
same individual, nor for the same forum; it would vary according as the 
case concerned capacity to marry, to contract, to deal with property, 
to make a will. 

In the third lecture, which we think by far the best, the author dis- 
cusses the now timely subject of domicile in prize law. As coming from 
one who vigorously opposed the adoption of the Declaration of London 
by Great Britain, the statement of the test of enemy character from the 
extreme British point of view is interesting (p. 121): 


War is an attempt to bring the antagonist to terms by crippling his powers of 
resistance. One way of crippling them is by laying hands on the goods of his sub- 
jects; they are always a resource for him. Another is by strangling the business con- 
cerns which are working in his territory; they give employment to his people and 
facilitate his commerce. Another is' by seizing the goods of the people who are per- 
manently resident in his territory, and de facto contributing to his support, if only 
by spending their substance on his subjects. 


The book closes with a discussion of Continental theories of private 
international law and the Hague Conferences for the choice of law. 

The author’s style is seldom dull, often impulsive, resembling that of 
G. Bernard Shaw. Needless to say, then, that it is good reading. Sen- 
tences like the following, with veiled allusions to some of our own prob- 
lems, are by no means infrequent: “You may keep out the Japanese, but 
it is a less easy matter to keep out the Japanese cottons” (p. 21). “Some 
adopt as their subjects all who were born in their territory, others, on 
the Irishman’s plea that kittens in the even would not be loaves of 
bread, prefer the test of race and descent.’ ° 

We venture to state that the claim made by the-author that he is the 
first to make the full text of the Hague private law conventions, much 
less any detailed comment of them, accessible in English form, is not 
justifiable; curiously enough, he believes it, “whether such a claim can 
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be justified or not” (p. v). All the conventions then adopted were pub- 
lished in English ten years ago in the appendix to the present reviewer's 
translation of Meili. They are also fully discussed in the compendious 
new edition of Burge’s Colonial and Foreign Law, not to mention many 
articles in legal periodicals here and in England. 

ArtTuur K. Kuan. 


The West in the Diplomacy of the American Revolution. (University of 
Ilinois Studies in the Social Sciences, II, Nos. 2 and 3.)- By Paul 
Chrisler Phillips, Assistant Professor of History in the University 
of Montana. Urbana: University of Illinois. 1913. pp. 247. $1.25. 


As a field of historical investigation, the diplomacy of the American 
Revolution is by no means virgin soil, nor has the question of the West 
been neglected in the study of the negotiations leading to the treaty of 
- 1783. Dr. Phillips nevertheless suspected that intensive methods might 

discover fertile areas unexhausted by previous harvests. He has sub- 
jected the printed and manuscript materials of England, France, and 
the United States to a minute and critical re-examination; and, except in 
the highly improbable contingency of a considerable mass of new mate- 
rials coming to light in the future, the finality of his study is not likely 
to be questioned. This is the chief contribution of the book; it proves 
unmistakably that the field has been exploited to the very margin of 
utility. | l 

To some extent the book is a rehabilitation of Vergennes. No less 
than fifteen times we are told, in some form, that Vergennes had no 
desire to restrict the western limit of the colonies, or their navigation 
of the Mississippi. In the end, however, the insistence of Spain, and 
misapprehension of the importance which the Americans attached to 
those questions, caused him to support the Spanish demands. To quote 
from the preface, ‘ Vergennes himself did not regard his policy towards 
the West as unfriendly to his ally, or as inconsistent with the terms of 
the treaty of alliance, and, at no time, did he attempt to conceal his 
views. The evidence shows beyond doubt that he was conceding to the 
United States all he thought they had a right to claim.” The author 
thinks, on the whole, that we lost rather than gained when Jay and 
Adams browbeat the venerable Franklin into approving the separate 
negotiation with England. This, he thinks, was exactly what Shelburne 
wanted, and what he was quite ready to pay for, the price being Canada, 
until the Americans made the mistake of offering it on their own account. 
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Quoting again from the preface, “The greatness of Franklin as a dip- 
lomat appears in a new light when it is understood that, but for the 
obstinacy of Jay and Adams, he would have obtained for his country | 
the richest parts of Canada.” The evidence supporting this conclusion, 
however, is merely the desire of Shelburne to detach the Americans from 
France, and Oswald’s informal remark to Franklin that he thought “the 
affairs of Canada would be settled to [your] satisfaction.” 

This review has an ungracious tone, despite the reviewer's apprecia- 
tion of the obvious thoroughness of Dr. Phillips’s work—for no one can 
doubt his thoroughness and painstaking care. That the law of diminish- 
ing returns was superior to such efforts has been his misfortune rather 
than the fault of his industry. 

KuGENE C. BARKER. 


Le doppie imposte in diritto internazionale. Gabriele Salviole. Naples: 
Luigi Pierro & Figlio. 1914. pp. iv, 98. Price Lire 2. 


The question of double taxation in international law is considered in - 
this pamphlet. It is one which may conceivably have considerable prac- 
tical importance as part of a general scheme of equitable taxation, but: 
the doubt arises at the outset whether international law is capable of 
furnishing any rule or guidance in the matter, and this doubt is not 
altogether dispelled. . 

It is mainly in relation to succession taxes and income taxes that the 
possibility of double taxation arises, and it frequently no doubt has its 
origin in the diverse points of view of the several nations in reference to 
the particular impost in question,—is it real or personal; does it attach 
to the property taxed or to the taxable person? 

It would certainly be desirable to find some fair criterion which would 
be acceptable to all civilized nations. Until the present, practice has 
been hopelessly inconsistent, governed indeed by two factors only, —the 
practicability of reaching any particular kind of property for taxation, 
and, where intelligent foresight has exercised its full influence, the danger 
of driving capital out of the country. 

The comparative importance of the bond of domicile and of citizen- 
ship, the locality of the property or the capital from which it is derived, 
and of the juridical relations of its owner, all enter into the question. 

The taxation of real property is almost universally governed by local- 
ity, and the author’s own opinion seems to be in favor of applying the 
same criterion in general to personalty, but he admits that recent legis- 
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Jation has not shown ground to hope for the adoption of such a rule gen- 
erally. 

Asa matter of fact, with the recent increase in governmental expenses, 
the search for taxable property has become even more strenuous than 
before, and any government hesitates to relinquish its right to levy on 
property of any kind that can in fact be reached. 

The most notable example of this kind of self-denying law in recent 
times is perhaps the New York Transfer Tax Law of 1911, by which the 
taxation on death of any property of non-residents excepting tangible 
property was abandoned. It may be noted that the author refers only 
to the earlier law of New York, and does not seem to be aware of the 
reform. 

The case against double taxation seems in equity to be much stronger 
so far as it refers to succession taxes than for example to income taxes. 
But it is true that in many cases of so-called double taxation the element 
of oppression is hardly present, and this also the author incidentally 
notes. 

He enumerates the diverse circumstances under which the objection- 
able condition may arise, and touches on the various systems of legisla- 
tion that affect it, but is neither very exhaustive in his treatment nor 
very satisfying in his tentative solution, and certainly suggests that the 
subject might repay a somewhat more extended examination, perhaps 
from a broader point of view than is afforded by private international 
law alone. í 

JAMES BARCLAY. 


Ine Besetzung von Veracruz (Zur Lehre von den vôlkerrechtlichen Selbsihil- 
feakten). By Dr. jur. Walther Schoenborn. Stuttgart: W. Kohl- 
hammer. 1914. pp. 60. 


On April 21, 1914, Admiral Fletcher, by command of the President 
of the United States, landed a force of marines at Vera Cruz, Mexico, 
and seized the Mexican customs office at that port. In the skirmish 
that took place with the Mexican troops, four Americans were killed 
and about twenty were wounded and the casualties on the Mexican side 
are estimated at one hundred. The next day, General Huerta, the de 
facto President of Mexico, handed the American Chargé d’affaires his 
passports. Dr. Schoenborn, in this interesting brochure, considers two 
questions: (1) To which category of the modes of redress known to inter- 
national law does the forcible action of the United States belong? (2) 


Ead 
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Does international law authorize the forcible action taken by the United — 
States in this case? | | 

The action of the United States, in the opinion of Dr. Schoenborn, 
was not war. ` This action was directed against Huerta, not against the 
Mexican state. War is only possible between states, and the United 
States had refused to acknowledge Huerta as a representative of the 
Mexican state. Dr. Schoenborn admits that the military occupation 
by one state of the territory of another state without its consent is a 
grave violation of international law, and that in the present instance the 
rights of the state of Mexico were undoubtedly affected regardless of the 
controversy between the United States and Huerta. Still such acts 
of violence do not necessarily mean war. What determines their charac- 
ter as acts of war or means of redress short of war is the intention, the 
attitude of the nations involved. It is a case of war if either one puts 
that interpretation upon the acts of violence in question. Inthe present - 
case, Dr. Schoenborn finds that neither nation took that position. As 
to the United States, the resolution of Congress of April 22, 1914, is 
conclusive, in which the employment of armed force by the President 
was sustained, but it was declared “that the United States disclaims 
any purpose to make war upon Mexico.” 

The author then examines generally the various ee of redress 
short of war recognized by international law (retorsion, reprisals, peace- 
ful blockade, intervention) with a view to finding in the military occu- 
pation of Vera Cruz a form of redress short of war; but he fails to classify 
it further than to say that it was an act of sehen taking the form of 
military force. 

Dr. Schoenborn finds that the action of the United States'must be 
justified, if at all, not by the strict precepts of international law, but 
upon political grounds. He reviews the so-called “Wilson Doctrine.” - 
In its final analysis the conduct of the United States toward Mexico is a 
question of ‘‘Machtpolitik,” which must be justified by its own fruits 
alone. | GrorGe C. Burrs. 


A History of Diplomacy in the International Development of Europe, 
Vol. ITY. The Diplomacy of the Age of Absolutism. By Dr. David 
Jayne Hill. New York: Longmans, Green & Co, 1914. pp. xxvi, 
706. $6.00 net. 


This volume is called’ ‘The Diplomacy of.the Age of Absolutism.” It 
opens with Europeas diplomatic history in 1648, beginning with France 
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under Louis XIV, with “his precocious avidity.” Under the guidance 
of that master of the art of diplomacy, Cardinal Mazarin, who stood for 
“the superiority of centrally directed influence over ill-organized and 
sporadic resistance,” the king became a, if not the, dominating power 
in Europe. The volume concludes with the diplomatie failure of France 
after. her loss of Canada and India, and her unsuccessful attempt to 
prevent the partition of Poland and Turkey in 1772-74. It is not all 
French diplomacy. -The Dutch Republic, Spain, England, Scotland, 
Italy, Austria, Prussia, Poland and Russia are important factors, 
and their relations and the parts played by them are given extended 
and careful consideration. But in the great struggle for territorial 
expansion and political influence, France, in the beginning, took the 
leading part, and Louis XIV succeeded for a time in establishing French 
ascendancy. This was accomplished largely through the practice of 
diplomacy.. Even the wars were tragic passages in the diplomatic 
drama. ; 

The map of Europe was materially changed during the period. Reli- 
gion, politics, territorial] expansion, commerce and ecclesiastical spoils 
were the dominating motives. Diplomatic agents represented the in- 
dividual potentate. Their methods were often devious and not infre- 
quently corrupt. But the ends to be attained were territorial expansion, 
colonial possessions and an extension of the sphere of political influence. 

The beginnings of world politics, the struggle for commerce and trade, 
are set forth with interesting detail in the rise and decline of the great 
Powers. Englarid’s Navigation Act, passed in 1651, and in force for 
nearly two hundred years, gave to that country commercial supremacy 
—a position and power which she still holds and maintains. Speaking 
of this period the author says: 


Two things in this conflict are worthy of remark. One is that the cause of the 
quarrel is different from those with which we have hitherto been concerned. It is no 
longer the personal rivalry of Bourbon and Hapsburg, the zealous antagonism of 
Protestant and Catholic, nor yet the recurrent conflict of territorial sovereignty with 
the imperial tradition; it is a contest for primacy in commerce. The other observa- _ 
tion is that Europe is beginning to look beyond the narrow circle of the old em- 
pire. * * * We witness the beginnings of world politics, of the struggle for sea- 
power, and the premonitions of colonial wars. 


One of the most interestirig periods is from 1697 to 1715. The Spanish 
monarchy was rich, both in its European possessions and its vast colo- 
nies in Africa, America, and the Oceanic Islands, all forming a mag- 
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nificent empire. The extravagance of its court, the weakness of its 
ruler, its decadence and the Spanish succession with French ascendancy: 
and the stirrmg events which followed are intensely interesting. The 
Rivalry for European and Colonial Supremacy, is also an interesting 
chapter. That part which deals with the French, English and Spanish 
Colonies in North- America, and the rivalry between the first two great 
nations will prove deeply attractive to American readers. 

A feeling of revulsion against absolutism and “reign by divine right” 
will be strong in the mind of the reader as he comes toward the conclu- 
sion of the volume—the partition of Poland. That a people should be 
disposed of in such a cool and calculating way by the agreement of two 
individuals is abhorrent certainly to a democratic mind. Absolutism 
and its fruits are illustrated in the following. 

In a conversation with Prince Henry at the Rasian court in 177 1, 
the Czarina casually remarked, referring to Poland, “Why should not 
everyone take something?” This was reported to Frederick II, and he 
was so pleased with this frankness that later he addressed to the Czarina 
a memorial “on the most favorable moment for dismembering Poland 
between Prussia and Russia.” He says: 


_ It is best that possession be taken before any negotiation with the Turks is begun, 
because it will make them swallow the pill gently, if they are informed that it is an 
equivalent for which Wallachia and Moldavia are restored to them; and further by 
causing them to see that the Austrians, on their side, have given us the example by 
acting the same. As for the Poles, we must expect them tocry aloud, * * * for 
that nation, vain and intriguing, cries out about everything; but the army on the 
Vistula will cause these clamors to cease; and, after the conclusion of peace with the 
Turks, it will pacify Poland. 


We trust that we are moving away from acl ma with power in a 
single man to prevent with armies the crying aloud of a nation that is 
being dismembered. 

To the general reader this volume is perhaps the most aieeiae of 
the three which Dr. Hill has written. The others, like this one, are 
charming in style and crowded with facts. But the present volume 
deals with that period, so interesting to readers and students of history, 
when the great nations of Europe were “in the making.” It portrays 
brilliant men, more or less statesmen, wielding unlimited power. In- 
dividually these men are intensely. interesting, but in the struggle and 
development of international diplomacy, their powers and skillin empire - 
building form a study that calls forth both admiration and fear. Their 
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living, and accomplishments, and failures, are as interesting as a ro- 
mance, and profoundly instructive in the way in which they moved and 
created international life. The author, in his preface, says, “It is not 
an exaggeration to say, that for more than a hundred years the destinies. 
of Europe were determined by a half dozen men in each generation, and 
their motives of action were largely personal.” The personality and 
ambitions of these men seemed at times to overshadow everything. 
They became the state. Their lives were largely the national life in 


international affairs. There is, therefore, a human and vital interest in 


this volume that, is not to be found in the preceding volumes. The 
overmastering thought with these men was a universal temporal em- 
pire—a phantasm not unknown in our day. The reader of this volume 
will not want for impulse to continue to the end and, having read it, 
will have gained much historical knowledge and will have seen the be- 
ginning and early development of the science—may we call it—of di- 
plomacy. 

Dr. Hill, referring to the sources of his knowledge, says, ‘The extrac- 
tion of what is important to the international development of Europe 


from this voluminous mass of documents is a labor of such vast extent as 


to be beyond the capacity of any single investigator in the course of a 
lifetime.” How well he has done his work in the selection of material 
and with what accuracy he has presented it will be appreciated and ac- 
knowledged by every competent reader. A reviewer in a London paper, 
not too favorably disposed, has said of Dr. Hill and his work, “He is 


well acquainted with the literature of his subject and he has selected and. 
arranged his material with care and accuracy.” This judgment is. 


truthful and just. 


Cuantes W. NuwpHamM. | 
ce | j 
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KATHRYN ELLERS. 


AN ANGLO-AMERICAN PRIZE TRIBUNAL 


One of the best achievements of The Hague Conference of 1907 was. 
the scheme for an International Court of Appeal in Prize Cases. The 
world was not ready for it, and the differences of view between the 
greater and the lesser Powers have not unnaturally prevented its ratifi- 
cation. But is it not, under present circumstances, possible that a. 
shorter step in the same direction might and could be taken by some of 
those Powers who are most concerned in the proper disposition of prize 
court proceedings? 

Madame de Staél declared that miiko: was always advancing, but 
always in a spiral course. In 1915 the world, while it moved far during 
the preceding century or two in the direction of human brotherhood,. 
seems to have come to a pause very close, so far as commercial inter- 
course between nations is concerned, to the pomt reached at the time 
of the French Revolution. 

It may be worth while to recall some of the chief Joutes, at the 
end of the eighteenth and beginning of the nineteenth centuries, from 
what had been the accepted rules of international law as to restrictions. 
of neutral trade. 

The French Directory, in 1798, issued a decree that all ships having 
for their cargoes, in whole or in part, any English merchandise, should 
be held good prize, whoever was the proprietor of such merchandise, 
which should be held contraband from the single circumstance of its 
coming from England or any of its foreign settlements; that the harbors 
of France should be shut against all ships having touched in England, 
except in cases of distress; and that neutral sailors found on board Eng- 
lish vessels might be put, to death. President Adams in reference to 
this order officially declared that the interest and honor of the United 
States commanded them to repel any such “predatory warfare against. 
the unquestionable rights of neutral commerce.” 

Two years afterwards Napoleon revoked it, but on November 21, 
1806, proclaimed from his camp at Berlin a blockade of the British Isles, 
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although it was plain that he could not make it effective. This action 
he professed to justify as a measure of retaliation for repeated breaches 
of international law on the part of Great Britam. That Power had 
issued an Order in Council of May 16, 1806, and made two supplemen- 
tary ones of January 7 and November 11, 1807, to the effect that all 
ports of France and also those of her allies if, though such allies might 
not be at war with Great Britain, they excluded British ships, should be 
closed to commerce as fully “as if the same were actually blockaded, in 
the most strict and vigorous manner.” 

Denmark promptly protested and for answer was told by the British 
Foreign Office that “the law of nations justifies the employment against 
our enemies of the same arms he himself makes use of,” and that “if 
third parties suffer from these measures, their demand for redress must 
be directed against that country which first violates the established 
usages of war and the rights of neutral States.” | 

The British Orders in Council, like the decrees of Napoleon, set 
forth that they were issued under the right of retaliation or retor- 
sion. 

In 1811, the validity of one of the series was attacked in a prize case 
coming before Sir William Scott (afterwards Lord Stowell). It was in- 
sisted by counsel that it was a measure which international law did not 
authorize. No English judge had spoken more clearly than he as to 
the unity and binding force of that law.' No English judge had been 
more emphatic in holding that there cannot be a legal where there is no 
actual blockade. But. when the last of this line of Orders in Council 
(that of April 26, 1809) came before him, in the case in question, which 
was one involving American interests, he supported it as an act of retal- 
iation, though intimating that otherwise it would have been contrary to- 
the law of nations. 

A court of admiralty, he says, “has its unwritten law evidenced in 
the course of its decisions, and collected from the common usage of 
civilized States. At the same time, it is strictly true that by the cona 
stitution of this country the King in Council possesses legislative rights 
over this court, and has power to issue orders and instructions, which it 
is bound to obey and enforce, and these constitute the written law of 

1 The Maria, 1 C. Robinson's Reports, 340. 
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this court. These two propositions, that the court is bound to adminis- 
ter the law of nations, and that it is bound to enforce the King’s Orders: 
in Council, are not at all inconsistent with each other, because these 
orders and instructions are presumed to conform themselves, under the 
given circumstances, to the principles of international law. They are 
either directory applications of those principles to the cases indicated 
in them—cases which with all the facts and circumstances belonging to 
them, and which constitute their legal character, could be but imper- 
fectly known to the court itself; or they are positive regulations, con- 
sistent with those principles, applying to matters which require more 
exact and definite rules than those general principles are capable of 
furnishing.” 

The establishment of the particular Order of 1809, he continued, 
“was doubtless a great and signal departure from the ordinary state 
of the exercise of public hostility, but was justified by that extraor- 
dinary deviation from the common exercise of hostility in the conduct 
of an enemy. * * * It is not an original, independent act of block-. 
ade, to be governed by the common rules that belong simply to that 
operation of law. It is in this instance a counteracting reflex measure, 
compelled by the act of the enemy, and as such subject to other con- 
siderations arising out of its peculiarly distinctive character. France 
declares that the subjects of other States should have no access to Eng- 
_ land: England on-that account declared that the subjects of other States 
should have no access to France. So far this retaliatory blockade (if 
blockade it is to be called) is coextensive with the principle: neutrals 
are prohibited to trade with France because they are prohibited by 
France from trading with England. England acquires the right, which 
it would not otherwise possess to prohibit the intercourse, by virtue of 
the act of France.” ? 

It is obvious that this mode of treatmg the subject regards the legal 
effect of the acts of the belligerent Powers as to each other, as determin- 
ing incidentally their legal effect upon neutrals. 

Such a doctrine has some support in the principles of municipal law. 
Thus if a man, acting reasonably and without negligence, in self-defence 
fires a pistol at an assailant, and the ball accidentally wounds a by- 

2 The Fox, Edw. 311; Roscoe’s Prize Cases, I, 61. 
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stander, he cannot recover for the injury.* But if it is to gain a place 
in the law of nations it must be by adjudications not proceeding solely 
from an official agency of one of the contending parties or of his sovereign,,. 
in a cause dependent on the official acts of that Power. l 
- The precise question decided by Sir William Scott is likely to come 

up again in consequence of the orders affecting neutral commerce, 
issued by Germany, France, and Great Britain during the present wars. 

Great Britain early announced her intention to adhere to the rules 
stated in the Declaration of London, except as to certain of them re- 
garding contraband. Germany at first accepted the Declaration un- 
reservedly, by incorporating its provisions, on September 13, 1914, into 
the German prize court regulations. Its later orders, as well as those 
of France and Great Britain, are quite inconsistent with the principles 
laid down at London. “War zones” and “radiuses of activity” far out- 
side of any territorial waters have been proclaimed by each, in which 
neutral ships must not go, or go, if at all, at serious risk to life and 
property. Some American ships are already in British prize courts. 
Two Dutch ships, sailing mm forbidden waters, have been seized by 
‘Germany and taken into Zeebrugge in Belgium, where they would nat- 
urally come before a German military prize court. Would its jurisdic- 
tion be Judged by the rule that the Supreme Court of the United States 
has laid down, that “neither the President nor any military officer can 
establish a court in a conquered country, and authorize it to decide upon 
the rights of the United States, or of individuals in n prize cases, nor to 
administer the laws of nations.‘ 

Can a belligerent reduce the rights of neutrals, as defined by interna- 
tional law, by a self-framed order primarily designed as an act of hos- 
tility towards the other belligerent; or was Judge Peters right, in 1794, 
. when he declared that “no one nation has the right to dictate to the 
rest by its own ordinances what shall be the law of nations, the principles 
whereof must be founded in justice, and established by common usage 
~ and consent” ?5 


3 Morris v. Platt, 32 Conn. Reports, 75, 

t Jecker v, Montgomery, 13 How. (U. S.) Rep. 498, 515. Cf. The Grapeshot, 9 
Wallace’s Rep., 129. 

č Hollingsworth v. The Betsey, 2 Peters’ Adm. Rep. 340. 
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It is probable that in the magnitude of the interests involved the prize 
litigation, present and to come, incident to the present wars, will surpass 
that of any previous’ time. The assumption by the United States of 
the position of an underwriter will add new complications. 

Our government informed Germany last fall, that in any controversy 
which might arise over questions of contraband and other points covered 
by the Declaration of London, we should rest the American position on 
our rights under international law, as interpreted by traditional Amer- 
ican policy up to the time when that Declaration was signed in 1909. 
This inevitably brought on a conflict of laws; and it is a conflict which 
concerns the world, for international law is the joint creation of the | 
world. 

Venezuela, in December, 1914, proposed to the Governing Board of 
the Pan-American Union, and that Union is now understood to be con- 
sidering, the calling of a conference of all the neutral Powers, to formu- 
- late a general code defining the rights and responsibilities of neutral 
nations in time of war. 

This project of setting some nations to frame laws for all, and to 
make it a matter of joint action, is hardly likely to receive much 
favor. | 

One much more feasible was suggested, in March, 1915, by Sir John 
Macdonell, the distinguished Professor of Comparative Law in Univer- 
sity College, London. Referring to the latest Order in Council of Great 
Britain, he writes to the Nation that if it “is to be put into operation 
on a large scale, the proper complement to it is an Anglo-American con- 
vention by which questions arising under the new order might, along 
with other matters affecting American claimants in our prize courts, be 
referred to a joint tribunal.” 

Such a mode of procedure might naturally take the shape of an Inter- 
national Court of Appeal in Prize Cases, similar in principle to that 
planned by the twelfth Convention of the Hague Conference of 1907, 
but confined to the two nations in the world whose jurisprudence is 
most closely identical, and rests on institutions of most nearly the same 
character. 

The tribunal could be composed of three members, one appointed by 
each Power, and one selected by them, or in case of their failure to 


gi 
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agree, by lot from a list made up of an equal number of names submitted 
by each government. , 

The judicial power of the United States, no doubt, cannot be bar- 
gained away. But what is that power? It is settled that it is not ex- 
ercised by the courts of our Territories. It is not exercised by our rep- 
resentatives in the present international Hague tribunal. Aside from’ 
this, however, the Anglo-American treaty which is here suggested 
could and naturally would be drawn up on the lines intimated in the 
reservation made by the United States in assenting to the Convention 
for the International Court of Appeal in Prize Cases. If a decree in 


_ admiralty is rendered which is not satisfactory to the losing party, re- 


lief can always be given without disturbing the decree, itself. He can 
appeal to his sovereign to urge a claim for Justice through diplomatic 
channels. If allowed by the other sovereign, the end desired will be 
attained, not by a reversal of the judgment complained of, but by recog- 
nizing that judicially it does settle the pc eh rights of the parties, 
and further that it settles them in a wrong way.® 

The Supreme Court. of the United States is the highest authority 
known to our Constitution and laws for the judicial settlement of the 
rights of the parties to a prize cause. But this has never been deemed 
to prevent a recourse to diplomatic methods for, in effect, reviewing its 
final judgments. A round dozen of them were thus examined by the 
British-American Claims Commission, under the Treaty of Washington, 


_ and half were pronounced inconsistent with “justice and equity.” 7 


The institution of an Anglo-American tribunal of the character sug- 
gested would at once remove many natural causes of diplomatic con- 
troversy between the two nations. It would also tend to the mainte- 
nance of Justice in the disposition of prize causes. In the nature of things, 
a court of the captor ought not to have the final decision upon a ques- 
tion of international law affecting the rights of its sovereign. 

If such a tribunal proved to work smoothly, its decisions would win. 

6 Gray v. U. S., 21 Court of Claims Rep. 340, 401. 

7 See the list given in Scott, The Hague Peace Conferences of 1899 and 1907, I, 
478. See also Moore, International Law Digest, VII, 596, as to petitions to the 
Court of Claims. 


£ See Oppenheim, Int. Law, H, Beotion 385; Williams v. Armyhoyd, 7 Cranch’s 
Rep. 423. 
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respect throughout the world, and in so doing would tend to lessen occa- 
sions for di 'omatic differences between belligerents and neutrals dur- 
ing these wars; and between all the Powers after the return of peace. 

Is it, to venture still farther, impossible that the erection of such a 
larger tribunal as that proposed by the twelfth Convention of the Hague 
Conference of 1907 might even now receive further. and fairer considera- 
tion? The need of something in the nature of an International Court of 
Prize Appeals was never so urgent as at this hour. In face of present 
conditions, there is less weight in the objections that were raised to its 
institution in 1907 and 1909. The Declaration of London has already, 
in large part, won a place among the canons of the law of nations. The 
twelfth Convention might be put under stricter limitations. Its ma- 
chinery might be simplified. More perhaps might be yielded to the 
lesser Powers. The very attempt to open negotiations looking towards 
its amendment and adoption, might and in all probability would have 
an important effect in bringing these desolating wars to an earlier close. 
It would at once bring even the belligerents to speaking terms. It might 
result in a truce, pending the negotiations. If it took the shape of a 
diplomatic conference, this would give an opportunity for an informal — 
exchange of opinion between the Powers participating m it, as to what 
terms of peace might by possibility be arranged. It would recall the 
attention of all to the fact that the ostensible cause of these wars was 
not its real cause. Suppose that Serbia should now grant all the demands 
in the Austro-Hungarian ultimatum, would it give any ground for hope 
of a general peace? On the contrary, the Serbian incident has become 
an almost negligible incident of a far past—far, as measured by the 
rapid course of political events. 

A century ago the United States were the only considerable commer- 
cial Power not at war, but they were not in the number of the great 
Powers. In 1915, when the new British Order in Council was issued, 
they were again the only considerable commercial Power not at war, 
but now a great Power. As such we have a freedom of suggestion and 
weight of influence which gives us large opportunities. May not one of 
these lie in the direction of promoting diplomatic pourparlers between 
some or all of the belligerents, as to the possibility of now setting up 
the International Prize Court of Appeal for the great Powers,—perhaps 
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with some change of form, but pursuing the objects for which the scheme 
has been devised, and perhaps leaving the door open for the lesser powers 
to adhere, one by one, if they see fit? . 

There is really no ground for saying that the question of the practi- 
cability of such a step was bound up with that as to the ratification of 
the Declaration of London, and therefore has been already considered 
and disposed of. It was considered and disposed of only for the time 
being and without the light thrown upon the subject by the wars that 
were so soon to come. ‘Circumstances change cases.” As was once - 
said by Henri Poincaré, “i n’y a plus des problémés résolus et d'autres qui 
ne le sont pas: iy a seulement des problèmes plus ou moins résolus. m 

SmMRON E. BALDWIN. 


THE THEORY OF THE INDEPENDENCE AND EQUALITY 
OF STATES 


International law in common with other sciences is compelled to lay 
_ down certain major premises or postulates. These are variously termed 
the “fundamental,” “primordial,” “inherent,” or “absolute rights” of 
the state. Thus Hall says: 


The ultimate foundation of international law is an assumption that 
states possess rights and are subject to duties corresponding to the facts 
of their postulated nature. In virtue of this assumption it is held that 
since states exist, and are independent beings, possessing property. 
they have the right to do whatever is necessary for the purpose of con- 
tinuing and developing their existence, of giving effect to and preserving 
their independence, and of holding and acquirmg property, subject to 
the qualification that they are bound correlatively to respect these 
rights in others. It is also considered that their moral nature imposes 
upon them the duties of good faith, of concession of redress for wrongs, 
of regard for the personal dignity of their fellows, and to a certain extent 
of sociability.? 


These “fundamental” postulates of international law may be sum- 
marized as the right of a state to exist, the right of independence, and 
the right of equality. Bonfils, however, holds that: “in reality, there is 
for States, * * * only one primordial right, only one fundamental 
right, the right to exist. He further adds: 


From this truly primordial and essential right, flow, as necessary corol- 
laries, attaching themselves one to the other by means of successive 
deductions like the links of a single chain, all the other rights classified 
as essential, inherent, absolute, permanent, or fundamental.” 


While most of the earlier writers on international law endeavored 

‘laboriously to establish the truth of these fundamental postulates, 

most of the later writers merely assume their existence. Some of the 

more recent writers, however, deny the existence of these alleged 
1 International Law, 6th. ed., p. 43. 


2 Droit International Public, 5th ed., p. 138. 
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“rights,” or that it is necessary to base international law on any ial 
premises. Hall says that: 


The absolute: independence of states, though inseparable from inter- 
‘national law in the shape which it has received, is not only unneces- 
sary to the Sagano of a legal relation between communities inde- 
pendent with respect to each other, but, at the very least, fits in less 
readily with that conception than does dependence on a common su- 
perior.® 


And Lawrence, in speaking of the “right of equality,” remarks: 


* * * a careful examination of recent international history -seems 
to reveal a series of important facts, which can have no other meaning 
than that the doctrine of Equality is becoming obsolete and must be 
superseded by the doctrine that a Primacy with regard to some impor- 
tant matters is vested in the foremost powers of the civilized world.‘ - 


The expression of views such as these just quoted would indicate the 
necessity of a general challenging of these alleged “primordial,” “‘in- 
herent,” “absolute,” “fundamental rights” of the state under inter- 
national law. The duty of clearing away any confused notions on this 
subject that may exist would seem especially urgent at this critical 
stage in the history of civilization when these “fundamental rights” of 
“existence,” “independence,” and “equality” are conspicuously called 
into question by the political and military acts of most of the great 
Powers. Not only do Servia, Belgium, and Holland claim the recognition 
' of these “rights; but ghosts of former states, such as Poland and Bo- 
hemia, who suffered political assassination generations ago, ROW re- 
appear to claim the right of resurrection. 

The inefficacy of diplomacy, arbitration, and, indeed, of war, as means 


` „of determining and protecting the fundamental rights of states, what- 


ever they may be, has been conclusively demonstrated. If we are to 
- succeed in the task of “substituting law for war” we must start afresh 
and lay the foundations of international law on sound, concrete, reali- 
ties. We cannot build on abstractions and fictitious postulates. It is’ 
necessary, therefore, at the outset to attempt to clear up any miscon- 
ceptions concerning the nature and scope of international law. | 


? International Law, 6th ed., p. 18. 
í Principles of International Law, 3rd ed., p. 242. 
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I. INTERNATIONAL LAW 
I. THE NATURE OF INTERNATIONAL LAW 


There has been a great deal of discussion of a more or less academic 
nature on the subject whether international law is properly to be termed 
law. The followers of Austin insist that the absence of an adequate 
sanction and a common superior to enforce international law completely 
disqualifies it from being recognized as law. It must be conceded, that 
the law of nations does not constitute a body of positive, statute law 
laid down by a common legislature, applied by a common judiciary, 
and enforced by a common executive. Nevertheless, though it is unlike 
municipal law in these respects, international law ts to all practical in- 
tents and purposes to be regarded as law, whenever the courts of any state rec- 
ognize it as an integral part of the municipal law of that state. Likewise 
it would seem entitled to recognition as law, whenever the government 
of any nation of its own volition chooses to respect a rule of international 
law as of a mandatory nature which must be respected even though to 
the distinct disadvantage of that nation in a particular instance. 


2. THE SOURCES OF INTERNATIONAL LAW 


The United States Supreme Court has stated that international law 
‘Cig founded on the common consent as well as the common sense of the 
world.” > Attempts have been made to identify international law with 
the so-called law of nature or the old Roman jus gentium. These at- 
tempts, however, would seem as unnecessary as they are futile. It would 
seem much more logical and satisfactory to find the sources of the law 
of nations in the “common consent” and the “common sense” of the 
world. 

(a.) Consent. The positive consent of nations to a given rule of in- 
ternational law is ascertained through the signing of treaties such as 
the Hague Conventions, and by formal state documents announcing 
the acceptance of this rule. Consent may be implied in long conformity 
to a general usage among nations. In order to find evidence of this, 
implied consent, recourse may be had, as stated in the case of The 


5 Prize Cases, in Scott’s Cases, p. 479. 
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Paquete Habana, “to the works of jurists and commentators, who 
by years of labor, research, and experience, have made themselves 
peculiarly well acquainted with the subjects of which they treat.” And 
the court also adds: “Such works are resorted to by Judicial tribunals, 
not for the speculations of their authors concerning what the law 
ought to be, but for trustworthy evidence of what the law really is.” ê 

(b.) Reason. As in other fields of law, reason has played-a most 
important part in the formation and development of international law. 
Whenever new problems have arisen, courts, publicists, and states- 
men have properly appealed to the generally accepted principles of 
common sense and equity in order that justice might be administered 
among nations, 

It is common to assert that Guts “the father of international law,” 
founded bis system on natural law. This, however, is only true in part. 
Writing largely to mitigate the horrors of war when war was the normal 
state of affairs and when there was no longer a common superior to 
command the respect of nations, Grotius invoked the law of nature in 
certain cases to support his arguments. That he did not fail to dis- ` 
tinguish between that portion of the law of nations which was founded 
on common consent, and that which was founded on an assumed law 
` of nature, is apparent in such statements as the following: 


I have used in favor of this law (International Law), the testimony of 
philosophers, historians, poets, and even of orators; not that they are 
indiscriminately to be relied on as impartial authority; * * * but 
because where many minds of different ages and countries concur in 
the same sentiment, it must be referred to some general cause * * * 
this cause must be either a just deduction from the principle of natural 
justice, or universal consent. The first discovers to us the natural law, the 
second the law of nations. In order to distinguish these two branches of 
the same science, we must consider, not merely the terms which authors 
have used to define them, (for-they often confound the terms natural law 
and law of natvons,) but the nature of the subject.in question. For if a 
certain maxim which cannot be fairly inferred from admitted principles 
is, nevertheless, found to be everywhere observed, there is reason to 
conclude that it derives its origin from positive institution. * * * 
As the laws of each particular state are designed to promote its ad- 
vantage, the consent of all, or at least the greater number of states, 
may have produced certain laws between them. And, in fact, it appears 


8 Scott’s Cases, p. 19. 
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that such laws have been established, tending to promote the utility, 
not of any particular state, but of the great body of these communities. 
This is what is termed the Law of Nations, when it is distinguished from 
Natural Law.’ 

Whatever Grotius may have specifically implied by the term “natural 
law,” in invoking that law in support of certain principles of international 
law which he was endeavoring to establish it would seem as if he had 
nothing more in mind than the law of equity. It is fairly evident, as 
argued by Maine in the chapter on “Eguity ” in his book on Ancient Law, 
that both the Roman and English conceptions of equity were influenced 
by theories of natural law. The main point, however, is that whether 
the principles of natural law or of equity be invoked, the appeal is ul- 
timately to reason. Now reason cannot possibly disassociate itself 
from morality and ethics. Arguments concerning international rights 
and obligations are sure to be colored by varying conceptions of morality 
and ethics. Lawrence, however, observes in this connection that: 


If it were necessary to determine the rights of states by reference to 
Moral Philosophy, publicists would give different versions of them ac- 
cording as they differed in their views of the fundamental questions 
of ethics, and we should have almost as many systems of International 
‘Law as we have writers on the subject. * * * As long as there are 
on the one hand a number of conflicting notions of what the rights 
and duties of states ought to’ be, and on the other hand a tolerably 
well-defined body of principles by which states guide their conduct, 
International Law must be founded on the latter, and not on the 
former. * * * To argue otherwise would be to blend the ideal with 
the real, to confuse what ought to be with what is, and to turn moral 
rightness into legal right.® 


It is recorded that in the 15th year of the reign of Richard II., “two 
petitions, addressed to the king and lords of parliament, were sent to 
the chancery to be heard, with the direction, ‘Let there be done, with the 
authority of parliament, that which right and reason and good faith and good 
_ conscience demand in the case.’ These may be said to be the general prin- 
ciples upon which equity is administered at the present day.” °? When 
we say, therefore, that reason is one of the sources of mternational law, 

7 Quoted by Wheaton, 8th ed., p. 5, as edited by Dana, 


8 Principles of International Law, 3rd ed., p. 22. 
s Bouvier’s Law Dictionary. 
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we must understand it in this broad sense of equity, whose chief function 
` ig “the correction of that wherein the law is defective.” Equity, there- 
fore, has a most important and valuable place in international law, 
whether it be employed in the reasonings of courts of law, of arbitral 
tribunals, of publicists or of statesmen. 


3. THE SUBJECT-MATTHR OF INTERNATIONAL LAW 


International law does not deal with fictions or abstractions. It is a 
science which deals with ascertainable facts. The fundamental fact with 
which it deals is the existence of states. If states emerge and exist as sepa- 
rate, autonomous entities, international law is bound to take notice of . 
their existence. These entities may be subject to various classifications 
and qualifications as nations, empires, suzerainties, protectorates, con- 
federations, belligerents, or even insurgents. They remain, however, 
by reason of their separate, distinct existence, the proper concern of 
international law. 


4. THE FIELD OF INTERNATIONAL LAW 


If international law must take notice of entities of so varied a char- 
acter, it becomes impossible to limit its field of application to the so- 
called “civilized” nations of the world, as would such writers as Hall 
when he SAYS: 

It is scarcely necessary to point out that as international law is a prod- 
uct of the special civilization of modern’ Europe, and forms a highly 
artificial system of which the principles cannot be supposed to be under- 


stood or recognized by countries differently civilized, such states only l 
can be presumed to be subject to it as are inheritors of that civilization. 


The idea that states like China: and Japan are to be admitted to the 
. privileges of international law only on the express consent of the 
nations of Europe is not only false, but ironical, when one recalls how 
_ cynically disregardful of the basie principles of international law the ' 
European Powers have been. It would seem ludicrous to assert that 
states do not exist and are subject to‘no rights under international law 
‘simply because they have not been recognized and, as it were, given 


International Law, 6th ed., p. 39, 


j 
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proper social standing. A much more rational point of view is that 
expressed by Lord Stowell in the case of The Madonna Del Burso, 
when he said: 

Independent of such engagements (treaties), it is well known that 
this court is in the habit of showing a peculiar indulgence to that part 
of the world (Ottoman Porte). The inhabitants of those countries are not 
professors of exactly the same law of nations with ourselves. In considera- 
tion of the peculiarities of their situation and character, the court has 
repeatedly expressed a disposition not to hold them bound to the utmost 
rigor of that system of public laws on which European states have so 
long acted in their intercourse with one another.?! 


International law applies therefore not only where states exist, but it 
varies in its application. Nothing could be more unjust as well as ar- 
rogant than the claim that the nations possessing European civilization 
were the sole arbiters of the rights and obligations of other nations under 
international law. A recognition of this important fact is essential to a 
comprehensive understanding of the real nature of international law 
and of its evolution as a science. 


5. DEFINITION OF INTERNATIONAL LAW 


It has been said that there is a natural tendency in man to define 
things in order to avoid the necessity of having to understand them. 
Definitions, as the term itself suggests, in defining too clearly, may un- 
duly limit and restrict. In defining too generally, they become unduly 
vague. This is particularly true of international law, which has been ` 
subjected to an extraordinary range of definitions. Halleck defines it 
as “the rules of conduct regulating the intercourse of States.” 1? Kent 
_ affirms that “The Law of Nations is a system of rules which reason, 
morality, and custom have established among civilized nations as their 
public law.” 13 Bluntschli would give to international law the extensive 
scope indicated in the following quotation: | 
International Law is the sum-total of recognized facts and principles 
which unite different states in a juridical and humanitarian association, 


and assures the different states of a common protection for the general 
rights flowing from their human character.’ 


u Scott's Cases, p. 2. 1? Commentaries, I, 1, 43. 
12 International Law, p. 42. u Droit International, 2d. ed., p. 53. 
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Bynkershoek would on the other hand limit the scope of international 
law within extremely narrow bounds when he says: 
The law. of nations is only a presumption founded upon usage, and 
every such presumption ceases the moment the will of the party who is 
affected by it is expressed: to the contrary * * * and there is no law 
of nations except between those who yeraatetLy submit to it by tacit 
convention. 15 


When one analyzes varying definitions of the kind quoted at random, 
he is impressed with the extreme difficulty and the defects of any at- 
tempts to reduce to a phrase the nature, scope, and full significance of a 
subject like international law. The most satisfactory definition will be . 
found in as comprehensive a knowledge of the subject as may be ob- ` 
tained from extensive study and reflection. Certainly it is clear that 
an adequate understanding of the particular subject under consideration, . 
namely, that of the theory of the independence and equality of states, 
can only be obtained by a thorough understanding of the whole field of 
international law. 


. II. Tue Strate 
1. THE ORIGIN AND OBJECT OF THE STATE 


Inasmuch as the fundamental fact with which international law has 
to deal is the existence of states, it is essential that we scrutinize closely 
the chief characteristics of the state. : 


Much of a speculative nature has been written concerning the origin 


of the state. The writings of men like Hobbes and Locke concern- 
ing the existence of an alleged state of nature which. rendered 
the establishment of the state desirable and necessary, do not con- 
tribute very much to an understanding of the nature and object of- 
- the state. And even theories in respect to the nature and object of the 
state do not contribute very much to an understanding of the state 
from the international point of view. It is of slight concern to inter- 
national law what the object of a state may be, provided it does not 
exist for the purpose of annoying and plundering other states. The 
object of a state may be “power,” or “happiness,” or “general . 


15 De Foro Legatorum, UI, 10. 
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utility,” or all of these ends, and yet in no way affect its international 
status. 

Whatever may have been the origins of various states, and the differ- 
ent objects they may have had in view, it would seem sufficient for the 
purpose of international law to recognize the fact that men associate 
together for mutual ends in separate groups which are called states or 
nations. Cicero’s well known definition of the state as “a body of men 
united together for the purpose of promoting their mutual safety and 
advantage by their combined strength,’ may therefore be accepted as 
adequate for the purpose of this discussion. 


2. THE RECOGNITION OF THE STATE 


Most of the writers on international law devote an inordinate amount 
of attention to the subject of the recognition of a state. They attempt 
to lay down precise rules as to what entitles a state to recognition: as 
to the exact moment when recognition should be accorded; as to the 
form in which recognition should be accorded; and other questions re- 
garding implied recognition etc., etc. The statement of Hall in this 
connection is characteristic. 


Theoretically a politically organised community entersof right * * * 
into the family of states and must be treated in accordance with 
law, so soon as it is able to show that it possesses the marks of a 
state. The commencement of a state dates nevertheless from its recog- 
nition by other powers; that is to say, from the time at which they ac- 
credit a minister to it, or conclude treaties with it, or in some other way 
enter into such relations with it as exist between states alone. For 
though no state has a right to withhold recognition when it has been 
earned, states must be allowed to judge for themselves whether a com- 
munity claiming to be recognized does really possess all the necessary 
marks, and especially whether it is likely to live. Thus although the 
right to be treated as a state is independent of recognition, recognition is the 
necessary evidence that the right has been acquired. 


If it be true that “theoretically a politically organized community 
enters of right into the family of nations,” and that “the right to be 
treated as a state is independent of recognition,” it is exceedingly difficult 


4 International Law, 6th ed., p. 82. 
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to understand why international law publicists have seen fit to stress 
in so laborious a fashion the importance of recognition. In the case of 
the United States it could hardly be claimed that it owed its commence- 
ment as a state to the formal recognition granted willingly by France, 
extorted from England, and perfunctorily accorded by other states in 
turn. The treaty of peace of 1783 reluctantly signed by Great Britain, 
contained (according to the Supreme Court of the United States), “a 
recognition of independence, not a grant of it.” The American nation 
existed as an international entity long before it was recognized, and it 
accepted full responsibility for all acts incident to its establishment from 
the moment of the Declaration of Independence on July 4th, 1776. 
When men have organized effectively to establish a state through revolu- 
tion, Lorimer asserts that they have the right of an “inchoate state” 
to recognition ‘‘as a jural claimant for separate recognition, that.is to 
"say, the acknowledgment of its right to contend for its recognition, or, 
to borrow a phrase from municipal law, of its ‘title to sue.’ ” 8 

It is unnecessary to demonstrate that recognition is not essential 
to prove the existence of a state. Refusal to extend the courtesy of 
recognition may prove embarrassing to a new state, as well as offensive, 
and may lead to uncertain and strained relations not conducive to 
the best interests of the states concerned. But recognition as such re- 
mains only a matter of minor significance, a matter for academic dis- 
cussion, being essentially a question of ceremonial etiquette. The failure 
to accord recognition does not in any way affect the substantial fact 
of the existence of a state, particularly if that state be possessed of suffi- 
cient power to cause its existence to be respected. 

International law, therefore, cannot concern itself with mere matters 
of form and ceremonial. The fundamental question that presents itself 
for international law is what Lorimer well terms “the fact of the jural 
existence or non-existence of a claimant for recognition.” If a state 
exists, international law cannot perpetrate the folly and the injustice,—as 
most writers on the subject would seem to suggest,—of acting on the 
extraordinary assumption that the state does not exist. The state is an 
ascertainable fact that cannot be ignored. 


17 M’Tivaine v. Coxe’s Lessee, 1808, 4 Cranch, 209, 212. 
18 Institutes of the Law of Nations, I, 141. 
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3. THE MAIN ESSENTIALS OF THE STATE 


Once international law has taken notice of the “‘jural existence” of a 
state, its next concern is whether a state has the main essentials to con- 
stitute it a responsible international entity. 

(a.) “Reciprocating Will.” In order that a state may be susceptible 
of international rights and obligations, even though placed under the 
disabilities implied by protectorates or suzerainties, it must possess 
what has been termed a “reciprocating will.” Lorimer has the following 
observations on this point: 


A state that possesses will which, up to the limits imposed upon it by 
the other conditions of its own existence, it can freely realize in action, 
which can consent, which can contract, possesses reciprocating power, 
and, on this ground, is entitled to jural recognition by other states, 
just as a citizen in a corresponding position is entitled to the suffrage, 
or a person is entitled to buy, and to sell, and to marry." 


Cuba, for example, though under certain disabilities as a protectorate 
of the United States, possesses a “reciprocating will” which enables it 
to enter into contractual relations with other states and to assume the’ 
responsibilities which entitle it to international recognition. If, however, 
it be apparent that such a state as Morocco by reason of its relation to 
France has ceased to exercise the semblance of a “reciprocating will,” - 
it becomes a meaningless fiction to treat it as an international entity. 
Viewed in this light, the new state of Albania can hardly be said to 
present satisfactory evidence of such a ‘‘reciprocating will” as to lead 
other nations to enter into definite engagements with it. And yet they 
cannot well turn to the other horn of the dilemma, namely, act on the' 
assumption that Albania does not exist. 

It would hardly seem necessary at this point to do more than emphasize 
the vital importance of the “reciprocating will” in the state as a funda- 
mental essential to constitute it a responsible international entity. 

. (b.) Internal organization. The power to exercise this “reciprocating 
will” effectively towards other nations depends in large measure on the 
internal organization of the state. It is of great importance whether an 
international engagement is entered into by a despot who may pledge 


19 Institutes, I, 136. 
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the will of an entire people without their consent, or by a group of anarch- 
ists who have no state organization to carry on either its external or its 
internal affairs. It is a matter of no little concern whether a democracy 
such as the United States with its peculiar organization of Federal and 
State Governments, has the power to exercise a “reciprocating will” 
in such a way as to effectively protect the treaty rights of aliens against 
infringement by the legislation of a separate State. Other nations as 
well as Japan may properly question whether the United States is in 
a position to fulfill adequately its obligations as an international person. 

The internal organization of a state such as Germany presents a 
situation of international interest when it is realized that its “reciprocat- 
ing will” is in the absolute control of a part of the Empire—the most im- 
portant part, it must be conceded, both as to numbers and resources,— 
namely, the Kingdom of Prussia. This fact is of still more serious im- 
‘port when it is further realized that Prussia itself, owing to its own 
peculiar internal organization, is in turn dominated by a most powerful 
minority whose political philosophy rests on military force. Other na- 
tions in their dealings with Germany cannot fail to regard with apprehen- 
sion this momentous fact that the international situation in Europe may 
be completely altered suddenly at any moment, not by the “‘reciprocat- 
ing will” of the whole German people in sober, deliberate fashion, but 
by the despotic fiat of a militaristic minority. 

‘The growth of constitutional government has had a steadying in- 
fluence on international relations. Nations no longer go to war for 
trivial reasons. Dynastic wars are a thing of the fairly remote past. 
The ideal state, therefore, is a democratic state so organized as to pro- 
vide for true representative government, whether it be a constitutional 
monarchy like England, or a republic like the United States. The views 
of Lorimer on this point are of great force. 


Freedom from external control on the part of the claimant for recog- 
nition will not satisfy the requirements of international law. The in- 
ternational state must be free from itself; it must possess subjective 
as well as objective freedom; it must be autonomous or self-ruling as well 
as autarchous or self-directing.™ 

Publicity is of the very essence of constitutional government, whether 


» Institutes, I, 155. 
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monarchical or republican. Despotic and ‘even oligarchic governments 
may tell a false story to the world; but a constitutional government 
thinks aloud and invites the world to listen. Hence the exceptional 
international confidence which constitutional states always inspire. 
International society is not more charitable than national society, and 
concealment always gives rise to suspicion.”! 

D Etat, cest mot, is not only an unrealizable fiction, but it is a fiction 
which, if realized, would cut away the ground on which alone international 
recognition becomes a right,—viz., the contracting will of the community 
as an organic whole. Just in so far as the community abjures its own 
will in favor of the will of an individual, it forfeits its own right to 
recognition. * * * When a treaty is negotiated, for example, the 
community must consent to it at the time, and not merely consent that 
another shall consent to something or other, of which, at the period of 
its supposed consent, the community’ knew nothing.” 


(c.) Territory. A state without territory is not perhaps absolutely 
unthinkable, just as it is conceivable that Switzerland might possess 
a navy. It is possible that the Gypsies might become so thoroughly 
organized and obtain such generous recognition from existing states 
as to enable them to assume the responsibilities of an international 
personality. But taking conditions as they are, territory would seem to 
be an absolute necessity to the modern state. 

Just how much and what kind of territory 1s essential to a state has 
never been satisfactorily prescribed either by publicists or statesmen. 
There exist no generally accepted principles to enable states to construct 
their boundaries so as to consult fairly their mutual needs. The result 
is that; each state has tried to solve the problem in its own way, and 
usually without any regard for the needs or substantial rights of its 
neighbors. Too great an extent of territory may give a state an undue 
preponderance in international politics, while too restricted an area, 
as in the case of Montenegro, may render it incapable of a real separate 
political existence. There would appear to be a substantial amount 
of truth in the statement of Lorimer that: 

The state can claim recognition only on the ground that its size is 
‘such as to warrant the presumption that it will neither prove so weak as 
to be unable to make its influence felt in the decisions of questions of 


international ihterest, nor so strong as to decide those questions in ac- 
cordance with what it may imagine to be its own separate interests.” 


1 Institutes, I, 192. 22 Thid., I, 163. 3 Ibid. I, 136. 
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The question as to what territory should go to any given state has 
been treated by most writers on international law as relating to discovery 
and occupation, and hence, as more or less academic. The attempt to 
lay down the “‘Hinterland Doctrine” whereby a state occupying an 
extent of coast is entitled to the land extending back to the watersheds, 
has never been held to apply to countries already long settled. The 
practical necessity of a door or window opening on to the sea to place 
a state in free communication with the great highways of commerce, 
is not properly recognized. If Servia, Bolivia, and Abyssinia are to 
be permitted to enjoy an untrammeled development, they should all 
be allowed to have ports on the sea. 

There are also other important economic questions which vitally affect 
the existence of a state in respect to the nature and extent of its terri- 
tory. In the absence of perfect free-trade and the recognition among 
nations of their interdependence, it would seem essential to a state that 
it should possess arable land; forests, coal, and minerals, of such extent 
and quality as to make it as nearly self-sufficient as possible. Tt ought not 
to be at the mercy of other states in so far as the absolute necessities of life 
are concerned. Not only must the state possess resources for purposes of 
reasonable self-sufficiency, but it must possess so well proportioned an 
extent of territory as to enable it to organize effectively its means of 
transportation along natural lines, whether by water or by rail. It 
must not be entirely dependent on its neighbors in any of these respects. 

(d.) Community of interests. An essential element m the properly 
constituted state, and one which is always assumed, is a true community 
of interests. These interests may be mainly of an economic character, 
or for defence against mutual enemies. The principal interest, however, 
that ordinarily binds men together in a state is that of a common blood- 
tie, language, literature, and religion. Races may fuse and form a 
common nationality as in the case of the United States, and yet the 
leaven that gives character to the whole is likely to be that of the prin- 
cipal racial stock. The natural tendency of men to gravitate together 
according to mutual interests must be recognized and strongly empha- 
sized by international law. The state must be logically constituted on 
sound principles if it is to be able to take its proper place as & responsible 
international entity. It is due largely to the failure of the great Powers 
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to respect these principles, particularly the principle of the rights of 
nationalities, that the world has seen so many frightful wars. Such pre- 
posterous situations as that to be found in Austria-Hungary where the 
Slav elements have been isolated and ruled by other races, could not fail 
to produce constant unrest, and eventually an explosion involving the 
peace of practically the whole of Europe. It must be admitted, of course, 
that the claims of nationalities in certain instances, such as Trieste, 
for example, will come into antagonism with other claims of an economic 
nature. Trieste is inhabited by large numbers of Italians, and yet this 
important port is so essential to the Austrian ‘‘ Hinterland” that in such 
a case the claims of nationality would probably have to be ignored. 
Whatever the community of interests may be that draws men together 
with an all-compelling force, it is a fundamental fact that statesmen 
should ever bear in mind. 

(e.) State personality. It would seem desirable in a discussion of the 
chief characteristics of the state to clear away any ambiguity in the use 
of the term “personality of the state.” We are accustomed to think of 
a nation as a responsible person susceptible of rights and obligations. 
Bluntschli and other German writers speak of the state as a moral per- 
sonality existing by itself to be served and worshipped. The patriotic 
fervor aroused by such a conception approaches very closely to a re- 
ligious devotion. Bluntschli says: 

It is the especial merit of the German school of rsporieal jurists to 
have recognized the organic nature of the nation and the state. This 
conception refutes both the mathematical and mechanical view of the 
state, and the atomistic way of treating it, which forgets the whole in the 
individuals. An oil-painting is something other than a mere aggregation 
of drops of oil and colour; a statue is something other than a combination 
of marble particles; a man is not a mere quantity of cells and blood 
corpuscles; and so too the nation is not a mere sum of citizens; and the 
state 1s not a mere collection of external regulations. * * * In 
the state, spirit and body, will and active organs are necessarily bound 
together in one life. The one national spirit, which is something differ- 
‘ent from the average sum of the contemporary spirit of all citizens, is 
the spirit of the state; the one national will, which is different from the 
average W will of the multitude, is the will of the state. * * 

To extend the reputation and the power of the Sek to 


further its welfare and its happiness, has universally been regarded 
as one of the most honorable duties of gifted men.*4 


“ ‘Theory of the State, 2d. ed., pp. 19-22. 
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-To the Anglo-Saxon mind such conception seems to be rather the prod- 
uct of a poetic imagination than a statement of fact. That the state 
is to be regarded as a moral person capable of rights and obligations will 
be readily conceded. It hardly seems necessary, however, to attribute 
to the state a distinct moral personality. It is of interest to note the 
point of view of the Exglish international law publicist, Westlake: 


And a little reflection will show us that since the individual men 
` associated in the state are moral beings, and the action of the state 
which they form by their association is their action, the state must also 
be a moral being, having a responsibility and a conscience which are the 
summation of the responsibilities and consciences of its members. In 
this character of a moral being, having a corporate will, responsibility. 
and conscience, a state is capable of being the subject of law and having 
rights. 


Such reasoning is plausible but not satisfactory. It would seem quite 
as simple and more accurate to say that because a state as a separate 
international entity “is susceptible of rights and obligations’”’—to quote 
Vattel,—it is to that extent a moral person, just as a corporation is a 
moral person before the law. If we follow Westlake’s argument to its 
logical conclusion, we are compelled to hold that the state is like an in- 
dividual and that the same moral rules apply. Many persons of a more 
or less sentimental, Quixotic turn of mind would gladly identify the 
state with the individual in respect to moral conduct. Such persons 
seem to ignore the fact that the state is an artificial creation, like a 
corporation, which may live on indefinitely; that it has responsibilities 
to future generations as well as to the present; that “the virtue of the 
state,” as Spinoza says, is the security of the state;” that its rulers 
may not play with its destinies in any well-meaning though sentimental 
way, pledging more than subsequent generations will fulfill, or sacrificing 
vital national interests from an exaggerated personal sense of honor. 
Statesmen discover sooner or later that corporate responsibility is some- 
thing quite distinct from individual responsibility, and that it leads to a` 
dangerous confusion of thought and action to identify the state with 
the individual. l i 

For the purpose of international law, therefore, it would seem essential 


25 International Law, I, 3. 
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only to regard the state as a moral person because in a legal sense it is 
capable of rights and obligations. To view it as a moral person in any 
other sense, is to indulge in poetic idealism, or to enter the field of ethics, 
which, while having its legitimate influence on law, cannot determine 
what law ts. - 


ILI. FUNDAMENTAL POSTULATES or INTERNATIONAL LAW 
1. RIGHT OF A STATE TO EXIST 


Having noted the nature of international law and the chief character- 
istics of the state, we may now attempt to determine and evaluate the 
“primordial,” “inherent,” “absolute,” or “fundamental rights of the 
state.” i 

Bonfils, as already quoted, in common with nearly all writers on the 
law of nations, holds that there is “only one primordial right, only one 
fundamental right, the right to exist,” and that from this “primordial 
right” flow all the other so-called “fundamental rights.” 

Unless one falls back on the existence of an assumed law of nature, 
it is extremely difficult to find any reasonable basis for this “right to 
exist.” Hall seems to be prudently nearer the truth when he says that: 
“The ultimate foundation of international law is an assumption that siates 
possess rights and are subject to duties corresponding to the facts of their 
postulated nature.” The “right” of a state to exist would certainly 
appear to be a pure assumption, and an unwarrantable assumption at 
that. A stale may have the power to exist but not the right. If it deterior- 
ates in its domestic life, it may disintegrate and require an international 
receivership, as in the case of Persia. It may misbehave in such a way 
as to constitute a menace to international society, and merit a loss of 
liberty or extinction just as in the case of a dangerous criminal. 

It is possible to argue from the ethical standpoint that it ts desirable 
that a state should exist in order that it may work out its own problems 
and make its peculiar contribution to the ethical ideals of the world. It 
is quite likely, as Lorimer suggests, that “Ethnology will probably 
teach us that the ethical ideal may be realized in accordance with ethical 
ideals more diverse than we at present imagine.” Such arguments in 
behalf of the right of a state to exist, however, have no legal value. 
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-To postulate the right of a state to exist is not only a baseless assump- 

tion, it isan unnecessary assumption. AU that international law concerns 
itself with in this respect is the simple ascertainable fact that states exrst 
as separate, autonomous entities susceptible of rights and obligations. Ti 
does not grant, nor 18 tt able to grant, AS ic TEEB atecar 
exist. 


2. INTERCOURSE OF STATES 


Much has been. written on the subject of the right of intercourse be- 
tween states, though paradoxically most arguments lead to the conclu- 
sion that there is no such right because theoretically every state should 
be entirely free and independent. It would seem apparent, however, 
that under modern conditions, states cannot live entirely apart from eath 
other. They come into constant contact and are mutually dependent 
on each other. 

It is this fact of the tnevitableness of ais between states that ies at 
the very base of international law. When states have cognizance of the 
fact of their separate existence, they are compelled either to try to im- 
pose their wills on each other; to thus live in a constant state of war- 
fare, or seek a basis for a mutual accommodation of their interests. 

The function of international law thus becomes that of adjusting the rela- - 
tions of states towards each other in such a way as shall best serve their 
mutual convenience and utility. It merely embodies those principles of 
conduct which reason shows to be prudent for states to observe towards 
each other in order to best serve their mutual interests. The norm of 
international law as a rule of conduct in the imtercourse of states thus 
me nothing more than the Golden Rule as formulated by Thomas- 

s: “ Do unto others for thine own sake what thou wouldst that others 
ia do unto thee, and, in so doing, accept a law from which thou 
canst not escape.” * 

It may be objected that in reducing the Golden Rule to such a a fist 
utilitarian basis, the ethical element in international relations is left out of 
consideration. But this would hardly seem to be true. As has already 
. been stated, ethics must always exert a great and very proper influence 
in determining law, especially in determining the rules of equity. As 

* Quoted by Lorimer, I, 111. | 
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there should exist no antagonism between the Golden Rule and equity, 
there seems no reason to apprehend that the ethical factor could ever 
be eliminated from international relations. “Enlightened self-interest” 
would not be enlightened if it ignored ethical compulsions between in- 
dividuals. Nor is this less true of states, except as regards the different 
code of conduct which applies to the state. If we do not attempt to 
apply to the state the same code of ethics that applies to the individual, 
we find that the Golden Rule as a principle of “enlightened self-interest” 
is the only safe norm of conduct for nations to follow. Recognizing that 
“the chief virtue of the state 1s security,” the international Golden Rule 
counsels no sentimental, altruistic experiments that may endanger the 
vital interests of the state, nor does it counsel a cruel disregard for the 
needs of other states. It prescribes a sane, strong, considerate line of 
conduct which, if consistently followed by all nations, would reduce to 
a minimum the causes and occasions for international disagreements. 


3. THE INDEPENDENCE OF STATES 


It is generally held that the right of independence is a logical corollary 
of the right to exist: that the very existence of a state is menaced if it 
is subject to external control. That such a theory is unsatisfactory is 
illustrated by the single instance of Cuba. Though restricted in its 
internal and external freedom of action by treaty engagements with 
the United States, Cuba is nevertheless an independent state among 
nations, having all the essentials of an international personality. The 
definition of independence given by Lawrence is therefore inaccurate 
when he says: 

Independence may be defined as the right of a state to manage all its 
affairs, whether external or internal, without interference from other 
states, as long as it respects the corresponding rights possessed by each 
fully-sovereign member of the family of nations. This right of inde- 


pendent action is the natural result of sovereignty: it is, in fact, sov- 
-ereignty looked at from the point of view of other nations.” 


Hall recognizes the confusion of thought on this subject and suggests 
the historical origin of the theory -of independence in the following 


passage: 
u Principles, p. 111. 
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The absolute independence of states, though inseparable from inter- 
national law in the shape which it has received, is not only unneces- 
sary to the conception of a legal. relation between communities inde- 
pendent with respect to each other, but, at the very least, fits in less 
readily with that conception than does dependence on a common su- 
perior. * * * Law imposed by a superior was the natural ideal of 
a religious epoch; and in spite of the fierce personal independence of 
the men of the Middle Ages, the ideal might have been realized if it 
had not been for the mutual jealousy of the secular and religious powers. 
As it was, neither the Church nor the Empire became strong enough to 
impose law. With their definitive failure to establish a regulatory au- 
thority international relations tended to drift into chaos; and in the 
fifteenth century international life was fast resolving itself into a struggle 
for existence in its barest form. In such a condition of things no law 
could be established which was unable to recognize absolute independ- 
ence as a fact prior to itself; and rules of conduct which should com- 
mand obedience apart from an external sanction were the necessary 
alternative to a state of complete anarchy.” 


Whatever the historical origin of the theory of the independence of 
the state, it would seem to lack the support of logic once one recognizes 
that it cannot be based on the alleged right of the state to exist, since 
the right itself does not exist. As a matter of fact, the conception of 
states absolutely independent of each other, living as it were in a fictitious 
state of nature, is in antagonism with the conception of a community of 
nations submitting voluntarily to a common code of mternational law. 
Once states have recognized each other’s existence, have adjusted them- 
selves to the necessity of intercourse with each other, and have acknowl- 
edged mutual rights and obligations, they have ceased to be truly 
independent. In a way comparable to the life of individual men in 
‘organized communities, they have recognized their mutual interdepend- 
ence. This truth is illustrated by the simple fact that no state is free to 
do as it pleases with the alien within its jurisdiction. The fancied in- 
dependence of states vanishes in the face of concrete fact. Lorimer 
sums up the situation in the followmg admirable manner: 

We know that no jural entity can be absolutely independent of any- 
other. The conception of independence in this sense is at variance with 
the conditions of creaturely existence and of cosmical law. To speak 


of the “ independence of the state, ” is consequently to use a phrase which 
is theoretically inaccurate; and which, more than almost any other, 


n International Law, p. 18. 
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perhaps, has been a source of practical error. On the other hand, how- 
ever, every jural entity must be separate from every other; otherwise 
neither rights nor duties could centre in it. Its sphere of moral and 
physical activity must be peculiarly its own. The international state, 
whether great or small, must thus be a separate state. As the claim to 
recognition is a logical abandonment of independence, tt is a logical pro- 
fesston of separate political life.» 

We may therefore conclude that this “fundamental postulate” of 
independence not only lacks a reasonable foundation, but is entirely mis- 
leading. There is no right of independence for the state. All that inter- 
national law requires ts that “the state,’ to quote Lorimer’s words, 
“whether great or small, must be a separate state.” 

It is desirable, moreover, to notice that autonomy may give to a 
state the character of a separate international entity. “Canada,” as 
Sir Wilfrid Laurier is quoted to have once observed, ‘possesses all the 
essentials of an independent nation,” (interpreting the term independent 
in the sense of separate), Although a part of the British Empire, it is 
able to assume international rights and obligations by direct, separate 
negotiations with other states. That it possesses a “reciprocating will” 
was shown in the reciprocity agreement entered into with the United 
States in 1911. | 

To sum up the discussion thus far, it may be said that the true “ fund- 
amental postulates” of international law are, first, that states exist; 
second, that reasons of mutual convenience and utility constrain them to 
enter into relations with each other; and third, that though such rela- 
tions preclude absolute independence of each other, they imply for jural 
purposes a separate, autonomous existence. 


4. THE SOVEREIGNTY OF THE STATE 


“The right of sovereignty is emphasized by most writers on international 
law either as an “inherent” right of a state or as an essential character- 
istic. It is usually implied at least in the ordinary definition of the state 
as a “sovereign, political unity.” Lawrence, in the passage quoted in 
respect to independence, bases the “right of independent action” on 
sovereignty. But this would seem to indicate a confusion of thought 


. ¥ Institutes, I, p. 140. 
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based on a confusion of terminology. .Wheaton defines sovereignty as 
“the supreme power by which any state is governed.” ® He also points 
out that sovereignty may be exercised either internally or externally, 
and then defines “external sovereignty” as “the independence of one 
political society in respect to all other political societies. It is by the 
exercise of this branch of sovereignty that the international relations of 
one political society are maintained, in peace and in war, with all other 
political societies.” 

Sovereignty and independence, therefore, would seem practically 
synonymous terms when employed by writers on international law. But 
as it has already been shown that states may not possesses absolute 
independence either in respect to their internal or external affairs, so 
likewise they may be subject to various restrictions in the free exercise 
of sovereignty, as in the case of Cuba. Some writers, to be sure, hold 
_ that, on the principle of “what the king permits, he ordains,”’ states 
may exercise their sovereign rights by consenting to restrictions on sov- 
ereignty. Such reasoning, however, dees not get one very far, and it 
would seem futile to introduce the conception of sovereignty mto inter- 
national law. 


5. THE EQUALITY OF STATES 


The declaration that “all men are created free and equal” is one of 
those sublime and audacious statements that indignantly resent chal- 
lenge. It would almost seem a breach of good form and an evidence of 
depravity to question so evident a truism. Like the formula for cube 
root, it must be taken for granted. And yet, as one studies actual con- 
ditions in human society he sees that there are obvious inequalities 
among men from the moment of birth. He sees that before the law even, 
position, wealth, personality, intellect, etc., are factors that greatly af- 
fect the administration of Justice. He realizes, moreover, that in spite 
of constitutional guarantees and theories, all men do not have an equal 
share in the making of laws. The assertion of the equality of men 
would seem, therefore, to be the bold enunciation of an ideal, a voeu 
pieuz, and not the statement of an actual fact. | 

So it has been likewise with the doctrine of the equality of states 


* International Law, Dana’s Ed., p, 31. 
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which has been curiously assimilated to the doctrine of the equality of 
man. It has been vociferously proclaimed again and again as a self- 
evident truth. A well-known instance is the statement of Chief Justice 
Marshall that “No principle of general law is more universally ac- 
knowledged than the perfect equality of nations. Russia and Geneva 
have equal rights.” *+ In spite of such judicial utterances, “the per- 
fect equality of nations” is very far from being ‘universally acknowl- 
edged” in the intercourse of states. Statesmen conscious of their high 
responsibility cannot honestly face the facts of international life and 
say that Great Britain and Liberia are equal. The pretension to equality 
is the greatest obstacle to the establishment of the Arbitral Court of 
Justice proposed by the Conference at The Hague in 1907. Asa matter 
of fact, the theory of the equality of states was deliberately ignored in 
the plan adopted for the organization of an International Prize Court 
and also in the Naval Conference of the ‘ Great Powers,” held in London 
in 1909 to draft a code of international law applicable to naval warfare.™* 

It would not be just, of course, to infer that a theory or alleged princi- 
ple is unsound because it may not generally be accepted in practice. But 
statesmen are unable to acknowledge the truth of the theory of the 
equality of states simply because that theory is in patent antagonism 
with the actual facts of international life. From their pomt of view, 
and, it would seem, from the point of view of all reasoning men, it is 
unpardonable folly to assume that things which are unequal in almost 
every important respect are nevertheless equal to each other. 

Lorimer, recognizing the realities of international life, makes the 
following emphatic observations in regard to the theory of equality: 
~ Now the equality of states, the moment they are acknowledged to be 
states at all, is, if possible, a mote transparent fiction than the equality 
of all individuals who are admitted to be jural persons or jural citizens; 
because in the case of individuals or citizens there are limits to possible 
size and power, and consequently to inequality, which do not exist in 
the case of states. A state may be almost of any size or power, both 
absolutely and relatively; and unless we are to adopt the theory of ab- 


solute centralization and recognize annihilation of nationality as the 
- Virvåna of mternational existence, it is of the last importance that the 


31 The Antelope, 1825, 10 Wheaton, 66, 122. 
32 See article by F. C. Hicks on “The Equality of States and The Hague Confer- 
ences,” this JouRNAL, Vol. II, p. 530. 
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rights of the smaller and weaker states, such as they are, should be care- 
fully preserved. But this will never be effected by placing them in a 
false position and inducing them to advance claims which they cannot 
maintam. To assert that, without any superiority in other respects, 
a state with ten thousand inhabitants is equal to a state with ten million 
inhabitants, or that a state half the size of an English county is equal 
to a state that covers half a continent, is just as false as to assert that 
a thousand is equal to a million, or that the Canton of Geneva is equal 
to the continent of Europe.” 

All states are equally entitled to be recognized as states, on the simple 
ground that they are states; but all states are not entitled to be recog- 
nized as equal states, simply because they are not equal states. Russia 
and Roumania are equally entitled to be recognized as states, but they 
are not entitled to be recognized as equal states. Any attempt to depart 
. from this principle, whatever be the sphere of jurisprudence with which 
we are occupied, leads not to the vindication but to the violation of 
equality before the law.*4 

In external as in internal politics the recognition of the principle of 
graduation, even on the basis of material wealth, would be a vast stride 
in advance when compared with its absolute repudiation by the doctrine 
of equality.: 


The four factors which Lorimer thinks should be taken into account 
in estimating the “international value of the state ” are as follows: 


lst, The extent or size of the state, or the quantity of materials of 
which it is com 

2d, The content or quality of the State, or of its materials. 

3d, The form of the state, or the manner in which its materials are 
combined. 

4th, The government of the State, or the manner in which its forces 
are brought into action.® 


If the foregoing factors should be taken into account m the organiza- 
tion of international conferences for the purpose of legislating concerning 
the various interests of states and the law that should be applied between 
them, we would probably find that certain states would be clearly en- 
titled to equal voting power while others would either have a qualified 
voting power or no right to vote at all. Great Britain and Japan would 
thus have equal voting power; Holland and Denmark would have a 
qualified voting power; and Liberia would doubtless with reason be 
denied the franchise. 


Institutes, 1,170. * Tbid., II, 260. 3 bid., I, 187. ** Ibid., I, 182. 
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If it be admitted that states do not meet as equals for the purpose of 
legislation, and if they are not entitled to equal representation on any 
courts which may be established to. administer justice, it would seem 
quite false to claim even an equality before the law. Reduced thus to 
its lowest terms, the theory of the equality of states becomes little more 
than a matter of courtesy and good form. And it isin this light virtually 
that most of the treatises on international law treat of equality. But this 
would seem to ignore, however, a substantial truth involved in the con- 
cept of equality and obscured by rather meaningless phraseology. Inter- 
national law applying as it does between states-whose “Jural existence ” 
has been recognized, must insist on the separate, autonomous existence 
of states. Reciprocal relations between them being a practical necessity 
for their mutual convenience and utility, international law must pre- 
scribe that they respect the right of each state to administer its own 
affairs. To fail to respect this right would place certain states in a posi- 
tion of inequality, and a general tolerance of the practice of interven- 
tion in each other’s affairs would mean the annihilation of international 
law. Mutual interests therefore compel states to concede that ‘‘ What- 
ever inequality may exist between states as regards their size, popula- 
tion, power, degree of civilization, wealth, and other qualities, they 
are nevertheless equals as international persons.” 3 

By way of summary, we may state in conclusion that there does not- 
exist a “perfect equality of nations;” that all states have not equal 
power and influence; that they do not participate equally either in the: 
creation or the administration of law; but that they are nevertheless: 
entitled to what Bonfils has termed ‘‘respect for political personality.” * 


IV. GENERAL CONCLUSIONS 
A 


If we attempt to apply the foregoing observations to the actual 
international status quo, namely, the absence of any common superior 
over nations to make, administer, interpret and enforce law, we are 
led to certain general conclusions of vital significance. 


3 Oppenheim, International Law, 1st ed., I, 161. 
3 Droit International Public, 5th ed., p. 156. 
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1. THE CONSCIENCE OF THE STATE 


The separate, autonomous existence of states means that every 
state is the keeper of its own conscience. The lack ‘of a community 
of ideas, principles of action, and a thorough mutual understanding 
precludes the possibility of entrusting the vital concerns of any state to ` 
the judgment and honor of other states. As Lorimer has well expressed 
it, “No free state puts either its conscience or its judgment wholly 
into the keeping of any other. * * * The right to interpret its 
own consciousness is of the essence of rational existence in the state as 
in the person, and no entire agreement amongst states in their con- 
ceptions of their rights or their duties has yet been attained.” ® 


2. ARBITRATION 


In the absence of a body of positive law enacted by common consent 
and enforced by a competent common superior in as effective a manner 
as municipal law, it is useless to expect very much of arbitration as a 
substitute for international courts of justice. Arbitral tribunals are 
neither competent to make international law, to interpret international 
daw with any freedom except as specifically bestowed by the terms of 
the protocol of submission, or to render decisions they cannot enforce. 
‘Their powers are very properly limited, and their general aim is to obey 
the mandate set down in the protocol by a decision “of the nature of a 
compromise” rather than to administer justice with the confidence and 
freedom of an untrammeled court of justice.’ Lorimer may again 
be quoted to advantage in this respect. 


Positive law is a dead letter which force alone will bring to life. Even 
municipal law, though defined by the joint action of legislation and juris- © 
diction, is not self-vindicating. It requires the further guarantee of an 
drresistible executive to secure its peaceful acceptance. -* * * The 
only condition on which tribunals of arbitration could perform the offices 
which many are willing to assign to them, would be the previous exist- 
ence of an international organization, strong enough to support them 
from without, as they are supported in municipal jurisprudence.” 


» Institutes, I, 216. . o Thid., II, 209-210. 


THEORY OF INDEPENDENCE AND EQUALITY OF STATES 331 


3. DISARMAMENT 


It would further seem obvious that it is useless to talk of disarmament 
before an international organization has been created to determine, 
first of all, the precise nights of states; secondly, to provide a campact, 
general body of law accepted by all; and, thirdly, to ensure the effective 
administration and enforcement of law by a common executive and 
judiciary. To quote Lorimer again: 


We might just as well hope to administer municipal law by distributing 
tracts as to arrest the course of international wrong by printing blue- 
books. It is the terror produced by the certainty that physical force is 
near at hand that alone can render its application superfluous. Force 
is the bullion on which international credit depends, and fear is its 
circulating medium.*! 

Now if we can see our way to the individual state receiving the same 
assurance that the new position it has won de facto shall be vindicated 
for it de jure by international organization, which the individual citi- 
zen has that his new position will be vindicated for him by national 
organization, then international organization and even a treaty for 
proportional disarmament will become hopeful.* 

When such a scheme of international organization has been devised 
23 would afford to individual states a trustworthy guarantee that the 
thonest objects for which standing armies are maintained beyond what 
is necessary for municipal purposes would be attained without them, 
then, and not till then, honest states may be expected to contemplate 
their reduction.® 


B 


If we choose to indulge somewhat in speculations based on the as 
sumed existence of such an international organization as has been sug- 
gested, namely, a common superior over nations, composed of a legis- 
lature, judiciary and executive, we are lead to general conclusions o! 
the following character. 


1. LEGAL RIGHT TO EXIST 


The right of a state to exist would become a legal right when written 
into the law of an international organization having the power to ade- 
quately protect rights and compel the performance of obligations. 


41 Institutes, II, 16. 43 Ibid., TI, 253. i Tbid., II, 249. 
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2. STATES WITHIN A WORLD-ORGANIZATION 


States would be properly organized as separate, autonomous com- 
munities with due respect for: (a) community of interests; (b) the 
necessity of distinct units of organization for the better realization of 
political and economic ends; and (c) the necessity of the existence of 
separate groups of men making their own seule contribution to the 
evolution of ethical ideals. 


3. EQUALITY AND WORLD-ORGANIZATION 


A great difficulty in the way of the formation of an international or- 
ganization of states would probably be the insistence of smaller states 
on the recognition of the right of equality. It would, however, seem not 
‘only impossible, but grotesque to conceive of a world organization in 
which England and Liberia would be treated as having an equal status. 
Any such difficulties in the way of the realization of an international . 
organization of states might of course be overcome by some such reason- 
‘able compromise as was reached in the formation of the United States of 
America. It would be quite foolish, however, to deny the existence of 
such difficulties or to attempt to minimize their importance. 

‘ The most likely basis for the readjustment of the relations of states 
to each other under a common superior, would be, first of all, a recogni- 
tion of the need and desirability of separate, autonomous communities 
organized on logical lines; and secondly, a frank acknowledgment of 
the inequalities of states. The compensations involved im the recognition 
of their right to exist and the enjoyment of specific privileges would 
probably induce the smaller states to abandon extravagant claims to 
equality with other states possessing enormous communal interests 
of vastly greater importance. | 

_ Under such a scheme of international organization as has been sug- 
gested, Canada, as well as other colonial states, might well have a definite 
place. As Lorimer says in this connection: 


Without infringing on the freedom either of separate states or of 
ethnico-political combinations of states, an autonomous cosmopolitan 
organism thus becomes conceivable. When elevated to the clearer 
atmosphere of cosmopolitan conceptions, jurisprudence may come to 
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see that as national order is the condition of personal freedom, and inter- 
national order is the condition of national freedom, so it is in cosmopoli- 
tan order that international freedom of action must be sought.“ 


V. APPLICATION OF CONCLUSIONS TO EUROPHAN SITUATION 


The frightful situation in Europe is so constantly in one’s mind, that 
it is not possible to leave the subject of the independence and equality 
of states without a brief consideration of the basic principles which ought 
to govern the remaking of the map of Europe at the close of the war. 
If it is possible to agree on these fundamental principles, this fearful 
struggle may have laid the bases of a lasting peace, and will, therefore, 
not have been in vain. 


Í. BALANCE OF POWER 


Europe should recognize, first of all, that the principle of the balance 
of power has proved not only futile, but a menace to the existence of 
the big as well as of the small states. As Dupuis has forcibly said: 


The experience of three centuries has demonstrated that far from in- 
suring respect for the rights of all, the principle of the Balance of Power 
succeeded simply in causing the powerful states to admit that every 
acquisition of territory made by one of them might justify equivalent 
acquisitions on the part of the rest. * * * Powerless to introduce 
peace and justice into international relations, it has often covered with 
specious and decent pretexts, unjust ambitions, baleful wars, and verita- 
ble operations of brigandage.‘ 


Lawrence adds his word to this severe indictment: 


It [balance of power] takes no account of any other motives of state 
policy than the personal aggrandizement of rulers and the territorial ex- 
tension of states. It distributes provinces and rounds off the bound- 
aries of kingdoms without regard to the wishes of the populations and 

their affinities of race, religion, and sentiment.® 


The cynically mischievous results of the two Congresses of Vienna and 
Berlin which were dominated by this so-called principle of the balance 
of power should be a sufficient warning to Europe. In international 
affairs, as In all human affairs, nothing is permanent and there can be 


44 Institutes, I, 130. 16 D'Equilibre Européen, p. 96. Principles, p. 29. 
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no stable equilibrium of forces between nations. But there is no reason | i 


why they should not attempt to do justice to each.other’s legitimate 
interests by obeying sound principles when confronted with the solemn 
responsibility of redrawing the boundaries of Europe. 


2. RECONSTITUTION OF MAP OF HUROPE 


The basic principles which should be observed in reconstituting the 
map of Europe are: 

(a) Respect for the claims of nationalities so far as is compatible with 
the entire interests of a state taken as a whole. The selfish desires of a 
small section must not be allowed of course to sacrifice the welfare of the 
whole state, if that section for economic reasons is essential to the state. 
But the natural tendency of men to group together in accord with what 
they deem to be a community of interests cannot safely. be ignored. 
Austria-Hungary is the festering disease centre of Europe in its efforts 
to stifle nationalistic aspirations. The legitimate claims of the Poles, 
and the peoples of Schleswig-Holstein, Bohemia and Alsace-Lorraine 
must be granted, in so far as these claims would not work any eo 
injury to the interests of the different states concerned. 

(b) The economic requirements of a state must be satisfied to the 
fullest extent so that it may be reasonably self-sufficient and in no way 
a burden to the rest of the world. This means that a state should have 
variety of soil and resources; should have proper transportation facili- 


ties; and not be denied a proper connection with the great highways of . — 


commerce, whether by land or sea. If economic interests clash with 
nationalistic, honest efforts must be made either to reconcile the two, 
or decide which fairly should have precedence. Boundaries should be 
drawn with a view to consult all these vital interests rather than to find 
a military frontier in insolent disregard of such interests. | 


3. COMMON CONCEPTION OF INTERNATIONAL RIGHTS AND OBLIGATIONS 


If the nations of Europe desire to lay the foundations for an inter- 
national organization in order to allow international law full and effective | 
sway, they must recognize that the first requisite is a common funda- 
mental conception of rights.and obligations. Whatever may be the 
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rights of the present war, it would seem clear that a most serious diver- 
gence of views exists between the opposing nations in respect to the 
rights aad obligations of states. The Prussian valuation of treaty ob- 
ligations is of such a nature as to constitute a fearful menace to other 
states. International relations cannot be carried on in peace without 
a due respect for treaty obligations, and for the rights of the weak. The 
only other alternative is a perpetual state of war, whether of actual 
fighting or the strain of armaments. International law cannot be built 
upon the Prussian theory. 


4. CREATION OF INTERNATIONAL LAW 


The creation of international law as an.adequate substitute for war 
is a very laborious process. Its coherent, natural growth cannot be 
forced artificially, but nations can do much through international con- 
ferences to crystallize into formal agreements many principles already 
accepted in actual usage. If less attention were paid to the drafting 
of conventions governing the conduct of war, and more attention paid 
to the drafting of laws to govern the peaceful relations of states, some- 
thing substantial might be accomplished for the building up of interna- 
tional law. It is unreasonable to urge too strenuously the establish- 
ment of international courts of justice before nations are agreed on the 
law to be applied. 

Human progress is desperately slow. It takes generations to gain any 
considerable victories for civilization, and even then, strenuous battles 
must be fought to hold the ground already gained. The man who would 
do his proper share in helping the cause of mternational good relations 
`- must indulge in no cherished illusions. Though holding to his ideals he 
must ask to have his eyes opened to see things as they are. International 
law is hard pressed at this time, but is doubly conscious of the sacred 
character of its high mission. It calls for valiant defenders, but it de- 
mands that they abandon abstractions and deal with realities. 

) l Parir MARSHALL BROWN. 


INTERNATIONAL ASPECTS OF THE TITANIC CASE 


The appalling loss of life and property resulting from the sinking of 
the Titanic served to direct public attention both here and abroad not 
only to the laws which should provide the safeguards of navigation, but 
also to the incidence of liability for accidents upon the high seas. The 
former subject has been dealt with in an interesting paper published in 
this JounnaL.’ We here propose to discuss the application to foreign 
ships, of the United States rule of the limitation of the shipowner’s 
liability, the foreign law upon the subject and the significance of the 
international movement for reform through identic legislation in many 
countries. l : 

The Titanic, a British vessel which had sailed from Southampton for 
New York on her maiden voyage, collided on the high seas with an 
iceberg on April 14, 1912, and sank within a few hours, causing the loss 
of. about two thousand lives and a total loss of vessel, cargo, personal 
effects, mails and everything connected with the ship, except certain 
life-boats. The owner, the Ocean Steam Navigation Company, Ltd., 
alleging that the loss was occasioned and incurred without its privity 
or knowledge, filed a petition under the statutes of the United States ? 
and the rules in admiralty ? praying that the petitioner’s interest in the 
life-boats and pending freight be appraised, the sum paid into court, 
that the petitioner’s liability be adjudged as limited to this sum, and 
that the prosecution of all suits against the petitioner for loss resulting 
from the accident be enjoined. 

Prior to the filing of the petition, a number of actions to recover for 
loss of life and personal injuries resulting from the disaster had been 
instituted in Federal and State courts. The persons who sustained the 
loss were of many different nationalities, many being-citizens of the 

1 Wheeler, International Conference on Safety of Life at Sea, Amer. Jour. of Inter- 
national Law, Vol. 8, p. 758. 

* Revised Statutes, ss. 4283-4285; U.S. Compiled Statutes (1901), pp. 2043, 2044. 


? Admiralty Rules, Nos. 54, 56; 29 Sup. Ct. XLV, XLVI. 
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United States. Mellor, a British subject, and Anderson, a citizen of the 
United States, excepted to the petition on the ground that the losses 
having occurred upon a British registered vessel upon the high seas, 
United States law could not apply. The District Court for the Southern 
District of New York, in a well-considered opinion, sustained these 
exceptions * and the Circuit Court of Appeals thereafter certified the 
following questions to the Supreme Court for decision: 


A. Whether, in case of a disaster upon the high seas, where (1) only 
a single vessel of British nationality is concerned and there are claim- 
ants of many different nationalities; and where (2) there is nothing 
before the court to show what, if any, is the law of the foreign country 
to which the vessel belongs, touching the owner’s liability for such dis- 
aster,—such owner can maintain a proceeding under ss. 4283-4285, - 
U.S. Revised Statutes and the 54th and 56th Rules in Admiralty? 

B. Whether, if in such case it appears that the law of the foreign 
country to which the vessel belongs makes provision for the limitation 
of the vessel-owner’s liability, upon terms and conditions different from 
those prescribed in the statutes of this country, the owners of such for- 
eign vessel can maintain a proceeding in the courts of the United States, 
under said statutes and rules? 


In the event of the answer to question B being in the affirmative: 


C. Will the courts of the United States in such proceeding enforce 
the law of the United States or of the foreign country in respect to the 
amount of such owner’s liability? ® 


The Supreme Court answered the first and second questions in the 
affirmative and the third, that United States law should apply.® 

The United States statute limits the liability of the shipowner to the 
value of the remnants of the vessel and pending freight, unless the acci- 
dent occurred with the owner’s privity or knowledge. Its enactment 
in 1851 grew out of the circumstances attending the loss of the Henry 
Clay, a nearly new ship which took fire at her wharf in New York after 
_ having almost completed her lading. Her owners having lost a very 
large amount by the burning of the ship were held liable also for the loss 
of the cargo, although it was strenuously maintained that the common 

4 The Titanic (1913), 209 Fed. Rep. 501, per Holt, J. 


6 Jind., 513. 
t Ocean Steam Navigation Co., Ltd., v. Mellor (1914), 233 U. S. 718. 
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law liability of common carriers did not apply. Indeed, it must be re- 
membered that, in the early cases, the common law relating to the liabil- 
ity of common carriers was applied to loss of property at sea or upon 
territorial waters. notwithstanding there was no direct proof of negli- 
gence.’ The extreme hardship of these cases induced Congress to pass 
the statute, which, in its present form ê provides as follows: 


Sec. 4283. The lability of the owner of any vessel, for any embezzle- 
ment, loss, or destruction, by any person, of any property, goods, or 
merchandise, shipped or put on board of such vessel, or for any loss, 
damage or injury by collision, or for any act, matter or thing, lost, 
damage or forfeiture, done, occasioned, or incurred, without the privity, 
or knowledge of such owner or owners, shall in no case exceed the amount ` 
or value of the interest of such owner in such vessel, and her freight then 
pending. 


To this is added a further absolute exemption irrespective of the value 
of the ship for all damage to cargo by fire, happening to or on board 
the vessel, unless caused by the design or neglect of the owner.® 

At first, there was considerable doubt as to whether the statute ap- 
plied to loss or damage caused by the collision of two vessels except so 
far as an owner might be liable for damage done by the collision aboard 
his own vessel. This doubt was set at rest by statutory interpretation 
in Norwich v. Wright,” where the statute was applied to damage caused 
on board other vessels as well. In the opinion of the court (per Brad- 
ley, J.) the statute was merely declaratory of and to be interpreted in 
the light of the general maritime law existing in Europe since the Middle 
Ages and accordingly extended to every, consequence of the negligent 
acts of the master. 

The application of the statute to collisions on the high seas imme- 
‘diately makes conditions favorable for a wide conflict of laws, for one - 
vessel may be domestic, the other foreign; or both may be foreign, flying 

7 New Jersey Steam Navigation Co. v. Merchants Bank (1848), 6 How. 344. This 
case was specifically referred to in the debates in Congress preceding the passage of - 
the Act; see argument of Senator Bradbury (1851), 23 Cong. Globe, 718. See also 
Propeller Niagara v, Cordes (1858), 21 How. 7, 23; and Shipman, J., in Levinson v. 
Ocean Steam Navigation Co. (1876), 15 Fed. Cas., No. 8292. 

2 3 U. S. Compiled Statutes (1901), pp. 2948, 2045. 

° Thid., p. 2042. 

1 Norwich Co. v. Wright (1871), 13 Wall. 104. 
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the same flag; or both may be foreign, flying different flags. At first the 
courts, at least those of inferior jurisdiction, avoided meeting the ques- 
tions squarely and applied the general maritime law; thus, where the 
foreign shipowner sold the remnants to other parties without following 
the especial procedure of the statute, he was deemed to have waived 
the exemption.!! But in the well-known case of the Scotland 1? where 
the limitation was claimed by a British vessel in collision with an Ameri- 
can vessel upon the high seas, the Supreme Court firmly established the 
rule that the exemption depended not upon the general maritime law 
but upon the statute, and hence the foreign shipowner was entitled to 
_ claim it as well upon an appraisal of the value of the remnants as upon 
a surrender. The court recognized the ordinary control of the lex loci 
delicti over torts committed within a foreign jurisdiction, but said that 
on the high seas, where ‘‘the law of no particular state has exclusive 
force, but all are equal, any forum called upon to settle the rights of the 
parties, would, prima facie, determine them by its own law as express- 
ing the rules of justice; * * *’ 18 It is interesting to note that 
Story favored a similar formula, but with an alternative of reciprocity, 
and remarks: “it is not easy to say, in such cases, what laws ought to 
govern.” 14 But there was no indication in the Scotland case that the 
question of the limitation of liability should be referred to any other 
standard than that governing the cause of action itself. On the con- 
trary, the court’s dictum (again per Bradley, J.) is that: “If the con- 
testing vessels belonged to the same foreign nation, the court would 
assume that they were subject to the law of their nation carried under 
their common flag, and would determine the controversy accordingly.” ™° 
When the question arose again in the Bourgoyne case where the ves- 
sels were both foreign, but of different nationality, the court applied the 

u Thomassen v. Whitwell (1878), 23 Fed. Cas. 1006. This was an action by the 
master of a Norwegian bark against the owner of a British steamship, arising out of 
a collision upon the high seas. ‘The general force of the maritime law was similarly 
recognized in Churchill v. The British America (1870), 5 Fed. Cas. No. 2715 and in 
‘The John Bramall (1879), 13 Fed. Cas. No. 7834. 

18 (1881), 105 U. S. 24. 

13 Tbid., at p. 29. 

14 Story, Conflict of Laws, 8th ed., pp. 689-590. 


18 The Scotland (1881), 105 U. S. at pp. 29-30. 
16 La Bourgoyne (1907), 210 U.S. 95. 
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United States rule without entering into the question of the choice of 
law. | 

Subsequent to the Scotland and before the Titanic, a case coming 
within the description of Mr. Justice Bradley’s dictum concerning ves- 
sels of the same foreign flag was that of the Thingvalla, where’ both 
ships were Danish; but as the court held the vessel free from fault, no 
question was raised as to whether the law limiting the liability should 
be that of Denmark or the United States.” The same applies to the case 
of the Norge, a Danish vessel lost on the high seas through collison with 
a derelict or some other submerged obstruction.® 

We now more closely approach the Titanic. In the State of Virginia, 
a British ship which stranded on Sable Island on a voyage from New 
York to Glasgow, Judge Benedict, in a brief opinion without argument 
or the citation of authorities, held that the extent of the lability was 
governed by the United States statutes. In the case of the Atlantic, 
the ship was also British and was wrecked upon the coast of Nova Scotia. 
But in the proceedings to limit liability, the point of the nationality of 
the ship was not raised.” . l 

It will be admitted by all, that if the law of the flag should apply to 
the limitation in the event of collision between two foreign vessels of the 
same flag, it ought to apply as well to the loss of a foreign vessel by 
stranding on the coast of the country to which it belongs, or to the loss 
of a foreign vessel by striking an obstruction (such as an iceberg) on the 
high seas. Clearly then, the dictum in the Scotland case must be deemed 
repudiated by the Titanic, although the court says that in the earlier 
opinion “an ordinary collision case” was referred to, where “the prin- 
ciple usually governing foreign torts would apply.” ? What the Supreme 
Court now seems to say is that the law of the flag governs in determin- 
ing whether a cause of action exists against the shipowner,”” while the 
lex fort governs in determining if and to what extent the shipowner 


1! The Thingvallsa (1890), 42 Fed. Rep. 331; (1891), 48 Fed. Rep. 764. 

18 The Norge (1907), 156 Fed. Rep. 845. 

19 The State of Virginia (1894), 60 Fed. Rep. 1018. 

2 Levinson v, Ocean Steam Navigation Co, (1876), 15 Fed. Cas. No. 8292. 

21 The Titanic (1914), 233 U. 8. at p. 732. 

2 Cf. The Hamilton (1907), 207 U. S. 398; The Eagle Point (1906), 142 Fed. Rep. 
453. ` 
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may limit his liability. Indeed, as the court well said in the Bourgoyne 
case * “strictly speaking, the application for a limitation of liability 
is in effect a concession that liability exists, but, because of the absence 
of privity or knowledge, the benefits of the statute should be awarded.” 

This leads us to inquire whether any such distinction in the choice of 
law is justifiable. Without entering into a discussion as to whether the 
measure of damages of a right of action arising in a foreign jurisdiction 
is Implicit in the right itself, or is part of the remedy merely—one of 
the most difficult and abstruse problems of the conflict of laws—it 
suffices to say that where a right has arisen under a foreign law, the 
Supreme Court has not hitherto applied the limitation of the amount 
of damages provided by the law of the forum. Thus, in actions for 
wrongful death brought under statutory provisions inuring to the per- 
sonal representative of the deceased, limited to one amount by the 
lex loci delicti and to a different amount by the law of the forum, the 
Federal rule applies the limitation of the former, not that of the latter. 
And where action is brought for a fatal injury occurring upon the high 
seas aboard a vessel of a State the laws of which provide that a right of 
action for personal injury shall not abate with the death of the claimant, 
a United States court in admiralty will grant the remedy provided by 
the statute even though under the maritime laws of the United States 
the action does not survive.*° 


3 At p. 116. 

24 Northern Pacific R. R. Co. v. Babcock (1894), 154 U. S. 190, citing among other 
cases: Dennick v. R. R. (1880), 103 U. 8. 11; Huntington v. Atrill (1892), 146 U. S. 
657, 670; The Scotland (1881), 105 U. 8. 24, 29. It is significant that the court m the 
Northern Pacifie case cites so much of the opinion in the Scotland case as is now ex- 
pressly disapproved by Mr. Justice Holmes in the Titanic. The Federal rule is also 
that of the preponderance of State authority; St. Louis, I. M. & 8. R. R. v. Brown, 
67 Ark. 205; Hyde v. Wabash, St. L. & P. R. R. (1883), 61 Ia. .441; Louisville & Nash- 
ville R. R. v. Graham (1896), 98 Ky. 689. The dictum conira in Wooden v. Western 
N. Y. & P. R. R. (1891), 126 N. Y. 10, though never expressly repudiated, is deemed 
seriously impaired by the later decision of the Court of Appeals in Kiefer v. Grand 
Trunk R. R. (1897), 153 N. Y. 688, affirming 12 App. Div. 28; see Wharton, Conflict 
of Laws, 3rd ed., p. 1110, note. The rule in Northern Pacific R. R. Co. v. Babcock 
has been approved by the Supreme Court in Slater v. Mexican National R. R. Co. 
(1904), 194 U. 5. 120 and in Mexican Central Ry. Co., Ltd., ». Eckman (1906), 205 
U, 5. 538. 

* The Hamilton (1907), 207 U. 5. 398 (per Holmes, J.); applied in The Bourgoyne 
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The language of Mr. Justice Holmes in the Titanic does not repudiate 
this doctrine. On the contrary it recognizes “that the Act of Congress 
does not control or profess to control the conduct of a British ship on 


‘the high seas” and that the foundation of recovery upon a British tort 


is an obligation created by British law, but adds “that the laws of the’ 


forum may decline altogether to enforce that obligation on the ground 
that -it is contrary to the domestic policy or may decline to enforce it 
except within such limits as it may impose.” * 

If then the rule in the Titanic must rest upon public policy, the iul 
is indeed bizarre, for the principle thus forces the application of a do- 
mestic statute to the liability arising in respect of a foreign vessel founder- 
ing upon the high seas, so ss to grant exemption in favor of an alien 
shipowner as against rights of action of citizens of the United States. 
When a doctrine normally understood as protective of local or domestic 
interests is invoked to extend thus the regime of a statute admittedly 
passed in derogation of the common law, it is time to inquire more deeply 
into the origin of the statute itself. 


HISTORY OF THE LIMITATION RULE 


The modification of the rule of respondeat supertor represented i in the 
limitation of the shipowner’s liability, may be traced to the Middle 
Ages. Under Roman law the shipowner was liable to the extent of his 
entire fortune for the acts of the master and crew.” The rule was 
tempered by the commercial custom prevailing prior to the twelfth 
century, in Mediterranean seaport towns, of limiting the shipowner’s 
liability under a contractual arrangement known as the commenda, ‘an 
undisclosed agency by which one or many principals (commendatores) 
entrusted the master, a member of the crew, or a merchant passenger, 
with a quantity of merchandise for barter or sale during the voyage. 
The principal never became liable for the acts of the agent (commenda- 
tarius) beyond the loss of the merchandise itself. The commenda became 


consolidated in practice with a form of maritime association known. as’ 


the.colonna, customary in the twelfth, thirteenth, and fourteenth cen- 


(1907), 210 U. S. at p. 138 so as to give a right of action recognized by French law. 
See also The Harrisburgh (1886), 119 U. S. 199. 

% The Titanic (1914), 233 U. 8S. at p. 732. 

27 Sohm’s Institutes of Roman Law, pp. 427, 440. 
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turies and described in the Tables of Amalfi. The ship constituted the 
capital of the association, the interests being aliquot parts, the owners 
of which were liable for no more than their interests. Assessments could 
be levied in proportion to the parts but any owner could escape further 
liability by abandonment.?”® A similar limitation of the liability of the 
shipowner is mentioned in the Consulat de la Mer, a collection of mari- 
time customs applicable to Mediterranean shipping in the thirteenth 
and fourteenth centuries.” 

Curiously enough, there is nothing to be found upon the subject in 
the laws of Oleron or Wisbuy ” nor do we find the conception in the 


institutions known to early English maritime law. On the other hand, 


it is found to some extent in the early law of the Netherlands and the 
Hanseatic towns, doubtless owing to the important commerce which 
existed with Mediterranean ports. An ordinance of the Hanseatic 
League provided that the shipowner might discharge his liability for 
any damage done to the cargo by having his interest in the vessel sold for 
the benefit of the claimant.” Grotius, in his well known treatise recog- 
nizes the rule of limitation and says *! that men would be deterred from 
investing in ships if they thereby incurred the apprehension of being 
rendered liable to an indefinite amount. The rule was also adopted: by 
the Ordinance of Louis XIV in 1681, which provided as follows: “ Ship- 
owners are responsible for the acts of the master, but are discharged 
upon abandoning the ship and freight.” 3? 


COMPARATIVE LAW 


The modern law relating to the shipowner’s liability may be conven- 
iently classified as follows: 

(1) The French system, or system of abandonment, 

(2) The German system, or system of execution, 


va Goldschmidt, Universalgeschichte des Handelsrechts, p. 340; Lehmann, Das 
Recht der Aktiengesellschaft, p. 28; Laband, “Das Seerecht von Amalfi” in Zeit- 
schrift fur das gesamte Handelsrecht, VII, p. 314. 

2 Consulat de la Mer, c. 141, 182, Pardessus, Us et Coutumes, I, pp. 155, 206. 

» Cf, Appendix to Peters Admiralty Decisions, I, translation of Laws of Oleron, 
Wisbuy and the Hanseatic League. 

% Valroger, Revue internationale de droit maritime (1904), p. 630. 

31 De belli et pacis, Bk. II, e. 11, s. 18. 

32 Bk. H, tit. IV, art. 2. 
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(3) The British system, or system of forfeiture. 

French System. In general terms it may be said that the French 
system recognizes a liability in personam the shipowner, but permits 
him to divest himself of it by abandoning the ship and pending freight. 
To this group belong France, Italy, the Netherlands, Portugal, Spain, 
the Latin-American countries, Japan and the United States. 

The statute as it exists in France 33 much resembles our own. Minor 
variances exist, however, in other countries of the group. French law, 
like our own, accords no priority to personal injury claims. On the other 
hand, this salutary feature is found in the Commercial Code of Italy * 
and that of Spain.** Furthermore, the statute in Italy is construed 
strictly against the shipowner and as a result, privity has been assumed 
where the ship has been inadequately supplied with coal or life-saving 
apparatus, where the ship had a defective gear, and where there was 
defective stowage. Indeed, it has been said that the limitation ap- 
plies only to contracts of the master and leaves the owner with un- 
limited liability for torts.” This may be deduced also from the terms 
of the statute in Portugal, for liability ceases upon abandonment only 
in respect of the maater’s contracts (exclusive of wage agreements) 
relating to the ship and voyage.” 

German System. The German Maritime Code ® makes a sharp legis- 
lative distinction in respect of the ship’s liability in rem and the owner’s 
liability in personam. ‘The personal liability changes to one against 

the ship and freight in the following cases: 


(1) When the claim is made on account of a legal transaction con- 
cluded by the master as such, in virtue of the authority he lawfully 
possesses, and not in consequence of an especial power of attorney; 


8 French Commercial Code, Art. 216, as moawed by the Laws of June 14, 1841 
and April 12, 1885. 

34 Art. 661. 

35 Art. 838. 

3 Court of Appeal, Naples, Feb. 2, 1897, 18, Revue int. de droit maritime, 435; 
Court of Appeal, Naples, Feb. 27, 1899, 15 Ibid., 249; Court of Appeal, Rome, 
March 16, 1899, 15 Zbid., 533. 

7 Raikes, The Maritime Codes of Italy, p. 6, n., although this seems to be a rather 
broad conclusion from the decisions of the Italian courts. 

2 Portuguese Commercial Code, Art. 492. 

» Art. 485. 
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(2) When the claim is occasioned by the non-performance or the in- 
complete or improper performance of any contract made by the owner, 
as far as the carrying out of such contract belonged to the legitimate 
duties of the master, no matter whether the non-performance or the 
incomplete or improper performance was caused through the fault of 
any person belonging to the crew or not; 

(3) When the claim has arisen through the fault of one of the crew; 

(4) Non-delivery of or damage to goods and baggage; 

(5) Claims mentioned by Arts. 754, 758 and 759 oes non-performance 
of contract by fault of master or crew). 


Under these provisions, the owner cannot free himself from personal 
liability if he himself has been at fault or has given improper instruc- 
tions to the master or a member of the crew, or has chosen an unskilful 
or incompetent master, or if the ship was unseaworthy at the outset of 
the voyage. Curiously enough, in determining priority against the 
claims in rem, the court provides that personal injury claimants are de- 
ferred to claimants for non-delivery or injury of cargo or baggage.“ 

British System. By the Merchant Shipping Act of 1862, modified by 
that of 1894,“ it is provided that owners of all ships, British or foreign, 
shall not be liable to damages beyond the following amounts: 


(i) In respect of loss of life or personal injury, either alone or to- 
gether with loss or damage to vessels, goods, merchandise or other things, 
an aggregate amount, not exceeding £15 for each ton of their ship’s 
damage; and 

(ii) In respect of loss or damage to vessels, goods, merchandise or 
other things, whether there be in addition loss of life, or personal injury, 
or not, an aggregate amount not exceeding £8 for each ton of their 
ship’s tonnage. 


Where an accident has resulted in the loss of property as well as in- 
jury to persons, the personal injury claimants compete ratably with the 
loss of property claimants in the fund of £8 per ton; at the same time, 
the personal injury claimants have the exclusive right to share in the 
fund measured by the maximum of £7, being the difference between the 
£8 fund and the £15 fund.” 

Attention must be drawn also to the diversity of law and legislation 
in permitting the shipowner to limit his liability by contract. Neither 
in Great Britain nor in Germany is it considered against public policy 


© Art. 768. 41 Sec. 503. 42 The Victoria (1888), 13 P. D. 125. 
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to permit the shipowner to exempt himself against liability for the negli- 
gent acts of his employees in respect of damage to property,“ but British | 
law provides that on “emigrant ships,” 7. e., those carrying a certain 
number of steerage passengers, between the British Isles and any port 
out of Europe and not within the Mediterranean Sea, any exemption 
in a passage ticket is void unless approved by the Board of Trade.“ 

In France the courts have adopted what may be termed a media 
senientia in refusing to give effect to absolute exemption clauses, though 
effect is givén to exemption clauses i in so far as the ordinary burden of 
proof is shifted.* 

The United States rule contained in the well known Harter Act, 
does not prevent shipowners from exempting themselves from liability 
except in respect of the loading, stowage, custody, care or delivery of 
merchandise. ' This, of course, does not apply to liability’ resulting 
from faults in the navigation of the vessel, upon which subject, the 
shipowner, as a general rule, is free to contract. But so far as the Harter 
Act extends, it applies to foreign ships as well as to United States vessels, 
under the specific language of the statute by which its rules apply to 
“the owner of any vessel transporting. merchandise or property to or 
from any port in the United States.” “” | 
_ The original British statute exempting shipowners was enacted in 
1813 and though establishing the principle of limitation, the value of 
the ship immediately before, not after the accident, was taken as the 
maximum of liability.@ This was distinctly more liberal to claimants 
than the rule now prevailing in the United States, for in a case of total 
loss the claimants get nothing, whereas under the original British act 


8 Abbott, Law of Merchant Ships, p. 612; Schaps, Das deutsche Seerecht, Arts. 485, 
606. 

44 Merchant Shipping Act of 1894, s. 320 (1); applied to the Titanic and exemption 
held void in Ryan v. Oceanic Steam Navigation Co., Ltd. (1914), 29 T. L. R. 629 
(Court of Appeal). l 

4% Court of Cation Ost. 28, 1903; Gas, Pal. 1904, I, 58. Court of Appeal, la 
Aug. 6, 1907; Gaz. Pal. II, 644. 

as Act of February 13, 1893. 

€ Thid., sec. 3. See The Chattahoochee (1899), 173 U. S. 540; The Silvia (1898), 
171 U.S. 642. 

853 Geo. III, C. 159, s. 5; Brown v. Wilkinson (1846), 15 M. & W. 391; African 
Steam Shipping Co. v. Brany (1856), 25 L. J. Ch. 870. 
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they would be entitled to have as much as the ship was worth before 
the accident. Curiously enough, our legislators in 1851, through an 
egregious misapprehension, thought they were adopting substantially 
the British statute and the committee reporting the bill so announced 
to the Senate. ® l 

In 1854, the British Parliament was moved to place a monetary maxi- 
mum per ton in order to avoid the uncertainties of appraisal. Prior 
to the present statute, the English courts did not apply the British rule 
to a foreign shipowner whose vessel was in collision with a British vessel 
on the high seas.°! Under the present statute the liberal British rule is 
expressly made applicable to any ship, British or foreign. 


INTERNATIONAL CONFLICTS 


The diversity of law and legislation which the foregoing summary 
brings to light has been the cause of sharp conflicts of law in the courts. 
of the several maritime nations. A vessel carrying the flag of one juris- 
diction enters the territorial waters.and harbors of other jurisdictions. 
where it is subject to process in rem. Both shipowners and claimants 
fly to favorable fora rather than bear the ills they have in their own. 
The conflicts which ensue, when contemplated in conjunction with the 
keen competition among the various nations for maritime supremacy, 
possess an importance beyond that of mere private jurisprudence. 
The dreadful war now raging in Europe is often described as predomi- 
nantly one of commercial and maritime rivalry. Whether true or false, 
diversity of legislation in this branch of law leads to discriminations 
which surely make for international friction and ill-will. 

It has been complained that as the ternational situation stands at . 
present, British shipping is placed at a disadvantage under British law, — 
for a foreign shipowner, e. g., of a German or of a United States vessel, 
may resort to the English courts in an action to recover damages in & 
collision with a British vessel and secure advantages which he could 
2 Cong. Globe (1851), pp. 382, 715. 

6 Merchant Shipping Act, 1854, s. 504. 
51 Cope v. Doherty (1858), 5 K. & J. 387, affd. (1858), 2 De G. & J. 614. At p. 626 


(per Turner, L. J.): “This is a question of liability and not of procedure.” Accord, 
The Wild Ranger (1862), 1 Lush. 558. 
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not obtain in Germany or the United States, and which his own country 
would not offer to a British shipowner. Thus, e. g., a German or a 
United States vessel is sunk in collision with a British vessel on the 
high seas. Assuming the German or United States vessel was alone to 
blame, the British shipowner could recover nothing in Germany or 
in the United States for the damage done to his ship. On the other hand, 
if the British vessel were sunk and the British vessel were alone to blame, 
the owner of the vessel would be able to sue the British shipowner in the 
. English courts and recover for all damage sustained up to the full statu- 
tory liability of £8 per ton. A similar advantage in remedy would exist 
a fortiori in favor of the passengers on board the foreign vessel, as they 
would have an appreciable sum at their disposal (a maximum of £15 


per ton) whereas the passengers on board the British vessel, in the case _ . 


first supposed, would be without remedy. 

Let us take another example. Continental courts are loth to esis 
the favorable limitations established by their own legislation when it 
would operate for the benefit of foreign, especially British shipowners. 
"The limitation rule is construed strictly in such cases. Thus, in France 
it has been held that the right to abandon the ship and freight in order 
to obtain exemption does not apply in favor of the ship’s husband, who 
is held to an unlimited liability.°* On the other hand, the French court 
bitterly complains of the English rule under Lord Campbell’s Act by 
which a right of action for injury sustained on board a vessel resulting 
in death extends only to next of kin residing in the United Kingdom.’ 
This the French court pronounces not only contrary to French law but 
also against the axioms of universal conscience and good morals, and 
its decision seems more in the nature of a judicial reprisal than a close 
interpretation of local law. : 

Again, the application of the Harter Act to contracts for carriage of 
goods aboard foreign vessels destined for United States ports has also 
given rise to complaints made on behalf of foreign shipowners.’4 In the 
earliest interpretations of the statute, the court applied United States. 


62 Court of Appeal, Aix, Jan. 23, 1899, Journal de droit HV OTTALONAIE maritime, 
{1901), p. 104. 

53 Ibid. 

#4 Address of the late John Gray Hill before the English Law Society, Feb. 22, 1904. 
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law upon the ground that the contract is not performed until the vessel 
carrying the goods arrives in the United States; United States law is 
thus applied as the lex solutionis.®* In later decisions, the rule is applied 
even where there is an express agreement that the law of the ship shall 
govern.” The result is deemed an unfair extension of local law over 
foreign ships which, like the Titanic, may at no time have entered the 
jurisdiction of the forum. 

‘We have outlined these examples of conflicts in the maritime law 
relating to the shipowner’s liability in order to present the seriousness 
of some of the difficulties encountered. The international character of 
merchant shipping, as well as the universal interest which the subjects 
of all nations have in the protection of life and property carried upon 
the high seas, make this field of legislation peculiarly one for interna- 
tional instead of national action. 


REGULATION BY INTERNATIONAL CONVENTION 


The desirability of uniformity by identic or joint treaty in this branch 
- of the law has long been recognized. The shipowners themselves have 
taken the initiative by subjecting many branches of maritime law to 
comparative research within their local maritime organizations, and in 
1897 a committee was created composed of the delegates appointed by 
a large number of maritime associations existing in the various maritime ` 
countries. The so-called ‘International Maritime Committee” has 
prepared draft treaties upon assistance and salvage, collision, maritime 
liens and the limitation of the shipowner’s lability. The progress made 
in arriving at agreement upon these subjects by this unofficial committee, 
induced the Belgian Government to invite the governments of the 
world to a diplomatic conference of authorized delegates to meet at 
Brussels for the purpose of considering the draft conventions prepared 
by the committee and submitting the same, with needful modifications, 
to the various governments of the world. Particular attention was 
‘devoted to the present topic at the third conference, held at Brussels 

s Lewisohn v. National Steamship Co. (1893), 56 Fed. Rep. 612; The Guildhall 
(1893), 58 Fed. Rep. 796. 


% The Kensington (1901), 182 U. 8. 263; Butiany Worsted Mills v. Knott (1900), 
76 Fed. Rep. 582; The Silvia (1898), 68 Fed. Rep. 885, 171 U.S. 462. 
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in September, 1910, at which twenty-three nations were repre- 

It is not our purpose to review the work already accomplished by 
these conventions, except in so far as they bear upon the international 
aspect of the questions under consideration. The system proposed for 
measuring the limitation of the shipowner’s liability so far as liability 
‘for injury to property is concerned, is substantially the rule of Conti- 
nental Europe and- the United States, plus an option to the shipowner 
of paying £8 per gross ton of the vessel instead of surrendering the 
value of the vessel and pending freight. This is a very different provi- ` 
sion from that of the British law, for the £8 per ton fund represents & 
minimum under British law, whereas under the proposal of the Ba 
matic conference such fund represents a maximum.’? 

Whatever may be thought of this provision, the EN congress 
has at least been alive to the inadequacy of the general Continental 
and United States rule in respect of personal injuries, and has submitted 
to the various governments a proposal which, in effect, provides that 
- where the injury has occurred through the fault of the captain or any 
person in the service of the vessel, the shipowner’s limit of liability shall 
be increased to an additional fund of £8 per gross ton of the vessel; 
and if this fund shall not suffice to indemnify the claimants, they shall 
have recourse, for the balance, to the value of the ship, or as the case 
may be, to the fund of £8 already provided for the loss of property 

claiinants.® This, of course, is materially more liberal than the present 
' -United States or Continental rule and is a close approach to the British | 
‘system. 

CONCLUSION 


While most persons agree that some limitation upon the shipowner’s 
liability is just and reasonable, there is a strong current of opinion, at 
. least among disinterested persons, against the absolute exemption 
(after abandonment) now enjoyed by the shipowner." Above all, a 


5 Outline of a Proposed Convention regarding the Limitation of the Responsi- 
bility of Shipowners, as submitted to the Examination of the Governments concerned, 
Arts. II and VI; see also American Journal of International Law, Vol. IV, p. 416. 

13 Report of Conference internationale de droit maritime (1910), p. 198, note. 

8 See Report of Proceedings of the Maritime Law Association of the United States, 
Meeting of March 7th, 1913, 
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different rule should be applied to personal injury claims than that 
which governs property claims. Shippers and shipowners are almost 
invariably protected by insurance, whereas, passengers (and crews) 
seldom provide for the contingency of accident and are often of a class 
unfamiliar with the risk incurred, or with the principle of insurance. 

The United States statute was originally enacted to place our own 
shipowners upon an equal basis with the British, so as to compete in 
the carrying trade of the world. As indicated, through a legislative 
misapprehension of the effect of the British statute, the United States 
statute was from the beginning more favorable to shipowners than the 
British, although it was pointed out in the debates in Congress at the 
time that our interests were primarily those of shippers rather than 
of shipowners and that even Great Britain “a nation of shipowners” 
was at that time about to qualify the exemption.” Since then, Great 
Britain has immeasurably increased its lead in the.carrying trade, while 
we have remained preéminently a nation of cargo-owners and travelers. 
Yet under the British rule the contingent liability of the owner of the 
Titanic was represented by a huge fund, while under the United States 
statute applied by the Supreme Court to the advantage of the British 
shipowner against American claimants, it was practically nothing. 
In view of the stringent rules of liability in force in respect of carriers 
on land, an extension of modern legislative policies to sea transporta- 
tion, at least to the extent of the British rule, would seem to answer 
the dictates as well of social justice as of national expediency. 

Antaur K. Kum. 

© 23 Cong. Globe (1851), pp. 715-716. The first British statute fixing a monetary 

forfeiture was enacted three years later. 


INTERNATIONAL LAW AS APPLIED BY ENGLAND DURING 
| THE WAR 


Il. TRADING WITH THE ENEMY 


One of the immediate consequences of the outbreak of war, according 
to the Anglo-American law, is that all the commercial relations between 
subjects of the belligerent countries come to an end. Fresh dealings 
“cannot be entertained, and existing dealings cannot be continued, be- 
tween persons divided by the line of war, save with the licence of the 
sovereign power. It is stated in several of the old English books that 
such trading is a misdemeanor, and even that it amounts to a felony, 
but there is no reported instance of a conviction by a criminal court. 
In numerous cases, however, contracts concerned with such trade were 
declared null, and goods seized when so engaged were confiscated as | 
prize to the Crown. The broad principle was laid down clearly during 
the Napoleonic wars by Lord Stowell in the case of The Hoop, where a 
cargo had been captured on a neutral ship on the ground that it was being 
brought to England from the enemy country by British subjects. There 
had been some divergence of practice between the prize courts and the 
common law courts on the question of the absolute illegality of commer- 
cial intercourse with the enemy during war, and Stowell then stated 
the rule which was derived from the Dutch jurist Bynkershoek and 
which was conceived to be a rule of the law of nations: 


In- my opinion there exists such a general rule in the maritime juris- 
prudence of this country, by which all trading with the public enemy, 
unless with the permission of the sovereign, is interdicted. It is not a 
principle peculiar to the maritime law of this country; it is laid down 
by Bynkershoek as an universal principle of law.— Fx natura belli comi- 
mercia inter hostes cessare non est dubitandum. Quamurs nulla specialis 
sil commerciorum prohibitio, ipso tamen jure bells commercia esse vetita, 
_ upsae indictiones bellorum satis declarant, etc.’’ He proceeds to observe, 
that the interests of trade, and the necessity of obtaining certain com- 
modities have sometimes so far overpowered this rule, that different 

959 | : 
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species of traffic have been permitted, “prout e re sua subditorumque 
suorum esse censent principes.”’ But it is in all cases the act and per- 
mission of the sovereign. Wherever that 1s permitted, it is a suspen- 
gion of the state of war quoad hoc. * * * It appears from these 
passages to be the law of Holland;. Valin states it to be the law of 
France * * * and it may, I think, without rashness be affirmed 
to have been a general principle of law in most of the countries of Europe. 
(1 C. Rob. p. 199.) 


The rule against trading with the enemy has been applied with great 
strictness, so as to render illegal the carriage of goods and merchandise 
‘to and from the enemy country in pursuance of transactions entered 
upon before the outbreak of war, the payment during war of any sum 
of money due to an enemy subject before the beginning of hostilities, 
the fulfilment of any insurance contract made with a British firm or 
company by an enemy before war, and the completion by a belligerent 
.ship of a voyage to the enemy territory though the ship was chartered 
for the voyage before contemplation of war by a neutral or enemy sub- 
ject. In view of the prohibitions subsequently enacted by the English 
authorities, it is interesting to reproduce the opinions on the subject 
issued on the outbreak of war by an expert committee of the London 
Chamber of Commerce, which presumably based itself on the old law 
as it was understood: 


1. What are the limitations in regard to dealing with the subjects of 
alien enemies?—-There must be no such dealings (except by his Majes- 
ty’s licence) except that, if enemy subjects are allowed by the govern- 
ment to remain in the territory of Great Britain or an ally, ordinary 
contracts for their daily subsistence and employment are probably per- 
missible, and contracts in the ordinary way of business, involving no 
extensive operations, which might lead to conflicts of national duty, are 
possibly permissible. 

2. Payments due by British firms to alien enemies. What position 
should be taken by British firms?—No such payments whatever should 
be made during war, except possibly in pursuance of contracts as above 
indicated. 

3. Is the making of contracts with an alien enemy legal?—No; except 
as stated under (1). 

4, If contracts have been made during peace with alien enemies, does 
the supervening of war make the fulfilment of them an illegal act, or 
does it merely excuse such fulfilment?—It suspends performance until 
peace—except when (a) such suspension would be inconsistent with the 
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object of the contract. (6) The continuance of the contract would mili- 
tate against public policy (as in the case of insurance of hostile ships 
and cargoes against capture). In these excepted cases the contract is- 
voided. In any case performance during war is unlawful if it involves 
any communication with the enemy. 

5. If the right to contract or to fulfil contracts is qualified by war. 
' does such qualification attach only to national enemizs domiciled in 
the enemy country, or does it extend to all residents, including British, 
who may remain in the enemy country, or enemies residing here?— 
In our opinion it extends to all—subject to licences and the indulgence 
extended to enemies permitted to remain here or in allied territory. 

6. In the case that foreign bills held by and payable to the alien enemy 
are presented through a bank or other agent here in respect of payment: 
of a contract legally entered into before a state of war, is it the duty of 
British debtors to pay any bills, and does it make any difference if the 
presenter is only agent for collecting or assignee?—It is the duty of the 
debtor to withhold payment even, we think, to British agents. 


Some of these expectations were immediately belied by the issue of a 
proclamation dealing with “Trading with the Enemy,” which was 
dated August 5th. The proclamation, as it was expressly stated, was 
designed to guide British subjects as to their duties and liabilities under 
the common law; but at the same time it implicitly mitigated the sever- 
ity of the bare rule. 

War is, indeed, in the modern conception, essentially a relation be- 
tween states, but persons living in a belligerent country cannot be al- 
lowed to interfere with the operations of the government by assisting 
directly or indirectly to strengthen the material resources of the enemy 
through prosecution of ordinary commercial intercourse. A military war 
and a commercial peace cannot exist together. To cut off the enemy’s 
commerce is as much an operation of war.as to cut off his military sup- 
plies; but while a belligerent can enforce his right as regards the latter 
kind of trading over neutrals and subjects alike by his cruisers’ right of 
search of all vessels on the high seas, he can only exercise authority so as 
to stop non-contraband commerce over persons within his ordinary juris- 
diction. The test of subject and enemy, however, for the purpose of this 
prohibited trading, does not depend on national allegiance or on perma- 
nent domicile, but on a commercial domicile within the respective terri- 
tories. Thus, on the outbreak of war trading is forbidden between all 
persons carrying on business in the belligerent’s country and all persons 
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carrying on business in the enemy’s country. When, however, some 
exchange of commodities or the continuation of certain contractual 
relationships between persons divided by the line of war is deemed to 
be desirable in the national interests, the belligerent sovereign may 
allow an exception to the broad rule by a special licence to individual 
traders or a general licence to a class or to all persons. According to 
English constitutional law, it 1s well established that the King, under 
his general war prerogatives, has the power both to issue proclama- 
tions forbidding any commercial dealings during war and to issue 
licences modifying the total prohibition. 

The original proclamation about trading with the enemy in this 
war, though its terms were somewhat vague, contained two notable 
pronouncements (1) that dealings which were not expressly forbidden 
were allowed, and (2) that dealings solely transacted by or from a branch 
of an enemy firm in friendly, allied, or neutral territory were not pro- 
hibited. It seemed to follow that commercial dealings were legalized 
between British subjects and persons of enemy nationality who were 
settled for commercial purposes in British territory, or branches of enemy 
firms or companies which were established in British or neutral terri- 
tory, provided that the branch had a character separate from the prin- 
cipal house and could be regarded as something more than a mere agency. 
The proclamation was in the following terms: 


Whereas, it is contrary to law for any person resident, carrying on 
business, or being in our dominions to trade or have any commercial 
intercourse with any person resident, carrying on business, or being 
in the German Empire without our permission; 

And whereas, it is therefore expedient and necessary to warn all per- 
sons resident, carrying on business, or being in our dominions, of their 
duties and obligations towards us, our Crown, and government: 

Now, therefore, we have thought fit, by and with the advice of our 
Privy Council, to issue this our royal proclamation, and we do hereby 
warn all persons resident, carrying on business, or being in our do- 
minions: 

Not to supply to or obtain from the said empire any goods, wares, 
or merchandise, or to supply to or obtain the same from any person 
resident, carrying on business, or being therein, nor to supply to or ob- 
tain from any person any goods, wares, or merchandise for or by way 
of transmission to or from the said empire, or to or from any person 
resident, carrying on business, or being therein, nor to trade in or carry 
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any goods, wares, or merchandise destined for or coming from the said 
empire, or for or from any person resident, carrying on business, or being 
therein: 

Nor to permit any British aly to leave for, enter, or communicate 
with any port or place of the said empire: 

Nor to make or enter into any new marine, life, fire, or other policy. or 
contract of insurance with or for the benefit of any person resident, 
carrying on business, or being in the said empire, nor under any’ exist- 
ing policy or contract of i insurance to make any payment to or for the 
benefit of any such person in respect of any loss due to the belligerent 
action of His Majesty’s forces or of those of any ally of His Majesty: 

Nor to enter into any new commercial, financial, or other contract or 
obligation with or for the benefit of any person resident, carrying on 
business, or being in the said empire: 

And we do hereby further warn all persons that whoever in contra- 
vention of the law shall commit, aid, or abet any of the aforesaid acts 
will be liable to such penalties as the law provides: 

And we hereby declare that any transactions to, with, or for the 
benefit of any person resident, carrying on business, or being in the said 
empire which are not treasonable and are not for the time being expressly 
prohibited by us either by virtue of this proclamation or otherwise, 
and which but for the existence of the state of war aforesaid would be 
lawful, are hereby permitted: 

And we hereby declare that the expression “person ” in this proclama- 
tion shall include any body of persons corporate or unincorporate, and 
that where any person has, or has an interest in, houses or branches of 
business in some other country as well as in our dominions, or in the 
said empire (as the case may be), this proclamation shall not apply to the 
trading or commercial intercourse carried on by such person solely from 
or by such houses or branches of business in such other country. | 


Questions almost immediately arose as to the scope and purport of 
the proclamation. The points as to which there was the most general 
doubt were (1) the right to fulfil a contract made before the war, (2) 
the right to make any payment to or for the benefit of a person in the 
enemy territory during the war, and (3) the limitation of enemy charac- 
ter for the purpose of trading. Towards the end of August the Treasury 
issued a memorandum for the guidance of traders on these points, while 
announcing that the government might enforce stricter regulations or 
special prohibitions in the national interest. The memorandum con- 
tained four rules: 


(1) For the purpose of deciding what transactions with foreign traders 
are permitted, the important thing is.to consider where the foreign 
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trader resides and carries on business, and not the nationality of the 
foreign: trader. 

(2) Consequently, there is as a rule no objection to British firms 
trading with German or Austrian firms established in neutral or British 
territory. What is prohibited is trade with any firms established in 
hostile territory. 

(3) If a firm with headquarters in hostile territory has a branch in 
neutral or British territory, trade with the branch is (apart from pro- 
hibitions in special cases) permissible, as long as the trade is bona fide 
with the branch, and no transaction with the head office is involved. 

(4) Commercial contracts entered into before war broke out with 
firms established in hostile territory cannot be performed during the 
war, and payments under them ought not to be made to such firms dur- 
ing the war. When, however, nothing remains to be done save pay for 
goods already delivered or for services already rendered, there is no 
objection to making the payment. Whether contracts entered into 
before war are suspended or terminated is a question of law which may 
depend on circumstances. 


The direction about permitted payments was somewhat hesitating, 
but it was a sufficient authorization to English traders to pay money 
to persons in the enemy country when the money had been owing at. 
the outbreak of war. There was no enforcible obligation on the English 
debtor to pay in such circumstances, seeing that the creditor’s right 
to sue was suspended during hostilities, but it might be to the interest 
of the national commerce to leave him free to make payment. That 
the permission, however, was to be narrowly interpreted was shown by 
the issue of a warning by the Board of Trade a few days later to all 
English joint-stock companies and their officers, which was to this 
effect: (a) No dividends or interest declared or becoming due after the 
outbreak of war should be paid during the war to or in accordance with 
instructions from any person resident in the enemy territory. Such 
dividends or interest should be paid into a separate account at a bank 
to be disposed of after the conclusion of the war. (b) No transfer of 
any shares or debentures from any person resident in enemy territory 
should be registered during the war. From this warning it could be in- 
ferred that dividends declared or becoming due before the commence- 
ment of war might be paid to or for shareholders resident in the enemy 
country, and that shares or debentures transferred to such a person 
before war which required merely formal registration might be regis- 
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tered. On the other hand, no payment of dividends earned during the 
war could be made on account of an enemy shareholder, though he had 
an agent, e. g., a bank, in British territory which could receive payment; 
and no dealing with shares or debentures in an English company belong- 
ing to any person resident in the enemy country could be made during 
the war. : | 

Some writers, Indeed, have suggested that the shares of enemies in 
, British companies would be forfeited by the outbreak of war, on the 
ground that they were contractual rights requiring to be acted upon 
during hostilities, and therefore extinguished by war like other executory 
contracts. But this extreme stretching of the rule against the mainte- 
nance of contracts was not adopted by the government, which preferred 
to treat shares in the way they are generally understood, as a form of 
personal property. On this footing they were not liable to confiscation 
any more than physical property; and the dividends which were a part 
of the property were to be preserved for the enemy shareholder. The 
rule against trading necessitated only the. sequestration of the money 
till the conclusion of hostilities. The government later, as will be seen, 
introduced legislation for the better securing of the enemy’s property 
during the war. 

In spite, however, of the issue of the Treasury memorandum and the 
Board of Trade warning, much doubt still remained in the minds of 
the trading community as to the limits of permitted dealings with the 
enemy. It was uncertain, for example, whether an English firm or mer- 
chant was bound or even entitled to pay on a negotiable instrument 
which had been drawn by a person in the enemy country on account 
of a transaction before war, and possibly accepted before war by an Eng- 
lish drawee, and endorsed after the outbreak of war to a neutral. The 
original proclamation had been silent about the liability in such cases 
and about the general right of fulfilling mercantile or insurance contracts — 
. entered into before war. Accordingly, a fresh proclamation was issued 
on September 9th replacing the earlier one, and the order which ex- 
tended it to Austria-Hungary, as well as the public announcement of- 
ficially issued in explanation. The second proclamation read as follows: 


1. The aforesaid proclamation of the 5th Aug. 1914, relating to trad- 
ing with the enemy, and par. 2 of the aforesaid proclamation of the 
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12th Aug. 1914 [extending the first to Austria-Hungary] together with 
any public announcement officially issued in explanation thereof, are 
hereby, as from the date hereof, revoked, and from and after the date 
hereof this present proclamation is substituted therefor. 

2. The expression “enemy country” in this proclamation means the 
territories of the German Empire and of the Dudl Monarchy of Austria- 
Hungary, together with all the colonies arid dependencies thereof. 

3. The expression “enemy” in this proclamation means any person or 
body of persons of whatever nationality resident or carrying on busi- 
ness in the enemy country, but does not include persons of enemy na- 
tionality who are neither resident nor carrying on business in the enemy 
country. In the case of incorporated bodies, enemy character attaches 
only to those incorporated in an enemy country. 

4. The expression “outbreak of war” in this proclamation means 
11 p. m. on the 4th Aug. 1914 in relation to the German Empire, its 
colonies and dependencies, and midnight on the 12th Aug. 1914 in rela- 
tion to Austria-Hungary, its colonies and dependencies. 

5. From and after the date of this proclamation the following prohi- 
bitions shall have effect (save so far as licences may be issued as herein- 
after provided), and we do hereby accordingly warn all persons resi- 
dent, carrying on business or being in our dominions— 

(1) Not to pay any sum of money to or for the benefit of an enemy. 

(2) Not to compromise or give security for the payment of any debt 
or other sum of money with or for the benefit of an enemy. 

(3) Not to act on behalf of an enemy in drawing, accepting, paying, 
presenting for acceptance or payment, negotiating or otherwise 
dealing with any negotiable instrument. 

(4) Not to accept, pay, or otherwise deal with any negotiable instru- 
ment which is held by or on behalf of an enemy, provided that 
this prohibition shall not be deemed to be infringed by any per- 
son who has no reasonable ground for. believing that the instru- 
ment is held by or on behalf of ap enemy. 

(5) Not to enter into any new transaction, or complete any transac- 
tion already entered into with an enemy in any stocks, shares, 
or other securities. 

(6) Not to make or enter into any new marine, life, fire or other policy 
or contract of insurance with or for the benefit of an enemy; nor 
to accept, or give effect to any insurance of, any risk arising under 
any policy or contract of insurance (including reinsurance) made 
or entered into with or for the benefit of an enemy before the 
outbreak of war. 

' (7) Not directly or indirectly to supply to or for the use or benefit of, 
or obtain from, an enemy country or an enemy, any goods, wares 
or merchandise, nor directly or indirectly to supply to or for the 
use or benefit of, or obtain from any person any goods, wares or 
merchandise, for or by way of transmission to or from an enemy 
country or an enemy, nor directly or indirectly to trade in or 
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carry any goods, wares, or merchandise destined for or coming 
from an enemy country or an enemy. 

(8) Not to permit any British ship to leave for, enter or communi- 

: cate with, any port or place In an enemy country. 

(9) Not to enter into any commercial, financial, or other contract or 

obligation with or for the benefit of an enemy. 

(10) Not to enter into any transactions with an enemy if and when 
they are prohibited by an Order of Council made and published 
on the recommendation of a Secretary of State, even though 
they would otherwise be permitted by law or by this or any other 
proclamation. 

‘And we do hereby further warn all persons that whoever in contra- 
vention of the law shall commit, aid or abet any of the aforesaid acts, is 
guilty of a crime, and will be liable to punishment and penalties accord- 
ingly. 

i3 "Provid re that where an enemy has a branch locally situ- 
ated in British, allied or neutral territory, not being neutral territory 
in Europe, transactions by or with such branch shall not be treated as 
transactions by or with an enemy. 

7. Nothing in this proclamation shall be deemed to prohibit payments 
by or on account of enemies to persons resident, carrying on business or 
being in our dominions, if such payments arise out of transactions en- 
tered into before the outbreak of war or otherwise permitted. 

8. Nothing in this proclamation shall be taken to prohibit anything 
which shall be expressly permitted by our licence, or by the licence 
given on our behalf by a Secretary of State, or the Board: of Trade, 
whether such licences be especially granted to individuals or be an- 
nounced as applying to classes of persons. i 

9. This proclamation shall be called the Trading with the Enemy 
Proclamation No. 2. 


The notable innovations were (1) the explicit prohibition to pay or 
deal with any negotiable instrument held by or on behalf of an enemy; 
(2) the prohibition against accepting or giving effect to any insurance of _ 
any risk arising under a policy or contract of insurance made with or 
for an enemy before war; (3) the limitation of the right of trading with 
a neutral branch of an enemy firm to branches established in neutral 
territory outside Europe. Neutral branches on the Continent were 
suspect because of the strong presumption that the benefit of commerre 
with them would inure to the principal firms in the enemy country. An 
interesting case arose upon payment of a bill of exchange delivered from 
the enemy country soon after, the issue of the proclamation. The Eng- 
lish accepting house was sued by another English firm for the amount 
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of the bill which had been indorsed to it before the outbreak of war by 
a German house. The indorsement was in the form “Fur mich” and 
the Court of the King’s Bench came to the conclusion that this was a 
restrictive indorsement so that the bolder was only an agent for the 
German indorser. It was held, therefore, that the English acceptor was 
not liable to pay, because the payment would be for the benefit of the 
enemy. In a subsequent case, however, where expert evidence was 
given of German law to prove that the indorsement was not by that 
law restrictive at all, it was held that the holder of the bill in such cir- 
cumstances could properly sue for payment in England when the due 
date of the bill accrued after war. But where the indorsement was 
made after the outbreak of war, payment would clearly have been illegal 
to an English or neutral indorsee because it would involve a trading 
with the enemy. . 

In order to give greater definiteness to the law against trading with 
the enemy, to provide more certain penalties, to arm the executive with 
the means of checking evasions of the law, and, finally, to furnish facili- 
ties for the carrying on of businesses which owing either to the observance 
or violation of the law were in danger of being closed, a bill was intro- 
duced into Parliament in September and rapidly passed into law. The 
Act, which forms Ch. 87 of the laws of 1914, is the first of its kind on the 
English statute book. It runs as follows: 


1.—(1) Any person who during the present war trades or has, since 
the fourth day of August nineteen hundred and fourteen, traded with 
the enemy within the meaning of this Act shall be guilty of a misde- 
meanour, and shall— 

(a) on conviction under the Summary Jurisdiction Acts, be liable 
to imprisonment with or without hard labour for a term not ex- 
ceeding twelve months, or to a fine not exceeding five hundred 
pounds, or to both such imprisonment and fine; or 

(b) on conviction on indictment, be liable to penal servitude for a 
term not exceeding seven or less than three years or to imprison- 
ment with or without hard labour for a term not exceeding two 
years, or to a fine, or to both such penal servitude or imprison- 
ment and fine; 

and the court may in any case order that any goods or money, in re- 
spect of which the offence has been committed, be forfeited. 

(2) For the purposes of this Act a person shall be deemed to have 
traded with the enemy if he has entered.into any transaction or done 
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nee act hich was, at the time of such transaction or act, prohibited by 

or under any proclamation issued by His Majesty dealing with trading 

-with the enemy for the time being in force, or which at common law or 

by statute constitutes an offence of trading with the enemy: 

Provided that any transaction or act permitted by or under any 
such proclamation shall not be deemed to be trading. with the enemy. 

(8) Where a company has entered into a transaction or has done any 

act which is an offence under. this section, every director, manager, 

secretary, or other officer of the company who is knowingly a party to 
the transaction or act shall also be deemed guilty of the offence. 

(4) A prosecution for an offence under this section shall not be insti- 
tuted except by or with the consent of the Attorney-General: 

Provided that the person charged with such an offence may be arrested 
and a warrant for his arrest may be issued and executed, and such person’ 
may be remanded in custody or on bail notwithstanding that the con- _ 
sent of the Attorney-General to the institution of the prosecution for 
‘the offence has not been obtained, but no further or other proceedings . 
shall be taken until that consent has been obtained. 

(5) Where an act constitutes an offence both under this Act and 
under any other Act, or both under this Act and at common law, the 
offender shall be liable to be prosecuted and punished under either this 
Act or such other Act, or under this Act or at common law, but shall 
not be liable to be punished twice for the same offence. - 

2.—(1) If a justice of the peace is satisfied, on information on oath 
daid on behalf of a Secretary of State or the Board of Trade, that there 
äs reasonable ground for suspecting that an offence under this Act has 
_ tbeen or is about to be committed by any person, firm, or company, he 
may issue a warrant authorising any person appointed’ by a Secretary 
eof State or the Board of Trade and named in the warrant to inspect 
all ‘books or documents belonging to or under the control of that person, 
- irm, or company, and to require any person able to give any informa- 
‘tion with respect to the business or trade of that person, firm, or com- 
pany to-give that information, and if accompanied by a constable to 
enter and search any premises used in connection with the business or 
trade, and to seize any such books or documents as aforesaid: 

- Provided that when it appears to a Secretary of State or the Board of 
"Trade that the case is one of great emergency and that in the interests 
of the State immediate action is necessary, a Secretary of State or the 
Board of Trade may, by written order, give to a person appointed by 
him or them the like authority as may be given by a warrant of a justice 
under this subsection. 
z Where it appears to the Board of Trade— - 

{a) in the case of a firm, that one óf the partners in the firm was 
immediately before or at any time since the commencement of 
the present war a subject of, or resident or carrying on business 
in, a state for the time being at war with His Majesty; or 

8) in the case of a company, that one-third or more of the issued. 
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share capital or of the directorate of the company immediately 
before or at any time since the commencement of the present. 
war was held by or on behalf of or consisted of persons who were 
subjects of, or resident or carrying on business in, a state for the 
time being at war with His Majesty; or 

(c) in the case of a person, firm or company, that the person was or 

is, or the firm or company were or are, acting as agent for any 

person, firm, or company trading or carrying on business in a 

state for the time being at war with His Majesty; 
the Board of Trade may, if they think it expedient for the purpose of 
satisfying themselves that the person, firm or company are not trading 
with the enemy, by written order, give to a person appointed by them, 
without any warrant from a justice, authority to inspect all books and 
documents belonging to or under the control of the person, firm or com- 
‘pany, and to require any person able to give information with respect. 
to the business or trade of that person, firm or company, to give that. 
information. 

For the purposes of this subsection, any person authorized in that. 
behalf by the Board of Trade may inspect the register of members of a. 
company at any time, and any shares in a company for which share 
warrants to bearer have been issued shall not be reckoned as part of the 
issued share capital of the company. 

(3) If any person having the custody of any book or document which 
a person is authorized to inspect under this section refuses or wilfully 
neglects to produce it for inspection, or if any person who is able to 
give any information which may be required to be given under this sec- 
tion refuses or wilfully neglects when required to give that information, 
that person shall on conviction under the Summary Jurisdiction Acts 
be liable to imprisonment with or without hard labour for a term not 
exceeding six months, or to a fine not exceeding fifty pounds, or to both 
such. imprisonment and fine. 

3. Where it appears to the Board of Trade in reference to any firm 
or company— 

(a) that an offence under this Act has been or is likely to be committed 

in connexion with the trade or business thereof; or 

(b) that the control or management thereof has been or is likely to 

be so affected by the state of war as to prejudice the effective 

continuance of its trade or business and that it is in the public 

interest that the trade or business should continue to be carried 

on; 

the Board of Trade may apply to the High Court for the, appointment 
of a controller of the firm or company, and the High Court shall have 
power to appoint such a controller, for such time and subject to such 
conditions and with such powers as ‘the court thinks fit, and the powers 
so conferred shall be either those of a receiver and manager or those 
powers subject to such modifications, restrictions or extensions as the 
court thinks fit (including, if the court considers it necessary or ex- 
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pedient for enabling the controller to borrow money, power, after a 
special application to the court for that purpose, to create charges on 
the property of the firm or company in priority to existing charges). 

The court shall have power to direct how and by whom the costs of 
any proceedings under this section, and the remuneration, charges, and 
expenses of the controller, shall be borne, and shall have power, if it 
thinks fit, to charge such costs, charges, and expenses-on the property 
of the firm or company in such order of priority, in relation to any exist- 
ing charges thereon, as it thinks fit. : 


The Attorney-General during the discussion in the House of Com- 
mons pointed out that there was a great advantage from some points 
of view in treating as British any enterprise on British territory although 
it had a considerable enemy element in its composition. An enemy com- , 
pany’s branch in England would give employment and promote trade | 

-in the country and it could be controlled, because, if it entered into 
transactions ‘with or for the benefit of the parent company during the 
war it would be committing a crime and would be subject to severe 
penalties as well as confiscation of its property. The power given by 
the Act to enable the Board of Trade to examine books and documents, 
and appoint a receiver or manager of an enemy~owned business in a 
proper case afforded the necessary security against the abuse of the right 
of trading reserved to enemy subjects with a commercial establishment 
in England. The full Court of Appeal subsequently upheld the view 
- of public policy put forward by the Attorney-General, and affirmed a 
‘decision that a company registered in England was entitled to sue and 
enforce payment for goods supplied by it to English firms before or 
since the outbreak of war, although almost the whole of its share capital 
was held by German subjects and a German corporation (Continental 
Tyre. & Rubber Co. v. Daimler). The court held that the character 
of the company had not changed because the directors and shareholders 
on the outbreak of war became alien enemies. It remained an English 
company and payment to it did not come within the prohibition of pay- 
‘ment to or for the benefit of an enemy. Lord Justice Buckley indeed 
dissented from the judgment, holding that the company could not be 
distinguished from the character of its members and that it was against 
public policy to allow it to enforce payment against English persons 
during the war. i . 
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Several criminal prosecutions under the Act were brought within a 
short period of itsenactment. A German subject resident in England was 
found guilty of attempting to induce a British shipping company which 
held mortgages on German vessels detained in British or neutral ports to 
purchase the equity of redemption so as to transfer the ownership and, 
as was apparently intended, to prevent confiscation from English cap- 
ture. In another case the partners of a neutral firm were convicted 
for transferring shares from enemy persons after the outbreak of war. 
In a third case a conviction was obtained for an attempt to carry out 
a sale of coal from England for the benefit of enemy firms through a 
neutral house The Board of Trade, moreover, made full use of the 
power to inspect the books and appoint managers of firms with a large 
enemy element which were suspected of illegal trading. In some cases 
the business was closed down when proof of attempted trading with 
the enemy country was forthcoming; in others the business was put 
under the charge of an English receiver or controller who has to account 
to the court for his stewardship. Several interesting decisions have 
been given by the civil courts applying to contracts the rules of the 
Trading with the Enemy Proclamation. It was held that where a con- 
. tract for the sale of goods between two English firms provided for the 
goods to be delivered in Germany and payment to be made in England 
against shipping documents, the buyers were entitled to refuse the docu- 
ments and payment because performance had become illegal (Duncan 
Fox & Co. v. Schrempt). -On the other hand, it was held that an Eng- 
lish agent for German manufacturers who sold goods on his own account 
though they were supplied before the war with Germany and though 
a part of the profits would ultimately be due to the German firm, could 
enforce payment from his customers in England (Schmidt v. Van 
der Veen). 

While the proclamation of September 9th has remained thus far in 
force as the principal statement of the rules about trading with the 
enemy, a number of supplementary notices and orders have already 
been issued modifying its terms, some in the way of further indulgence, 
others in the way of severer restrictions. British cargoes were laden 
in many cases on the enemy ships which at the outbreak of war fled 
to neutral ports for refuge from British capture. When the owners 
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desired to arrange for the delivery to them of these cargoes or of the 
proceeds (supposing it had been sold in the port), it was generally req» . 
uisite to pay the freight and other charges to the master of-the enemy 
ship. Payment in these circumstances was a violation of the strict 
rule of the proclamation, but the Board of Trade issued a notice au- 
thorizing it when made by British subjects to the agents of the enemy 
shipowners for the purpose of obtaining possession of their cargoes. In 
many cases again, British traders found their businesses threatened be- 
cause the prohibition against payment of debts to enemy subjects had 
actually provoked retaliatory measures by the enemy governments. 
' At their instance an official committee was formed to act as a kind of 
clearing house for debts between English and enemy traders, and it was 
provided that payments made through the committee, for the benefit 
of persons in the enemy country would be legalized. Another limited 
licence was given to British firms to pay fees which.were necessary for 
the registration or the renewal of registration of patents, trade-marks: 
or designs in the enemy country. The purpose was here to prevent 
the permanent loss of English property owing to failure to comply with 
the local law. Conversely, payments were allowed by agents of enemy 
firms in England for the like purposes on behalf of their principals who 
had similar property in this country. 

. :On the other hand, experience or belligerent emergencies indicated 
the need of strengthening some of the prohibitions in the proclamation. 
The rule dealing with contracts of reinsurance being found too lax, it 
was replaced by an order which in very explicit terms forbade the mak- 
ing or honoring of any such contract for the benefit of the enemy or the 
ceding of any risk to or accepting any risk from.an enemy firm in 
virtue of a contract of reinsurance made before the war if the insurance 
was effected after the war. The order further provided that the branch 
-of an enemy insurance firm in British or neutral territory should not 
be regarded as separate from the principal house: so that all contracts 
or dealings with it by British subjects were prohibited during the war. 
Doubtless the motive of the change was the idea that all business of the 
kind ‘would directly benefit the principal house in the enemy country. 
. But it seemed in a case which arose in the courts that the rule might 
indirectly inure to the benefit of an enemy company. An enemy in- 
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surance corporation with a branch in England was sued by an: English 
house on a policy made before the war but which had become operative 
through a maritime lossincurred during hostilities. The defendants urged 
that the action could not lie because of the amendment of the proclama- 
tion, but the court found that the intention of the amendment was not to 
take away rights from English firms, and that the risk having been legally 
insured with the enemy’s branch at the time of taking out the policy, 
the sum assured was recoverable during the war. (Ingle v. Mannheim 
Insurance Co.). It is notable that the chairman of Lloyd’s at thé Inter- 
national Maritime Conference in 1913 declared that English companies 
would honor their contracts of marine commerce with foreign persons — 
in spite of war. The proclamation has the effect of making an attempt 
to fulfil that undertaking a criminal act. : 

The Board of ‘Trade also found it necessary to issue a warning to 
British insurance companies against insuring or reinsuring goods shipped 
in neutral vessels against the risk of capture or detention by His Maj- 
esty’s Government or allied governments, on the ground that such 
contracts were prohibited by the English law. Dealings with cargoes 
suspected of destination for the enemy country and liable to condemna- 
tion on capture as contraband amounted to indirect trading for the 
benefit of the enemy,.although the person immediately protected was 
a neutral. l 

Further preventive rules against the evasion of the principle of not 
importing goods from or exporting goods to the enemy country were 
issued in October by the Commissioners of Customs. The Commis- 
sioners announced that they were authorized to require certificates 
of origin or declarations of ultimate destination respectively to be pre- 
sented in respect of all goods, wares, or merchandise imported into or 
exported from the United Kingdom in trade with any foreign port in 
Europe or on the Mediterranean or Black Seas with the exception of 
those of Russia, Belgium, France, Spain, and Portugal. 
~ “Declarations of ultimate destination will consequently be required 
until further notice in respect of all exports, without regard to value of 
consignments, to all the foreign ports referred to above. 

“For the present, however (except in regard to sugar), certificates of 
origin will not be required in respect of imports of foodstuffs or in respect 
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of any imports from ports other than those specified in schedule I., or 
in respect of individual consignments not exceeding £100 in value. 
_ Any goods, wares, or merchandise imported from the above-mentioned 

foreign ports, except as provided in the preceding paragraph, unaccom- 
panied by certificates of origin will be detained by the Commissioners 
of Customs and Excise until the requisite certificates are produced. 
The Commissioners are, however, authorized in such cases, and at their 
. discretion, to allow delivery of the goods on the security of a deposit 
or of a bond to the amount of three times the value of the goods with a 
view to the production of the necessary certificates within a prescribed 
period, provided that they see no reason for suspecting that the goods 
. emanate from an enemy country. 

“The following goods will be exempt from these requirements:— 

(a) Goods imported or exported under licence; (6) goods shipped for 
the United Kingdom on or before October 19; (c) goods in respect of 
which customs export entries have been accepted before October 9.” 
‘ Schedule I. contains a list of ports in Norway, Sweden, Denmark, 
Netherlands, and Italy, in respect of imports from which certificates of 
origin will be required. The notice to traders was soon amended by an 
order of the Board of Trade issued on November 7th, by which desti- 
nation to all foreign places as well as ports was required to be stated in 
the case of all exports. The exemption from the requirement of certifi- 
cates of origin of imports was extended to timber, wood-pulp, crude < 
oil, granite, and several other articles, as well as to imports from places 
other than those in Norway, Sweden, Denmark, Holland, Switzerland, 
and Italy (7. e., the countries through which Germany was notoriously 
doing her export trade). On the other hand, the former limit of £100 for 
_ exemption of any individual consignments was reduced to £25 so as to 
enforce a stricter control over imports from the suspected countries. 

The doctrine of continuous voyage was applied by the Prize Court 
during the Napoleonic wars to cargoes involved in trade with the 
enemy so as to justify their condemnation, although taken when on a 
voyage from a neutral port to British territory or vice versa. These 
rules issued by the Board of Trade were designed by measures in port — 
to prevent evasion of the rules against trading with the enemy, queues 
the colorable interposition of a neutral port. 


INTERNATIONAL LAW AS APPLIED BY ENGLAND IN THE WaR 369 


A special restriction of trade extending beyond actual intercourse 
with the enemy was enacted as regards the importation into England 
of sugar. When Germany was known to be endeavoring to raise credit 
in neutral countries by the export of her home manufactured sugar, the 
Board of Trade assumed the control of the whole sugar supply of the 
country and laid in a store sufficient for all needs for six months, and 
an Order in Council was issued which forbade altogether (1) the importa- 
tion of any raw or refined sugar from any part of Europe which was de- 
rived from the enemy country, and of any refined sugar which had been 
manufactured in a neutral country from the raw material of the enemy 
territory; (2) the dealing with any such sugar. It was sought in this 
way to restrict Germany’s opportunity of disposing of her stock, be- 
cause neutral states being unable to export refined sugar to England 
would not import from the enemy country. Subsequently on October 
27th a more drastic prohibition was issued forbidding the import of 
sugar altogether save when it has been ordered under contracts made 
with neutrals before August 4th. It was hoped thus more completely 
to hamper the commerce of the enemy. The action of the English 
Government may be compared with the attempt of the United States 
Government in the Civil War to prevent the Confederates moving their 
supplies of cotton. l 

During the first few months of the war no prize case was brought 
on the ground of a ship and cargo being involved in trading with the 
enemy. It is anticipated, however, that despite the precautions taken 
by the executive within the realm, cases will arise and that cargo tainted 
on this ground will not be protected as enemy property on neutral ships 
by the Declaration of Paris. The cargoes are not seized as enemy prop- 
erty but as a particular kind of contraband, being prohibited commerce 
under the municipal law of the belligerent country. 

It is remarkable, on the other hand, that the criminal courts have had 
to deal with a number of cases of alleged trading by British subjects 
‘or resident aliens with the enemy. The strictness with which the au- 
thorities applied the statutes may be gathered from the nature of 
several prosecutions which were brought against persons who had not 
the mens res usually required before a criminal charge is made, but 
who, it was urged had broken the letter of the law. Thus the Court 
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of Criminal Appeal upheld the conviction of a German resident in 
England and naturalized who paid to a Dutch firm during the war a 
debt due from a branch of his business at Frankfort which was managed 
by his brothers. The money was due before the outbreak of war and 
the brother’ had been interned in Germany on suspicion of being British 
subjects, so that they were unable to pay: the Dutch firm had refused 
to carry on business with the London house unleas the debt were paid. 
The court held that the motive in paying the debt was immaterial, and 
if the payment in fact enured to the benefit of the alien ehemy—in this 
case the brothers who had carried on business in Frankfort—the offence 
- was committed (Rex v. Kupfer). In another case an English shipping 

‘merchant was convicted because he allowed a Dutch branch of his 
- fitm to make a contract for the carriage of Swedish goods up the Rhine 
to Germany. But the court there held that as he had acted in good faith 
and might reasonably have thought that trade by the neutral house with | 
Germany was legalized by the proclamation, though he himself. took 
part in it from England, the technical offence was sufficiently met by 
a nominal fine (Rex v. Drughorn). - 

The Trading with the Enemy Act was found indeed to require serious 
‘amendment both with a view to preventing the payment to enemies 
and for preserving money and property in the Kingdom belonging to` 
enemy subjects, with a view to arrangements to be made at the conclu-. 
sion of peace. With these aims an Act was passed through Parliament 
at the end of November which contains a number of novel and striking 
` provisions (5 Geo. V, Ch. 12). By Section 1 the Public Trustee is ap- 
pointed to be the custodian for the purpose of receiving, holding, pre- 
serving and dealing with enemy property in the realm. By Section 2 
all dividends, interests and shares of profits belonging to an alien enemy 
are to be paid to him and he will hold them subject to the provisions of 
the Act. Penalties of imprisonment up to six months or a fine of £100 
are provided against failure to make full payment to the custodian or 
to furnish him with the necessary particulars of money owing to alien 
enemies. ` Any person holding or managing real or personal property ` 
for or on behalf of an enemy is required within a month to notify the — 
custodian; and every company incorporated or having a share registra- 
tion office in the Kingdom is required. within the same period to com- 
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municate full particulars of any share, debenture, or other obligation 
of the company held by or for an enemy. A‘ similar duty is imposed 
on partners in a firm with an enemy interest. By Section 4 the court 
may vest in the custodian any property belonging to or held on behalf of 
an enemy whenever it seems expedient: such property cannot be attached 
or taken in execution, but may be used to pay any debts of the enemy 
if the court so directs. Subject to these powers and any directions of 
the court, the custodian will hold the property till the termination of 
the war. Section 6 is designed to invalidate the assignment of debts 
or bills of exchange or other choses in action by or on behalf of an enemy 
to neutrals, and makes it an offence to pay any debt so assigned. Sec- 
tion 8 invalidates the transfer of any shares, debentures, etc., of an 
enemy during the war; and Section 9 requires a statutory declaration 
to be made on the incorporation of a new company to satisfy the regis- 
trar that the company is not formed for the purpose of -acquiring or 
taking over any part of the undertaking of an enemy person or firm or 
company which under the original Act was liable to inspection. Sec- 
tion 10 extends the offence of trading with the enemy to any person 
who offers or attempts to trade, and to any person who aids or abets 
trading. Other sections give increased powers of inspection and control 
of businesses with an enemy interest. | 

The two-fold purpose of the bill was to give state protection to the 
property of the enemy in the country so as to prevent any improper 
private spoliation of their goods and interests; and to secure more 
completely the stopping of all commercial dealings between the bel- 
ligerent countries and the prevention of any indirect enrichment of 
the enemy country from persons resident in England. The appointment 
of the custodian and the powers given to him are a very complete recog- 
nition of the principle laid down in the Hague Rules of War that the 
private property of the enemy on land is not to be confiscated or dis- 
turbed; while the invalidation of all assignments of debts from enemy 
persons complements the old common law which forbade any payment 
to be made directly to or for an enemy. The act then applies the in- 
ternational, and straightens the national law about relations with enemy — 
property. | 
Norman BENTWICH. 


SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
' EUROPEAN WAR! 


VI 
CONTRABAND, RIGHT OF SEARCH, AND CONTINUOUS VOYAGE 


By an order in council issued on the 4th of August, 1914, the British 
Government announced a list of articles which it proposed to treat as 
contraband “during the war with the German Emperor”; by an order 
of August 12th the first mentioned order was extended to the war with 
“the Emperor of Austria—King of Hungary,” and by’ an order of 
September 21st certain additions were made to the list of contraband 
articles published in the two preceding orders. By an order in council 
of October 29th the list of contraband articles in the earlier proclama- 
tions was withdrawn in consequence of the complaint of the Swedish 
Government that it included metallic ores, which were on the free list 
in the Declaration of London, and that the treatment of such articles 
as contraband would seriously injure Swedish trade. A new list was 
therefore substituted, from which ores were omitted. 

The earlier lists were practically identical with those of the Declara- 
, tion of London, except that metallic ores, as has been said, were added, 
and that air craft and their accessories, which are on the list of condi- 
tional contraband in the Declaration, were put on the list'of absolute 
contraband by the English order. Furthermore, unwrought copper, 
which is not listed in the Declaration of London either as conditional or | 
absolute contraband, was by the order in council of September 21st put . 
_ on the list of conditional contraband and by the order of October 29th 

it was transferred to the list.of absolute contraband. By the latter: 
order, nickel, iron pyrites, ferro chrome, lead, motor vehicles, rubber, 
mineral oils, and various other articles were placed on the list of absolute 
contraband. Hides, pig skins, leather suitable for saddlery, harneas or 


1 Continued from the January number, pp. 72-112. 
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military boots, which were not on either list of the Declaration of Lon- 
don, were put on the list of conditional contraband. 

By an order in council of December 23d ? the lists contained in the 
proclamation of October 29th were withdrawn and a new and extended 
list in lieu thereof was substituted. On the list of absolute contraband 
were placed, m addition to the articles so listed in the preceding proc- 
Jamation, various ingredients used in the manufacture of explosives, 
resinous products, camphor, turpentine, various chemicals, metals, 
ores, aluminum, antimony, etc. Finally, by a proclamation of 
March 11th raw wool, worsted yarns, tin, castor oil, paraffin wax, am- 
monia and other articles, none of which are used exclusively for war 
purposes, were declared to be absolute contraband. Cotton, which 
is on the free list in the Declaration of London, was not listed as con- 
traband in any of the British orders, and Sir Edward Grey has several 
times given assurances to the American Government that shipments 
of cotton would not be interfered with. In fact, however, a number of 
cargoes have been seized and taken into British ports on the suspicion of 
having contraband concealed in or under the cotton bales. Food stuffs 
and fuel (other than mineral oils) were at first put on the list of condi- 
tional contraband, but in February, corn, wheat and flour were in effect 
put on the list of absolute contraband in consequence of the German 
Government’s taking over the control of the supply of these articles 
throughout the Empire. | 

Considering first the legitimacy of the British classification in the 
light of the Declaration of London, we may call attention to the fact 
that the Declaration of London as such is not technically binding on 
the several belligerents in this war, and even if they chose to regard it 
as such, they cannot insist upon applying it in their controversies with 
neutrals except in so far as its rules were a part of the accepted practice 
of nations before the outbreak of the war. This, because it has not been 
ratified in accordance with Articles 65-71 which specify the conditions 
and procedure of ratification. Article 65 declares that “the provisions 


2 The texts of the orders in council of October 29th and December 23d may be 
found in the Congressional Record for January 13, 1915, pp. 1540-1541. Those of 
September 21st and October 29th (but not that of December 23d) are published in 
an article by Mr. Norman Bentwich in this Journat for January last, pp. 38-40. 
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of the present Declaration must be treated as a whole and cannot be . 
separated.” Piecemeal ratification is not, therefore, permissible, for 
the obvious reason that it-would be inequitable to ‘allow a government 
to adopt that part of the Declaration which is most favorable to its 
interests and at the same time to reserve its acceptance of the parts 
which consist mainly of concessions. Impartial students of inter- 
national law can but regret that the British Government has been 
guilty of the very sort of juggling with the Declaration which this article 
was intended to prohibit. By an order in council of August 22, 1914, 
reciting that information had been received of the intention of the 
Governments of France and Russia to act in accordance with the Dec- 
laration “so far as-practicable” and it being “desired that the naval 
operations of the allied forces should be conducted on similar principles,”’. 
it was announced that the Declaration of London should, subject to 
certain specified “additions and modifications” be: adopted and put . 
into force by His Majesty’s Government, as if the same had been rati- 
fied by His Majesty. The provisions of the Declaration in respect to 
the transfer of flag, being more favorable to the interests of Great Britain 
as à belligerent than the rule which she had always maintained and en- 
forced: in the past, were not touched, but those relatmg to contraband, 
blockade and continuous voyage, being less favorable than those for 
which she had formerly contended, were subjected to a radical, not to 
say, unwarranted, alteration and were put into forcé as thus modified. 
Under these circumstances, the Government of the United States very 
properly declined to recognize the Declaration as having any binding 
- force, and announced that in its relations with the belligerents it would 
be governed by the existing rules of international law and the treaties 
between it and the belligerent Powers. 

Even if the Declaration were legally in force, it imposes no effective 
‘restrictions upon belligerents in the determination of their contraband 
lists, for Article 23 expressly recognizes the right to add articles “ex-_ 
clusively for war” to the list of absolute contraband therein set forth, ` 
provided due notice be given, and Article 25 recognizes a similar night 
in respect to conditional-contraband. In short, the lists embodied in 

the Declaration are not irrevocably fixed, but are open to extension by 
3 Compare Bentwich, The Declaration of London, p. 124. 
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belligerents. Nevertheless, articles susceptible of innocent as well as 
military use cannot, under the existing customary law of nations, be 
treated as absolute contraband and those which are susceptible of inno- 
cent use only cannot be treated as conditional contraband.‘ This well 
recognized limitation on the rights of belligerents in respect to the de- 
termination of what is contraband is not dependent upon the Declara- 
tion of London for its validity. It exists independently of any conven- 
tion and is, therefore, as binding on the belligerents in the present war 
as any other long-established and generally accepted rule of interna- 
tional law. It seems clear that this rule has been disregarded by the 
British Government through its treatment of air craft and copper as 
absolute contraband, for neither is used exclusively for war purposes. 
Copper, especially, is used extensively in the industrial arts, much more 
so in fact than for the manufacture of munitions of war. The same 
thing may be said with even greater certainty of various other articles 
which were added to the list of absolute contraband by the orders in 
council of December 23d, and March 11th and particularly resinous 
products, rubber, oil, glycerine, zinc, lead, wool, tin, castor oil, etc. 
Some of them, like rosin and rubber, are on the free list in the Declara- 
tion of London. Rosin and zinc are classified in the British manual of 
naval prize law as conditional contraband, although copper “fit for 
sheathing vessels,” pitch, tar, lead and nitrate of soda are listed as 
absolute contraband.® The truth is, as Bonfils points out, England has 
pursued no consistent policy in respect to the determination of contra- 
band,® but it is only just to add that she has not been the only offender 
in this respect. | 

In its note of December 28th to the British Government in respect 


4 Mr. Thomas Gibson Bowles, a member of the English Parliament, in his Capture 
at Sea criticizes Articles 23 and 25 of the Declaration which allow additions to be 
made to both lists, as one of “the most monstrous and abusive features” of the 
Declaration, but he seems to overlook the fact that according to existing usage bel- 
ligerents already had such power, so that the recognition of this right by the Declara- 
tion did not alter the existing situation. 

8 Sir William Scott in the case of the Nostra Signora de Begona refused to condemn 
a cargo of rosin (5 C. Rob. 97) but the British prize courts have uniformly condemned 
pitch and tar. See the case of the Twee Jeffrowen, 4 C. Rob. 248. 

6 Droit International Public, ed. by Fauchulle, Sec. 1550. See also Travers-Twiss, 
International Law, Vol. II, Sec. 144. 


376 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to the detention of neutral ships and their cargoes, the American Govern- 
ment refrained from discussing at that time the propriety of including 
certain articles in the contraband list, although it asserted that some of 
them were open to objection. The right of belligerents to determine 
what they shall regard as contraband and to adopt such classification 
as they choose cannot be denied, but it is well established that their 
action must be in conformity with existing treaties and the generally 
recognized rules of international law. The right cannot therefore be 
arbitrarily exercised.” When the French Government in 1885 announced 
its intention of treating rice as contraband when destined to Chinese 
ports north of Canton, Lord Granville stated that “His Majesty’s Gov- 
ernment feel themselves bound to reserve their rights of protesting at 
once against the doctrine that it is for the belligerent to decide what is 
and what is not contraband of war regardless of the well-established 
rights of neutrals.” During the Russo-Japanese War, Lord Lansdowne 
in a communication of July 29, 1904, to Secretary of State John Hay, 
apropos of the action of the Russian Government m putting coal, 
naphtha, and other fuel on the. list of absolute contraband, ex- 
pressed substantially the same view and so did Mr. Hay m his pro- 
test against the condemnation of the cargoes of the Arabia and the 
Calchas? 

The distinction between absolute and conditional contraband is as 
old as Grotius, and as a principle of international law it has never been — 
contested by the United States or Great Britian. It is a distinction of 
fact, and is founded on the differences in the uses (hostile or innocent) 
to which certain articles are susceptible.of being devoted. The dis- 
tinction between articles that are “primarily and ordinarily used for 
military purposes in time of war” and those that “may be and are used 
for peaceful or warlike purposes according to circumstances” was dwelt 
upon by Lord Landsowne in a communication to Sir Charles a 

T Compare Oppenheim, International Law, Vol. I, p. 424. 

8 Foreign Relations of the United States, 1904, p. 760. 

° This distinction, however, has been attacked by many Continental publicists, 
and the Institute of International Law, at its session of 1896, adopted a proposal for 
the abolition of what it called relative or accidental contraband (Annuaire, XVI, 


p. 205). For a summary of the views of Continental publicists on the subject, see 
Hershey, International Law in the Russo-Japanese War, pp. 162-163. 
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of August 10, 1914.° This distinction has always been insisted upon by 
the British Government when it was a neutral, but now that it is a bel- 
igerent it has to a large degree ignored the principle by treating as abso- 
lute contraband many articles which are susceptible of innocent as well 
as hostile use. ' 

Regarding the detention of American cargoes, which was the princi- 
pal question to which the American Government addressed itself in its 
note of December 28th, it appears that several score of vessels, Ameri- 
can, Dutch, Italian, Norwegian, and Swedish, laden with American 
cargoes destined for neutral ports in Europe, have been seized and taken 
into British ports for examination and in a number of instances have 
been placed in the custody of prize courts in order to have the validity 
of the captures determined. 

The grounds upon which the seizures were made, were that the cargoes 
were suspected of containing concealed contraband, usually copper, or 
that they were consigned “to order” in neutral countries adjacent to 
enemy territory, or were destined to a fortified place or government con- 
tractors in the enemy’s territory. Apparently in no case has any cargo 
been confiscated; in some cases the ships were released and allowed to 
proceed with their cargoes; in other cases the cargoes were purchased 
by the British Government at current prices in England; in still other 
cases the vessels and cargoes are still in the custody of the prize courts 
awaiting determination of the question of the validity of the seizures. 
The long detention of certain cargoes, especially those of perishable food 
products, has been the subject of special complaint by American shippers. 


© Parliamentary Papers, Russia, No. 1 (1905), p. 13. 

11 Senator Walsh in a speech in the Senate on December 31st last (Congressional 
Record, pp. 773-779) stated that the number of cargoes of copper alone that had been 
detained prior to that date amounted to 31. Sir Edward Grey, in his reply to the 
American note, stated that of 773 shipments of all kinds from American ports between 
August 4th and January 3d, only 45 had been seized and sent to British ports for 
the verification of their cargoes, and that of these, only 8 had been placed in the 
jufisdiction of prize courts. Since the later date various other cargoes have been 
sent in for examination. A statement given out in March by the representatives of 
Chicago meat packers declared that cargoes of food products aggregating a value of 
$8,000,000 had been seized in October and November and were still in the custody 
of prize courts. Among the ships thus detained were the Alfred Nobel, the Bjornst- _ 
gerne, the Fridland and the Vitalia. On March 22d, a British prize court awarded 
the owners of these cargoes the sum of $600,000. 
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The right of search in every case that has so far arisen has been fully 
admitted by the American Government. ‘The rule laid down by Sir 
William Scott in 1799 in the case of the Maria? that “the right of 
visiting and searching merchant ships upon the high seas, whatever be 
the ships, whatever be the cargoes, whatever be the destinations, is an 
incontestable right of the lawfully commissioned cruisers of a belligerent 
nation,” would not be contested by any government today. “This 
right is so clear in principle,” said Sir William Scott, “that no man can 
deny it who admits the legality of maritime capture, because if you are 
not at liberty to ascertain by sufficient inquiry whether there is property 
that can be legally captured, it is impossible to capture.” 

What the American Government in its note of December 28th espe- 
cially complained of was not the right of search but rather the manner in 
which it had been exercised. Instead of conducting the examination at 
_ the time and place of seizure on the high seas and allowing the vessel to 
proceed on its voyage in case the evidence did not show a hostile des- 
tination, seizures- have in many cases been made upon mere suspicion 
and the ships with their cargoes taken into distant British ports and 
there detained for long periods of time for the purpose of “discovering . 
evidence of contraband upon presumptions not recognized by the es- 
tablished rules of international law.” The authorities lay down the 
‘general rule that searches must be conducted with as much regard for 
the rights and safety of the vessel as is consistent with a thorough ex-- 
amination of the vessel and cargo, and that any detention beyond what ` 
"is necessary is unlawful.’ The British naval prize regulations provide 
that “in exercising the right of search the commander should be care- 
ful not to occasion the neutral ship any delay or deviation from her 
course that can be avoided and generally to cause as little annoyance 
as possible.’ The better opinion seems to be that mere suspicion is not 


121 C. Rob. 340. 

13 See the opinions on this ata in Moore’s Digest, Vol. VII, pp. 475-479. 

14 Atherley-Jones, Commerce in War, p. 343. The London Weekly Times in ita 
issue of January 22d admitted that “much of the unavoidable delay, loss and annoy- 
ance involved in the necessity of diverting ships to British ports might be avoided if 
the process of searching them were expedited as much as possible, and if the American 

‘Government and the American public were at once put in possession of the facta in 
-each case.” The Times complained of the slowness and secrecy of methods employed 
by the British Government. 
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a sufficient ground for taking a ship into a distant port and there de- 
taining it for further examination; there must be reasonable evidence 
of hostile destination or use and the onus of proof is on the captor, not 
on the shipper. 

The seizure and sending into distant ports of vessels on mere sus- 
picion have often been the subject of complaint on the part of neutral 
governments in the past. During the Boer war the German Govern- 
ment protested against the taking by British cruisers on mere suspicion 
of three German vessels bound to Delagoa Bay, into the ports of Aden 
and Durban, and the German indignation was only mcreased when the 
search failed to reveal the existence of contraband. In 1913 the Hague 
International Court of Arbitration condemned the Italian Government 
to pay the Government of the French Republic the sum of 164,000 francs 
for the unwarranted seizure and detention of the Carthage and the 
Manouba, two French merchant vessels bound for ports in North Africa 
during the Turco-Italian War. It was decided in these cases that the 
evidence of carrying contraband to the enemy was not sufficient to 
justify the seizure of the vessels and the taking of them into Italian 
ports, and consequently the Italian Government was condemned to 
make suitable reparation for the acts. It seems clear from these and 
other cases that the seizure and detention of neutral vessels on mere sus- 
picion, unaccompanied by reasonable evidence, are not among the law- 
ful rights of belligerents. 

The British Government. justified the detentions against which the 
American Government complained on the ground that strong suspicion, 
if not evidence, indicated the concealment of contraband, particularly 
of copper, in or under bales of cotton, that an “imperative necessity for 
the safety of the country” required a more thorough examination than 
was possible at sea under modern conditions, and hence the ships must 
be taken into port where the cargoes could be unloaded and the sus- 
pected cotton bales weighed. It also called attention in its second reply 
to the American note to the fact that during the Russo-Japanese War 


18 See texts of the awards in this JOURNAL, Vol. 7, pp. 623-626. See also the case 
of the Neptune (1795) in Moore, International Arbitrations, Vol. 4, pp. 3848 et seg. 
The cases of the Carthage and the Manouba and the award of the Hague Tribunal 
are the subject of an extended analysis by M. Robert Rusé in the Revue de Droit 
Int. et de Lég. Comp., Vol. 16, pp. 101-136. 
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© and during the Balkan Wars “British vessels were made to deviate 
from their course and follow the cruisers to some spot where the right 
of visit and search could be more conveniently carried out” and that in 
both cases it acquiesced. To take a ship into port, it added, was not 
the assertion of a new belligerent right, but rather the adaptation of an 
existing right to modern conditions of commerce. Again, it was alleged 
by the British Government that the evidence in some cases indicated 
other fraudulent acts such as the painting of copper bars in imitation 
of pigs of iron, the labelling of rubber as gum, etc. Finally it was claimed 
that in some cases the manifests were fraudulent or incomplete, and 
that the new policy adopted by the American Government of with- 
holding from the public all information regarding the contents and des- 
tinations of outward cargoes until thirty days after the clearance of the 
vessels, increased the difficulty of ascertaining the presence of contra- 
‘band and made necessary & general system of examinations and deten- 
‘tions which would otherwise have been unnecessary.'® In the case of ves- 
sels bound to an enemy port, and where strong suspicion indicates the con- 
cealment of contraband under heavy cargoes, the difficulty of verifica- 
tion at sea would seem to justify the taking of the ships into port where 
- a more thorough examination can be made; otherwise the right of search 
would in many instances be worthless, but in such cases the captor 
should be held liable in damages if the evidence does not reveal the 
presence of contraband. On the other hand, if the vessel is bound to a 
neutral port, diversion for the purpose of further Semen is much 
less justifiable, if it is justifiable at all. 

It would seem that the necessity of detention (which P proves 


-1 By an order of October 28th, the American Government forbade collectors and 
other customs officials to make public such information until thirty days after the 
_ departure of the vessel. Prior to that date it had been the practice to file manifests 
before or at the time of sailing, and information regarding the contents and destina- 
tion of the cargoes was furnished the press when it was requested, After the.out- 
break of the war, official representatives of the belligerent Powers communicated 
to their governments such information regarding suspected shipments as they thought 
would be of interest, in order that suspected cargoes might be searched on the high 
eas. The order was the subject of debate in Congress, and was criticized as tending 
to incite suspicion upon innocent cargoes. (Congressional Record, January 7, pp. 
1176-1180.) It was revoked in February in consequence of the numerous com- 
‘plaints of exporters. 
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ruinous to shippers) resulting from the abuse of concealment and fraudu- 
lent manifests might be removed by some system of official certification 
whereby neutral vessels could carry, if they chose, satisfactory assur- 
ances that their cargoes consisted only of the goods described in their 
papers.” In some cases such certificates were in fact issued by the 
United States customs officials under authority of the Treasury Depart- 
ment and in other cases by British consuls under whose supervision the 
vessels were loaded, but the British Government declined to regard 
such certificates as conclusive on the ground that they afforded no as- 
surance against subsequent augmentation of the cargo at sea. In several 
cases cargoes so certified have been seized and taken into port for ex- 
amination. 

Another subject of complaint by the American government has been 
the extension by the British Government of the rule of continuous 
voyage to the carriage of conditional contraband and the introduction 
of new principles which create presumptions of guilt not recognized 
either by the Declaration of London or the existing usage of nations. 
The order in council of October 29th, as has been said, put the Declara- 
tion into effect with important modifications and additions in respect 
to the classification of contraband, its liability to capture, and the pre- 
sumptions of hostile destination. Article 35 of the Declaration lays 
_ © This suggestion has been made by Lawrence in his International Law, p. 474. 

It has been repeatedly urged by the London Times since the raising of the present 
controversy. See the weekly issues of December 25, 1914, and January 22, 1915. 
Mr. Henry J. Bigham, a New York admiralty lawyer, suggests a system of loading 
under the joint inspection of American customs officials and British consuls, the 
correctness of the manifest being certified to by the collector of the port and the 
British consul. It is desirable in any case, he adds, that the ships’ hatches should 
be sealed by inspectors, the seals not to be removed during the voyage. This done, 
the ships should be free to prosecute their voyages without detention. See his sug- 
gestions in the London Weekly Times for January 22, 1915. It may be remarked 
that several treaties have been concluded between the United States and various 
countries in the past providing that certificates of this kind should be accepted by 
belligerents as evidence that the cargo did not contain contraband. See the list in 
International Law Situations, 1911, p. 104. 

18 For example, the Greenbrier, an American steamer bound from New Orleans to 
Bremen with a cargo of cotton, and bearing a certificate of. the British consul at 
New York, was seized in January by a British cruiser and taken into the port of 


Kirkwall where it was detained for several days for the purpose of conducting the 
search. 
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» down the rule that conditional contraband is not liable to capture ex- 
cept when found on board a vessel bound for enemy territory and for 
the armed forces of the enemy, and when it is not to be discharged in an 
intervening port. The British order in council mentioned above, how- 
ever, proclaimed that notwithstanding the provisions of Article 35,- 
vessels bound for neutral ports if the goods are consigned “to order,” or 
if the ship’s papers do not sbow a consignee in enemy territory, should 
be liable to capture, and that in such cases the onus of proving an inno- 
.cent destination should lie upon the owner of the goods. The effect of 
this order was to extend the application of the rule of continuous voyage 
to the carriage of conditional contraband and to reverse the established 
rule which, places upon the captor, not upon the owner, the burden of 
proving a hostile destination. Moréover, it introduces a new rule in 
respect to consignments “to order” by providing that all such cargoes 
of conditional contraband destined to any neutral port are presumed 
to be intended for the use of the enemy and are therefore liable to, cap- 
ture. A considerable number of neutral vessels laden with cargoes of ` 
"American foodstuffs consigned “to order” in European neutral ports 
have been seized and put in the custody of British prize courts, on the 
charge that the cargoes in whole or in part were really consigned to- 
= German contractors in the neutral countries to which the ships were 
destined.” It was alleged by the British Government that some of 
the concerns receiving the foodstuffs “to order” were not established 
houses but had sprung up since the outbreak of the war solely for the 
: purpose of purchasing supplies for the use of the German forces in the 
‘fiéld. American shippers assert that consignments “to order” are a 
‘general practice in time of peace, and that it possesses certain advan- 
tages even when the cargo has already been sold, since the consignee 
may not be in a position to take the goods on arrival.” Consignments 


1: Notably the Alfred Nobel, the Bjornsterne and the Fridland laden mainly with 
Chicago meat products consigned “to order” in Copenhagen. The ships sailed prior - 
to the order in council of October 29th, which laid down the new rule-in regard to 
consignments “to order.” Notwithstanding this fact, they were seized and detained 
` until March 22d when the prize court ordered the government to pay $600,000. for 
the cargoes. Other cargoes consigned “to order” in Holland, Sweden, Norway, ` 
and Italy, have likewise been seized. 

2 See the remarks of Senator Walsh on this point in the Senate, December 31, 
1915, Congressional Record, p. 779. 
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“to order” of conditional contraband destined to neutral ports have not 
heretofore been regarded, apart from other incriminating circumstances, 
as creating a presumption of hostile destination. It is true that in the 
case of the Nassau during the Civil War the fact that the cargo was con- 
signed “to order” was cited in connection with other circumstances to 
establish hostile destination, but it was not contended that this fact 
alone created a presumption of guilt which the owner was bound to 
rebut. In view of the embargo which the Netherlands, Denmark, 
Norway, Sweden, and Italy, under British pressure, have placed upon 
the re-exportation of contraband articles, the British rule in respect to 
shipments “to order” is, to say the least, an extreme assertion of bel- 
ligerent rights over commerce between neutral countries. 

The rule embodied in Articles 34 and 35 of the Declaration of London 
in regard to the carriage of conditional contraband is that the presump- 
tion of hostile destination exists only when the cargo is consigned to 
- enemy authorities, to an enemy fortified place, or other place serving 
as a base for the armed forces of the enemy or to a contractor (commer- 
cant) who as a matter of common knowledge supplies articles of this 
kind to the government of the enemy. If not consigned to such persons 
or places, it is presumed to have an innocent destination and the onus 
of proving the contrary rests not upon the owner but upon the captor.” 
In general this rule embodies a long-recognized practice and as such it is 
binding upon belligerents whether they have ratified the Declaration 
of London or not. The rule as to the burden of proof has heretofore 
been vigorously maintained by Great Britain, notably during the Russo- 
Japanese War.” But as has been said, this rule was reversed by the 
British order in council of October 29th. Furthermore, the same order 
announced that whenever it was shown to the satisfaction of one of 
His Majesty’s principal secretaries of state that the enemy government 
was drawing supplies for its armed forces from or through a neutral — 
country, he might direct that in respect to ships bound for a port in 
that country Article 35 of the Declaration of London, which declares 


21 See the observations of Mr. Bentwich on this point, in his Declaration of London, 
p. 71. 

22 Compare, for example, Sir Edward Grey’s contention in the case of the Oldhamia 
(1910), referred to by Dr. Edwin M. Borchard in this Jounnax for January last, 
p. 140, 
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that conditional contraband is not liable to capture except when found 
on board à vessel bound for enemy territory or for the armed forces of 
the enemy, should not apply and so long as such direction was in force 
a vessel carrying conditional contraband to a port in that country should 
not be immune from capture. The effect of this order was to extend 
the rule of continuous voyage to the carriage of conditional contra- 
band, and thereby to obliterate the distinction between the two classes 
of contraband, so far as their lability to capture is concerned. This 
distinction had already been largely abolished by putting on the list of 
- absolute contraband many articles which are not such by their nature. 
What remained in the category of conditional contraband according to 
the British classification was now virtually assimilated to the status of 
absolute contraband by subjecting it to the same liability to capture 
and to the same presumptions as to hostile destination, to which abso- 
lute contraband is subject. 

The controversies that have so far been raised during the present war . 
in regard to the carriage of conditional contraband may be grouped into 
two classes: (1) those involving seizures of cargoes destined to belliger- 
ent ports; and (2) those involving the seizure of cargoes destined to 
neutral ports. The only important case of the first group was that of 
the Wilhelmina. This was an American steamer laden with grain and 
other foodstuffs consigned to an American citizen at Hamburg. While 
touching at the British port of Falmouth it was seized and placed in the . 
custody of a prize court. Under ordinary circumstances the immunity 
of the cargo from capture would not have been questioned, since it was 
not consigned to the public authorities of the enemy, or to a govern- 
ment contractor or destined to a fortified place. But subsequent to its 
departure from America, the German Bundesrath issued a decree (Jan- 
uary 25th) placing the grain and flour supply of the Empire under 
government control. In its original form, the decree provided that 
grain and flour imported from abroad should be deliverable only to. 
certain organizations under the control of the public authorities; but 
shortly afterwards this. provision was revoked, doubtless in consequence 
of the avowed intention of the British Government to regard all cargoes 
destined to Germany, under such circumstances, as consigned to enemy 
authorities, and therefore liable to capture, either under the terms of 
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the Declaration of London, or under the modifications of it made by the 
order in council of October 29th, which decreed that conditional contra- 
band consigned to “merchants or other persons under control of the 
authorities of the enemy” should be liable to seizure. The declared 
purpose of the decree was merely to conserve the grain and flour supply, 
to protect the civil population against speculators and engrossers, and 
to insure its equitable distribution for private consumption, rather than 
to provide subsistence for the armed forces. The owners of the cargo 
of the Wilhelmina asserted that it was intended solely for the civil popu- 
lation, and the German Government gave assurance of its willingness 
to undertake to guarantee that no part of it should reach the govern- 
ment or any of its agents, or contractors, or the military or naval forces, 
and it offered to permit the distribution to be made under the super- 
vision of American representatives. The German Government further 
insisted that the municipalities, the authorities of which were charged 
with carrying out the decree, were not a part of the Imperial Govern- 
ment but were “self-administrative” bodies elected by the local in- 
habitants, so that it could not be said that the control of the food supply 
was in fact in the hands of the “government.” The British Government, 
however, took the position that consignments of foodstuffs to private 
individuals in Germany, under the régime of public supervision estab- 
lished therein, would when received be subject to the control of the 
government, and its distribution determined by the public authorities, 
notwithstanding the fact that the amended regulations applied only to 
the domestic food supply, and not to imported foods. Sir Edward Grey 
in his note of February 17th to the American Government affirmed that, 
in view of the “tremendous organization for war that now obtains in 
Germany there is no clear distinction between those whom the govern- 
ment is responsible for feeding and those whom it is not,” and that “the 
reason for drawing a distinction between foodstuffs intended for the 
civil population and those for the armed forces of the enemy govern- 
ment disappears when the distinction between the civil population and 
the armed forces itself disappears.” He further asserted that “the 
power to requisition will be used to the fullest extent to assure that the 
wants of the military are supplied, and however much goods may be 
imported for civil use, it is by the military that they will be consumed if 
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. military exigencies require it, all the more so now that the German 
Government has taken over the control of all foodstuffs in the country.” 
Finally, he added that the German decree was not the only ground 
on which the Wilhelmina was seized. The German Government had 
treated every town or port on the east coast of England as a fortified 
place or base of operations, and on the strength of this contention had 
subjected a number of them, some of which were in fact open ard un- 
defended towns, to bombardment, and on the same ground had seized 
cargoes of conditional contraband destined to such places and had con- 
demned or sunk them. If such acts were justifiable on the ground that 
the places in question were fortified or constituted bases of operations, 
the British Government was still more justified in treating Hamburg 
(a port protected by fortifications) as a fortified place, and in capturing 
foodstuffs consigned thereto, as the Declaration of London allows. 

Thus the British contention in the case of the Wilhelmina rests on 
two grounds: (1) the cargo was, in effect, consigned to enemy authorities, ’ 
and (2) it was destined to a fortified place. But the German decree as 
amended does not, as has been said, apply to imported foodstuffs, and 
therefore unless it can be shown that the control which the German 
Government has established over the domestic supply (and it must be 
remembered that the decree applies only to grain and fiour, which con- 
stitutes only a small portion of the Wilhelmina’s cargo) may be in- 
directly extended to cover imported grain and flour, it cannot in strict- 
ness be said that the cargo was destined to the enemy public authorities © 
or military forces. The British contention that’ Hamburg is a fortified 
place, of course, resta not so much upon fact as upon the principle of 
retorsion, namely, the right of the British Government to treat an open 
town as a fortified place because Germany has applied to unfortified 
English towns treatment which may lawfully be applied only to fortified 
places. — = l 
The question raised by the German decree and the construction which 
the British Government has put-on it is a new one, and it is difficult tè 
pronounce & positive opinion on its merits. If the decree applied to im- 
ported foodstuffs the contention of the British Government would. 
probably be unassailable, but to hold that a municipal regulation de- 
signed to conserve and msure an equitable distribution of the domestic 
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food supply is a sufficient ground for treating as contraband, cargoes of 
imported food consigned to private purchasers is, to say the least, an 
unprecedented assertion of belligerent rights. The effect was virtually 
to put an end to neutral trade with Germany, since few articles of im- 
portance were left on the British list of non-contraband. 

Let us turn now to the second group of cases involving carriage of 
conditional contraband, namely, those involving seizures of cargoes 
destined to neutral ports. Most of the controversies in respect to con- 
traband that have so far arisen belong to this class. As has been said, 
the British Government by the order in council of October 29th ex- 
tended the rule of continuous voyage to apply not only to the carriage 
of absolute contraband, but also to the carriage of conditional contra- 
band. 

The rule of continuous voyage was first applied to the carriage of 
contraband by the French courts durmg the Crimean War in the case 
of the Frau Anna Houwina, when a cargo of saltpeter bound from Lisbon 
to Hamburg, both neutral ports, was condemned on the ground that 
the real destination was a belligerent port in Russia. As is well known, 
it was applied by the American courts during the Civil War both to 
blockade running and the carriage of contraband, notably in the cases 
of the Springbok, the Bermuda, the Stephen Hart, and the Peterhof. It 
was applied by Great Britain for the first time during the Boer War. 
Until then the doctrine of continuous voyage as applied to the carriage 
of contraband had been vigorously denied in England by British prize 
courts and by the text writers. In the case of the {mmina during the 
war between England and Holland at the beginning of the last century, 
Lord Stowell released a vessel proceeding from Dantzic to Emden, both 
neutral ports, notwithstanding the fact that Emden was situated within 
a distance of five miles from the enemy frontier. Baty remarks that 
Emden was the Nassau of Napoleonic times, and that if ever the doc- 
trine of continuous voyage was justified it was in this case; but it was 
repudiated by Lord Stowell.” 

In 1885 when the French Government announced its intention of 
seizing neutral vessels carrying contraband goods to the English port of 
Hong Kong, on the ground that their ultimate destination was the 

23 International Law in South Africa, p. 10. 
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armed forces of China, the English Government protested vigorously 
and asserted the right of neutral vessels to trade freely between neutral 
ports.*4 During the Boer War, however, Great Britain. undertook to 
apply the rule which she had formerly condemned. Three German ships, 
the Bundesrath, the Herzog and the General, bound for the neutral port 
of Lorenzo Marquez in Delagoa Bay, were seized on the ground that 
portions of their cargoes consisted of contraband the ultimate: destina- 
tion of which was the Boer armies. The ships were released on account. 
_of the vigorous protest of the German Government. Several vessels 
laden with cargoes of American flour bound to Portuguese ports in 
Delagoa bay were also seized by British cruisers durmg the same war. 
There was a strong protest in the United States, and the American 
Government declared that it could not recognize the validity of “any 
right of capture by a belligerent of provisions and other goods transferred 
by American citizens in the ordinary course of commerce and destined 
to a neutral port.” But it turned out that the ships were English and 
not neutral vessels, and were seized for transporting goods to enemy 
territory in violation of a municipal statute. The seizure of the cargoes 
was declared to be incidental to the seizure of the ships, and the British 
Government agreed to liberate or purchase them. The controversy was 
not, therefore, one involving the question of contraband.** It was at . 
‘this time that Lord Salisbury expressed the now oft-quoted statement . 
that “foodstuffs with a hostile destination can be considered contra- 
band of war only if they are supplies for the enemy’s forces. It is not 
sufficient that they are capable of being so used; it must be shown that 
this was in fact their destination at the time of the seizure.” Since the 
German vessels had on board or were suspected of having on board 
absolute contraband, the right to search them would not now be denied, 
and if the evidence had shown an ultimate hostile destmation, the con- 
traband goods could have been condemned, for it is now generally 
admitted that an inland enemy cannot be allowed to draw ite military 

4 See an article by Geffcken entitled “La France en China et le Droit Interna- 
tional,” in the Rev, de Droit International et de Lég. Comp., Vol. 17, p. 149 (1885). - 

5 J, B.“Moore, “La Conirabande de Guerre,” Revue de Droit International et de Lég. 
Comp., Vol. 44, p. 239. The whole subject of these seizures is examined at length 


in Campbell’s Neutral Rights and Obligations in the Anglo-Boer War, Chap. OI. 
See also the Congresstonal Record, January 17, 1900, p. 900. 
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supplies through a neutral port when it is the regular port of entry for 
the enemy. Count Hatzfeld’s * assertion that whatever may have been 
on board the Bundesrath, there could have been no contraband of war, 
since “according to recognized principles of international law, there 
cannot be contraband of war in trade between neutral ports,” undoubt- 
edly represented the Continental view as well as that upon which the 
British Government had always acted in the past. It was to meet such 
a situation as that presented by the Delagoa Bay cases that the Dec- 
laration of London allows the rule of continuous voyage to be applied 
to the carnage of conditional contraband as well as absolute contraband 
when an enemy country has no seaboard. 

The general rule of the Declaration, however, is that the doctrine of 
continuous voyage applies only to the carriage of absolute contraband, 
. and the only exception it makes is where the enemy has no seaboard. 
In the present war, both Germany and Austria have seaports, and 
hence the rule of continuous voyage cannot, according to the Declara- 
tion, be applied to the carriage of American cargoes of conditional 
contraband to neutral ports in Europe.” But this feature of the Dec- 
laration was not acceptable to Great Britain, and it was modified by 
the order in council of October 29th, and she is now applying the rule 
which the British prize courts have always repudiated. Lord Stowell, 
in the case of the Immina, to which reference has been made, laid down 
the rule that “goods going to a neutral port cannot come under the 
description of contraband * * * the articles must be taken in 
delicto, in the actual prosecution of the voyage to an enemy’s port: 4 

28 Letter to Lord Salisbury, January 14, 1900. 

“4 Mr. Norman Bentwich in an article in this JournnaL for January last (p. 36), 
referring to the exception made by the Declaration of London in the case of belliger- 
ents which have no seaboard, asserts that there are “peculiar conditions in the present 
war, due to the fact that neutral ports, such as Rotterdam and Copenhagen, became 
the chief means of access to a large part of Germany, owing to the mining of the 
North Sea and the naval operations. Germany, in fact, was assimilated to the posi- 
tion of a country having no sea coast, because there were no ports on her coast line 
to which neutral shipping could put in. And the allies naturally could not be ex- 
pected to allow his armies to be supplied through neighboring neutral ports with food 
stuffs or fuel or military clothing or railway material any more than with arms and 
ammunition.” Such an interpretation goes to show that the Declaration means what 


belligerents following their own interests choose to construe it to mean, and nothing 
more. 
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When the contrary rule was applied by the United States during the 
Civil War, the British Government, it is true, did not make a formal 
protest, nor did it.intervene in behalf of British owners, but it is well 
known that the attitude of the government was one of acquiescence 
rather than of approval. The rule recognized by the British Govern- 
ment at the time was embodied in the “Manual of Naval Prize law,” 
one passage of which reads, “ A vessel’s destination should be considered . 
neutral if both the port to which she is bound and every intermediate 
port at which she is to call in the course of the voyage is neutral,” and 
“the destination of the vessel is conclusive as to the destination of the 
goods on board.” ™ The doctrine of continuous voyage as applied to 
the carriage of contraband, whether it be absolute or conditional, has 
been unanimously condemned by British and Continental publicists. 
Hall remarks that it has been unanimously reprobated outside the. 
United States, and would probably now find no defenders in that coun- ` 
try.” ‘Goods on board a neutral ship, destined to,a neutral port, and 
consigned to neutral, purchasers therein or to agents who sell them 
there,” says Westlake, “cannot be said to be destined for the use of 
a belligerent.” In such a case, he goes on to say, they can have only 
neutral destination. What subsequent disposition is made of them 
will depend on the consignee-purchaser or agent, and this cannot be 
known to the shipper. He may have an expectation that they may 
ultimately find their way to a belligerent, but expectation is not inten-  . 
tion. If after becoming a part of the common stock of the country in- 
which they are delivered, they are subsequently sold and reforwarded 
to a belligerent, it will be in consequence of a new destination given 
them. “Therefore,” concludes Westlake, “it is not contended by any 
one that on the way to the neutral port there will be a right to capture, 
whatever be the character of the goods.” ® 


3 When the attention of Lord Salisbury was called to these passages by Count 
Hatzfeldt at the time of the controversy over the seizure of the Bundesrath, he replied 
that the manual “could not be admitted to contain an authoritative statement of 
the views of the Lords Commissioners” and that the rules of the manual were “quite 
inapplicable to the case of a war with an inland state whose communication a the 
sea is over a few miles of railway to a neutral port.” 

» International Law, p. 673. 

2 Ibid., Vol. I, p. 253. 
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„It is otherwise, of course, if the goods shipped to a neutral port are 
under orders to be reshipped to a belligerent army or government, in 
case they are conditional contraband, or to belligerent territory if they 
are absolute contraband; for in that case there is no new commercial 
transaction, and no new voyage, and hence the rule of continuous voy- 
age applies to such shipments. Atherley-Jones, another well-known 
English authority on international law governing commercial relations 
between belligerents and neutrals, takes the same position as Westlake. 
Referring to the action of Italy m 1896 in seizing neutral cargoes for 
the Red Sea littoral "t on the ground that they were intended for the 
use of the military forces of Abyssinia, with which country Italy was 
then at war, and to the like action of Great Britain during the Boer War, 
he says: “It is time to say plainly that neutrals are not likely ever to 
permit their own trade to be threatened by such extended theories of 
belligerent rights or to allow their ports to be virtually closed to traffic 
because they happen to be convenient ports for the enemy.” Again, 
he asserts that “despite every temptation to stretch the rights of Great 
Britain to the fullest pitch, not a single case can be found of'a ship’s 
being stopped, much less condemned, when in transit to a neutral port, 
however suspiciously convenient for the enemy. It is impossible to 
regard without the greatest apprehension the concession of a license 
to belligerents to condemn goods all over the world on suspicion satis- 
factory to themselves that their enemies are ultimately intended to 
have the benefit of them.” *? 

Baty 3% and Bentwich adopt substantially the same view. " Bentwrich 


31 See the case of the Doelwick, a Dutch ship captured by an Italian cruiser in 1896 
while bound for the French-African port of Djibouta. A part of the cargo consisted 
of arms and munitions of war which, it was alleged, were to be transported across 
French territory to Abyssinia. Curiously enough, the Italian prize court held the 
capture to be legal, but released the ship because at the time of the trial the war had 
closed. - The decision is strongly criticised as “a new and specious doctrine” by the 
Italian jurist, Brusa, in the Revue Générale de Droit International Public, Vol. 4, 
pp. 159-175. He holds that the cargo should have been condemned. See also an 
article in the same Revue, pp. 39 ef seg. by M. Despagnet and another by M. Fauchille, 
(ibid., pp. 297-323) who attacks vigorously the whole doctrine of continuous voyage 
as applied to the carriage of contraband. 

32 Commerce in War, p. 257. 

3 International Lewin South Africa, pp. 6, 19. 
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. remarks that the doctrine of continuous voyage has no application. to 
trade in conditional contraband and that such goods are liable to cap- 
ture (with a negligible exception) only when found on a vessel bound 
for the enemy’s territory, and then only when they are destined for 
the armed forces. To allow capture upon suspicion that an eventual 
belligerent destination was intended would, he says, be an “excessive 
interference with neutral trade, which would inevitably cause friction, 
because, by its very nature, conditional contraband, being useful for 
the ordinary civil population, its seizure when destined to neutral ports 
would be unreasonable.” *4 That this was still the view held by the 
British Government at the time of the Naval Conference appears from’ 
the memorandum submitted by the British delegation. In this mem- 
orandum it was stated that “the doctrine lof continuous voyage] is 
applicable only when the entire voyage is effectuated in the execution 
of a single commercial operation, preconceived from the beginning. 
Thus it should not be applied when the proof is limited to the estab- 
lishment of the fact that the goods have been sent to a neutral port in 
the hope of finding a market there for the shipper.” Furthermore, 
it adds, ‘‘there exists no case decided by the British courts and -which 
has been reported, in which the doctrine of continuous voyage has been 
applied in express terms to the transportation of contraband.” 35 

The Declaration of London embodies in part this view. It applies 
the rule of continuous voyage to the transportation of absolute contra- 
band, but forbids it in the case of conditional contraband, except in the 
rare case where the belligerent has no seaboard. The distinction is a 
reasonable one, and it is proper that there should be a different rule 
governing the liability of the two classes of articles to capture and as to 
the presumption of hostile destination. Articles used exclusively for 
war purposes, when shipped in abnormal quantities to neutral ports, 
where there is little or no local demand for them, may well be presumed 
to be intended for the military use of an adjacent belligerent; but the 

“ The Declaration of London, pp. 18, 75. Since the outbreak of the present war, 
Mr. Bentwich has apparently changed his views on this point. See his article in this 
JouRNAL for January last, p. 37. 

* This is a literal translation from the French text. Proceedings of the Inter- 


national Naval Conference, House of Commons Sessional Papers, Mise., No. 5 ( ai 
p. 95. 
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presumption is much less strong in the case of goods which are used- 
equally for civil as well as military purposes. The British Government, 
however, has found a convenient means of evading the rule of the Dec- 
laration by putting on its list of absolute contraband many articles 
which are in fact conditional contraband, after which the rule of con- 
tinuous voyage is applicable. Thus the rule is applied, not by direct 
extension, but indirectly by the transfer of articles from one to the other 
class of contraband. If the cargo consists of absolute contraband, it is 
liable to capture if destined to belligerent territory, and it is immaterial 
whether the carriage is indirect or entails transshipment either by land 
or sea. On the other hand, if it consists of conditional contraband, it 
is liable to capture only when it is destined for the use of the armed ' 
forces or to a fortified place, the public authorities, or government con- 
tractors. Moreover, it is not liable to capture unless found on board a 
vessel bound for enemy territory, and the ship’s papers are conclusive 
evidence as to the destination, unless it is clearly out of the course 
indicated by the papers. The liability to capture and the presumption 
of guilt are therefore very much greater in the one case than in the other. 
The extension by the British Government of the rule of continuous 
voyage to the carriage of many articles which are in fact conditional 
contraband is an unprecedented, if not an unwarranted. assertion of 
belligerent rights, and it is none the less so because it has been done 
indirectly through a scheme of classification which is itself contrary to 
international usage in the past. 

The British Government has gone further and employed its power 
over neutral commerce to compel such neutral countries as Italy, the 
Netherlands, Norway, Sweden, and Denmark, to place an embargo - 
upon the exportation to enemy territory of many articles of both ab- 
solute and conditional contraband. Confronted by the prospect of see- 
ing their trade with America reduced to insignificant proportions, one 
after another of these States were induced to prohibit the exportation 
or transportation through their territories of such goods as the British 
Government chose to regard as contraband, and which therefore it 
would not permit to be delivered in their ports from abroad without a 
pledge that it should not be allowed to go on to Germany or Austria. 
The result is commerce between America and the neutral Powers of 
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Europe is virtually carried on under a license from the Government of 
Great Britain, as may be seen from the following statement issued nny 
the British Ambassador at Washington, January 8th last: 


Shipments for Italy, in Italian steamers, of goods placed on the em- 
bargo list of the Italian Government and consigned to named persons 
‘are free. Articles for Holland, apart from copper, petroleum, and grain 
(except rice and corn) which must be consigned to the Netherlands 
government, should be consigned to the Netherlands Overseas Trust 
in order to ensure non-interference. r 


International law of course imposes upon neutrals no obligation to 
forbid their nationals to sell or ship munitions of war to belligerents, » 
much less articles of innocent use. Great Britain has not in the past 
Tegarded such trade as illegitimate, and it is well known that during 
the Boer War she obtained from Germany the quick-firing guns which 
she so much needed, and from Austria the big Howitzers for the siege 
-of Pretoria.™ She is, of course, drawing unlimited supplies from Amer- 
ica during the present war, and would no doubt regard an embargo on 
' the exportation of those supplies as an act of unfriendlmess toward her. 
Yet by means of pressure she has compelled various neutral govern- 
ments of Europe to prohibit a trade which has heretofore been regarded 
as legitimate and from which she herself has profited in the wars to 
. which she has been a party in the past. l 

The American Government has been reproached by the British Gov- 

ernment for protesting against the exercise by Great Britain of a right 
which the United States exercised in respect to the carriage of contra- 
band during the Civil War. Thus, in a communication to the Depart- 
ment of State in N ovember last, the British Ambassador said: 


As you are aware, the Supreme Court of the: United States in 1863 

considered vessels as carrying contraband, although sailing from one 
neutral port to another, if the goods concerned were destined ‘to be 
transported by land or sea from the neutral port of landing into the 
“enemy's territory: It then decided that the character of the goods is 


%6 Spaight, War Rights on Land, p. 478. , Article 7 of the Hague Convention of 1907 
Respecting the Rights and Duties of Neutral Powers and Persons in case of War on 
Land declares that “a neutral power is not bound to prevent the export or transport 
on behalf of one or the other belligerents, of arms, munitions of war, or, in general, 

of anything which can be GE any OLR rem” 
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determined by their ultimate and not their immediate destination, and 
this doctrine was at the time acquiesced in by Great Britain, though 
her own trade was the chief sufferer. 


But the fact i is, the E under which the rule of continuous 
voyage was then applied differ materially from those under which it is 
now being applied by Great Britain. In most of the American cases, 
the seizures were for intent to enter blockaded ports of the enemy, and 
in those cases where the offense was the carrying of contraband uncon- 
nected with blockade running (e. g., the case of the Peterhof), the cargoes 
consisted for the most part of absolute contraband (arms, ammunition, 
and military equipment) to which the rule of continuous voyage is now 
generally recognized as applicable; whereas, during the present war 
the cargoes that have been seized while en route to neutral ports in 
Europe in no case contained articles that are exclusively used for mili- 
- tary purposes (the British classification to the contrary notwithstanding) 
and to which therefore the rule of continuous voyage can be legitimately 
applied. Again, in the Civil War cases, the’ evidence clearly showed 
the existence of hostile destination and use. In all these cases the court 
laid down the rule that the intent of the owner or shipper was an im- 
portant if not the decisive element in determining the lability to cap- 
ture. 

In no one of the present cases have the circumstances indicated hos- 
tile mtent. In every case the voyage was bona fide, the cargo being con- 
signed either to a specific person or “to order” in a neutral port where 
there was a large local demand, and while there may have been an 
expectation on the part of the owner that the goods would probably 
find their way ultimately to a belligerent country, it is impossible to 
say that either the owner of the vessel or the cargo intended that it 
should be reshipped or reforwarded by land. 

Again, in the Civil War cases the neutral ports to which the captured 
vessels were ostensibly destined were really nothing but ports of call 
or transshipment where there existed little or no local demand for the 
objectionable goods. After delivery, if they were unladen, they did 
not become a part of the common stock, but were immediately reladen 


37 See notably the cases of the Circassian (1864), 2 Wall. 135; the Springbok (1888), 
5 Wall. 1; the Dolphin (1863), 7 Fed. Cases, 868; the Bermuda (1865), 3 Wall. 514. 
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‘on another vessel and reforwarded to belligerent territory. As Judge 
Marvin said in the case of the Dolphin, Nassau furnished no market 
for such a cargo as the vessel contained. ‘It is,” he said, “a small 
town. The adjacent islands possess but a small population dependent 
_ upon it for supplies. Probably not three merchant steamers ever ár- 
rived at that port from any part of the world until after the present 
blockade was established, except the regular government mail steamers.” 
The size of the country, the smallness of the population, and the ab- 
sence of local demand, therefore, repelled the assumption that goods of 
the character and quantity involved in these transactions were Intended 
for local consumption. In the present war the neutral ports to which 

_ the detained cargoes were consigned are the ports not of small islands 
"but of countries with extensive populations among whom there is a 
large local demand for the particular commodities in question,—a de- 
mand which was increased considerably by the cutting off of the accus- 
tomed supply at the outbreak of the war, from the neighboring belliger- 
ent states. They are not mere ports of call or transshipment. In every 
case the cargoes were intended to be unloaded, after which they would 
become mixed with the common stock of the country,—a transaction 
which interrupts the voyage, and if a subsequent shipment took place, 
it would be an entirely new voyage and not a continuation of the initial 
voyage. 

Sir Edward Grey, in his first note to the American Government, 
produced statistics to show that there had been a large increase in the 
volume of. exports, particularly of copper, from America to the neutral 
countries of Europe since the outbreak of the war. “With such figures,” 
he said, ‘‘the presumption is very strong that the bulk of copper con- 
signed to those countries has recently been intended not for their own 
use but that of the belligerent, who cannot import it directly.” But 
there has always been a large demand for copper in these countries and, 
as has been said, it was increased by the cutting off of the supply from 
Germany and Austria at the outbreak of the war. Moreover, copper 
is used extensively in the industrial arts and is not, therefore, absolute 
contraband in fact, and the rule of continuous voyage to the transpor- 
tation of it from one neutral country to another is not applicable, since 
Germany and Austria both have sea ports. The assertion of the right 
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to capture cargoes of such goods while on their way to a neutral port 
is based on a confusion of the possibility of reshipment to belligerent - 
territory with hostile intent on the part of the shipper. There may have 
been a probability that they would ultimately find their way to enemy 
territory, but is it reasonable to assume that it was the intent of the 
shippers to reforward them? Such an assumption, as M. Fauchille 
remarks, violates one of the basic principles of international law: it 
creates a presumption of hostile intent where no such intent may exist, 
and it undertakes to punish not the real offense—the ultimate expedi- 
tion to the belligerent—but the shipment from one neutral por to 
another, which may be a perfectly innocent transaction.® ° 

The validity of voyages under such circumstances was clearly ad- 
mitted by the Supreme Court of the United States during the Civil War. 
‘Neutrals may,” said Chief Justice Chase, in the case of the Bermuda,™ 
“ convey in neutral ships, from one neutral port to another, any goods, 
whether contraband of war or not, if intended for actual delivery at 
the port of destination and to become part of the common stock of the 
country or of the port.” Again the court said in the case of the Spring- 
bok, “if the real intention of the owners was that the cargo should be 
landed at Nassau and incorporated by real sale into the common stock 


z See his vigorous attack on the whole doctrine of continuous voyage as applied 
to the carriage of contraband, in an article entitled “La Théorie du Voyage Continu 
en matière de contrabande de Guerre” in the Revue Générale de Drott International Public, 
Vol. 4, pp. 279-232 (1897). M. Fauchille declares that the doctrine of continuous 
voyage is itself a veritable juridical anomaly. To inflict on a voyage between two 
neutral ports, he says, the penal consequences of a voyage between a neutral port 
and an enemy port, under the pretext that the cargo will be re-exported to an enemy 
port is, in fact, to assimilate successive voyages to a single voyage. The theory rests 
on a fiction of law. But fictions are by their essence contrary to international law. 
Compare also Twiss, “The Theory of Continuous Voyage Applied to Contraband 
of War and to Blockade.” See especially p. 27, where he calls attention to the con- 
sequences to which shipments of saltpeter from Calcutta to London would be ex- 
posed, for example, during a war between Russia and Turkey, if the doctrine of 
continuous voyage should be applied. The view expressed by Fauchille and Twiss 
is that held by practically all English and Continental jurists. Compare, for ex- 
ample, Geffcken, in Holtzendorff’s Handbuch des Vélkerrechts, Vol. IV, Sec. 161; 
Heffter, Droit International de l'Europe, p. 392, and Gessner, Le Droit des Neutres 
sur Mer, 2d ed., p. 187. 

5 Wall. 514. 

u Toid., 1 (1865). 
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of the island, it must be restored notwithstanding this misconduct” 
(falsification of the bill of lading and concealment). But the doctrine 
of continuous voyage applied by the Supreme Court of the United States 
under circumstances wholly different: from those under which it has 
been applied by Great Britain, during the present war, and, therefore, 
with much more justification, was almost universally condemned out- 
side the United States as an unwarranted violation of neutral rights.*! 

It is probably safe to say that the majority of the controversies be- 
tween belligerents and neutrals to which every war gives rise are con- 
nected with‘trade in contraband. It has therefore been proposed by- 
somé writers that neutral governments should forbid their nationals to 
engage in such traffic, and some even maintain that they are under an 
obligation to do so.*® In practice, the governments of certain states 
have occasionally undertaken to’ prevent the sale to belligerents of 
contraband goods. Thus, during the Franco-German War of 1870, the 
Governments of Austria, Denmark, Spain, the Netherlands, Belgium, 
Switzerland, and Japan prohibited the exportation of arms and muni- 
tions of war to either belligerent, those of Belgium, Switzerland, and 
Japan considering that it was their duty to do so.“ During the same 
war the German Government declared through its representatives at 

London’ and Washington that neutral governments were not, permitted - 
oe ae ‘Boe the strong protest prepared and siened by a committee of English and Con- 
- tinental jurists, published in the Revue Générale de Droit International Public, Vol. 14, 


pp. 329-331. See also Moore’s Digest, VoL 7, pp. 727-739 for this and numerous 
-other protests and criticisms. 

í Among them may be mentioned Kleen (Contrabande de Guerre, p. 52), Haute- 
feuille (Nations Neutres en Tempe de Guerre), and Field (Outlines, Sec. 964). Wook 
sey (International Law, p. 320) thinks all innocent trade with the enemy should be 
free, but that neutrals should pass stringent and effectual laws against contraband 
trade. Phillimore (International Law, Vol. II, Seca. 227-241) seems to hold the 
same opinion. 

The question was discussed by the Institute of International Law at its sessions 
of 1892, 1894, and 1896 (see the Revue Générale de Droit International Public, Vol. ITI, 
pp. 648-658 for a review of the discussions). The proposal to prohibit trade in oon- 
traband was opposed by Lardy, Stoerk and General Den Beer Poortugael, but de- 
. fended by Brusa. At the session of 1896, the Institute agreed to a proposal to abolish 
conditional contraband, reserving to belligerents a right of sequestration or preémp- 
tion at their pleasure and to neutrals an equitable indemnity. (Annuaire, T. XV, 
pp. 206 et seq. 

42 Kleen, op. cit., p. 52. See also Fauchille, p. 322, and Rivier, VoL II, pp. 412-413. 
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to allow their nationals to engage in such trade, but, on the contrary, it 
was their duty to prohibit it, because “the precepts of international 
law are binding upon states as well as upon individuals.” “ During the 
Spanish-American War, the Governments of Brazil and Denmark like- 
wise prohibited the exportation of war materials to either belligerent, 
and the government of Great Britain by a proclamation of April 23, 1898, 
warned British subjects against committing any acts “contrary to their 
duty as subjects of a neutral Power” or contravening the presumptions 
of international law. Among the acts enumerated in the proclamation 
were the transportation of arms, munitions of war or military goods or 
materials.” These cases of prohibition are, however, exceptional. The 
general rule is that neutral governments are not bound to forbid their 
nationals from engaging in such trade, although they have an unques- 
tioned right to do so, provided it is done at the outbreak of the war and 
not after one of the belligerents may have gained control of the seas, in 
which case an embargo might be construed as an unfriendly act toward - 
the belligerent which, by its naval supremacy, has cut off the supply of 
the other. Thus the proposed American embargo now advocated by 
certain German-Americans would'no doubt be so construed by Great 
Britain, and not without reason. 

A practical objection to the proposal to create an obligation on the 
part of neutrals to prohibit the exportation of contraband goods is to 
be found in the heaviness of the responsibility which it would impose 
upon neutral governments. This was pointed out in the discussion of 
the proposal by the Institute of International Law in 1892, 1894 and ` 
1896. As Spaight remarks, if a neutral Power were held responsible 
for all the commercial transactions of its subjects with belligerents, most 
of the nations of the world would have to rewrite their constitutions 
whenever a war began and establish a system of governmental espionage 
and interference which would be intolerable and impossible.“ 

Another proposal which goes to the opposite. extreme is to remove all 


“u Bluntschli, Droit International Cod., Sec. 766, and Kleen, p. 61. 

48 Proclamations and Decrees During the War With Spain, p. 35. See also an 
article by Professor J., B. Moore entitled La Conirabande de Guerre, in' the Revue de 
Droit International et de Lég. Comp., 1912, pp. 220-227. 

s War Taghte on Land, p. 475. 
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restrictions on trade in contraband and to exempt contraband goods 
from liability to capture. Such a proposal was made by the British 
delegation at the Second Hague Conference. In its memorandum it 
called attention to the lack of precise rules governing the question of 
what is and what is not contraband and the multiplicity of controversies 
to which trade in contraband goods gives rise. It also pointed out that 
the right of capture in such cases is out of harmony with modern condi- 
tions. In the days of sail boats, it was said, contraband consisted al- 
most exclusively of articles used only for war purposes, and the destina- 
tion of the ship sufficed ordinarily to indicate the hostile destination 
and character of the goods. Moreover, ships were small in size, and 
~ the right of search could be exercised easily and without the necessity | 
- of diverting the ship to a distant port for the purpose of verifying the 
character of the cargo, and thus subjecting the shipper to ruinous losses 
on account of long detention. To-day these conditions no longer exist. 
The number and variety of contraband articles are vastly greater, and 
the increased size of ships makes search on the high seas much more 
difficult. ‘ Furthermore, with increased railroad facilities contraband 
easily finds its way to belligerents, so that prohibitions are usually. in- 
effective. All these circumstances tend to render more difficult the ex- 
ercise of the right of search, to multiply the number of controversies and 
to inflict upon neutral commerce an inconvenience out of-all proportion 
to the legitimate interests of belligerents.” 

It is interesting to note that of thirty-five states voting on the British 
proposal, twenty-six voted for it.“ Only five; Germany, the United 
States, France, Montenegro, and Russia, voted against it. This vote 
was very significant, and indicated a general dissatisfaction with the 
present rule and practice in regard to trade in contraband and the desire 
for a new and less objectionable solution of the problem.” 

James W. GARNER, 


€ See the memorandum in Deuxième Conférence de la Paix, Actes ef Documents, 
Tome I, pp. 256-258. 

8 Ibid., Tome II, p. 881. 

a Professor J. B. Moore, in a recent address before the National Foreign Trade 
Convention at St. Louis, pointed out the unsatisfactory character of the rules of the 
Declaration of London in respect to trade in contraband. The inferences which it 
crestes in regard to hostile destination, he says, are so vague that “they would seem 
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to justify in almost any case the presumption that the cargo, if bound to an enemy 
port; was ‘destined for the use of the armed forces or of a government department 
of the enemy state.’ Any merchant established in the enemy country, who deals 
in the things described, will sell them to the government; and, if it becomes public 
that he does go, it will be ‘well known’ that he supplies them. Again, practically 
every important port is a ‘fortified place’; and yet the existence of fortifications 
would usually bear no relation whatever to the eventual use of provisions and various 
other articles mentioned. Nor can it be dented that, in this age of railways, almost 
any place may serve asa ‘base’ for supplying the armed forces of the enemy. And 
of what interest or advantage is it to a belligerent to prevent the enemy from ob- 
taining supplies from a ‘base,’ from a ‘fortified place, 'or from a merchant ‘well 
known’ to deal with him in his own country, where, the entire community being 
subject to his authority, he can obtain by requisition whatever he needs, if dealers 
in commodities hesitate to sell voluntarily.” The proper solution according to 
Professor Moore is to be found, if not m the abolition of the principle of contraband, 
at any rate in the adoption of a plan embracing (1) the abolition of conditional con- 
traband and (2) a single list having been agreed upon, in the codperation of neutrals 
and belligerents in the certification of the contents of cargoes so that the risk of 
capture may be borne by those who may voluntarily assume it. Harassing searches 
and detentions will then be heard of no more, 


THE DIPLOMATIC CORRESPONDENCE LEADING UP TO | 
THE WAR 


Parr I. From THE AUSTRIAN NOTE TO THE DECLARATION OF WAR BY 
AUSTRIA ON SERVIA, JULY 23~28, 1914 


The recent appearance of the Austrian Red Book and Servian Blue 
Book * completes the history of the breaking out of. the war, as told in 
the official diplomatic correspondence of the belligerent nations, so far as ` 
they have seen fit to make this correspondence publie. i 

It is the purpose of this article to attempt to summarize the story 
told by this correspondence, and at the same time to indicate the con- — 
clusions which in the opinion of the writer may properly be drawn there- 
from, with respect to the immediate causes of the war. The dispatches 
are so numerous, and the action they record was crowded into such a, 
short space of time that it is difficult to keep this summary within rea- 
sonable limits. And this difficulty is increased by the fact that those 
who sympathize with the viewpoint of the belligerents on the one side 
or the other, are apt to differ radically as to which parts of the corre- 
spondence are important, therefore making it necessary for anyone 
desirous of summarizing the documents in a way to afford a basis for a 
fair consideration of the arguments advanced on either side, to go into 
the correspondence much more fully than ‘would be necessary if there 
were a greater agreement as to the relative importance of the issues which 
it presents. It will be the effort of the writer, while confining himself— 
with such exceptions as are specifically noted—strictly to the diplomatic 
correspondence, to set out impartially the portions of the correspondence 
especially emphasized, on,the one side and on the other, with full refer- 
ences to the original documents. If he is successful in this, his readers 
can be relied on to correct any errors in his comments and conclusions. 


THH HVIDENTIAL VALUE OF THE DIPLOMATIC CORRESPONDENCE 


In the discussions of the. causes of the war, which have heretofore 
appeared, there has not only been manifest a great difference of opinion 


a The latter has become available. since this article was put in type. It does not 
materially affect the situation, but several references thereto have been added. 
402. l 
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as to what the diplomatic correspondence shows, but also disagreement 
as to the value of any conclusions which can possibly be reached by the 
examination of the official correspondence. On the one hand there has 
been perhaps in some instances a disposition to give too great weight to | 
the mere fact that a statement (perhaps a hearsay statement) appears 
somewhere in the correspondence; and upon the other, a disposition to 
discredit all such official documents, as being written for effect and hav- 
ing no real value in forming & just appreciation of the great events with 
which they deal. It is respectfully submitted that both these extreme 
views are mistaken. 

It is of course true that diplomatic communications frequently con- 
tain sentiments which Justify Hosea Biglow’s comment, 


Ain’t our piety sech (in our speeches an’ messiges) 
Ez t’ astonish ourselves in the bes’-composed pessiges. 


They even sometimes contain statements of alleged fact which cannot 
be excused merely as mistakes, but deserve to be qualified “by a shorter 
and uglier word.” But when the correspondence on both sides is con- 
sidered, particularly when it consists of simultaneous telegraphic ex- 
changes between a half a dozen capitals, as in the present case, such 
misstatements, if they exist, can ordinarily be detected. And even a 
misstatement has its value. It either shows what the man who made 
it thought to be the fact at the time, or what he wished others to think 
was the fact. And either of these may be as important as the fact it- 
self, in elucidating the issues to which the correspondence relates. 

It is also true that the diplomatic correspondence preceding a war 
very frequently—and this was naturally the case in the hurried tele- 
graphic exchanges of the week preceding the outbreak of the present 
war—deals with the immediate rather than the fundamental causes of 
the war. Weshould not expect a verbatim record of the conference of the 
Roman envoys with the Carthagenian Senate while Hannibal was 
hammering the walls of Saguntum (if obtainable) to afford an adequate 
discussion of the underlying philosophy of the death struggle between 
Rome and Carthage. For this we must wait for Livy, if not for Bern- 
hardi and Cramb. But such a record would be of immense interest and 
. value. Fundamental causes must wait an occasion to make themselves 
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manifest, and sometimes the occasion never comes. Even the immediate 

causes of the greatest war in history are worthy of the most careful 
study. 

~ Again, it may be admitted that no country in such circumstances as 

“the present, could be expected to publish at this time all of its official 

correspondence relevant to the outbreak of the war, and that none of 

the belligerent countries have in fact done so.' 

But while this affects the value of the diplomatic eine as 
published, it does so to a very different degree depending on the ap- 
parent nature, extent and justification for the omissions. For instance,- 
in the present case it is of course absolutely natural and proper (so long 
as the elimination of this portion of the diplomatic correspondence does 
not distort the meaning of the remainder) for all the belligerent govern- 
ments to observe great discretion with respect to what they publish 
which may relate to or involve the Italian government; and need- 
less to say they, have all done so. On the other hand, the omission 
of correspondence exchanged before the opening of hostilities, between. 
allies now parties to the war, as for instance the omission of correspond- — 
ence known to have taken place between Germany and Austria, which 
is noticeable in both the German White Paper and Austrian Red Book, 
although explainable on perfectly legitimate grounds, is more signifi- 
cant. 

Again, while the “falsification” of such correspondence (unless we sd 
classify such incidents as Bismarck’s editing of the Ems telegram) is 


1 Mr. James M. Beck, in his article “In the Supreme Court of Civilization,” N. Y. 
Times Current History of the War, No. 3, Jan. 9, 1915, pp. 415, 416, pointed out the 
omission from the German White Paper of practically all correspondence between 
Berlin and Vienna, an omission which the publication of the Austrian Red Book 
since that time has only.made good to a limited extent. But Mr. Beck appears to 
have fallen into error when he made the sweeping statement that ‘the official defense ` 
of England and Russie does not apparently show any failure on the part of either 
to submit all of the documents in their possession.” 

Compare Dr. von Mach’s “Defense of the Dual Alliance, a Reply,” Did., p. 438, 


` pointing out omissions in the British White Paper (which however, aside from the 


correspondence with Rome, as to which see supra, p. 404, do not appear to be impor- 
tant); and Dr. Helfferich’s “The Dual Alliance v. The Triple Entente,” N. Y. Times, 
March 14, 1915, which performs the same service, for the French Yellow Book, An 
omission from the Russian Orange Book is pointed out infra, p. 421, note 43. 
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happily practically unknown, it is of course always possible and has 
been charged in the present instance (most injudiciously, it is respect- 
fully submitted) by a distinguished professor.? Against such a charge 
correspondence published while it is still hot, so to speak, as the British 
White Paper, albeit it not unnaturally shows some signs of its hasty 
compilation, is in a better position than the more finished French Yellow 
Book, published only after a considerable interval for reflection, and 
containing correspondence of earlier years, which cannot in the nature 
of things be supported by the internal evidence of cross-references which 
so greatly fortifies the numerous telegraphic exchanges during the week 
prior to the outbreak of the war. 

Moreover, it is quite true, as has been pointed out, that even if the 
diplomatic correspondence were published in toto, with literal accuracy, 
we would still have much to learn elsewhere even concerning the imme- 
diate causes of the outbreak of the war. There would still be those 
“important plans * * * laid in the embrasures of windows where 
important men stand and talk so that no one can hear.” * And under 
modern conditions there must be added (unless they were officially 
recorded) the telephonic conversations, such, for instance, as those 
which are known to have taken place between Berlin and Vienna, and 
which may have changed the fate of history. 

But after all reservations and deductions are made, it remains true. 
that if the immediate responsibility for the war were a matter for in- 
quiry before the Hague Court, or any other arbitral tribunal,—as other 
similar although less important matters have been,—the court would 
resort in the first place to the diplomatic correspondence, for the all 
sufficient reason that experience has shown that in general this obvious 
official source of information is, with all its limitations and imperfec- 
tions, more to be relied upon than any other. 


2 By Professor Delbrück, of the University of Berlin, in an article entitled “ Ger- 
many’s Answer,” Atlantic Monthly, February, p. 241. The word “falsification” 
may possibly be due to an unhappy translation. But there can be no question of 
Professor Delbriick’s responsibility (upon the strength of a preconceived theory sup- 
ported it ig submitted by wholly insufficient evidence) for the substantial charge 
conveyed by the word, against the English and apparently also the French 
Government. ` 

3 Professor Sloan, in N. Y. Times Current History of the War, Vol. I, No. 3, p. 520. 
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THE ASSASSINATIONS OF SERAJEVO, AND THE AUSTRIAN NOTE OF 
. JULY 23RD 

On June 28, 1914, Archduke Francis Ferdinand d’Este, presumptive 
heir to the throne of Austria-Hungary, and his Consort, the Princess of 
Hohenberg, were assassinated at Serajevo, in Bosnia, by Slavs of Servian 
_ sympathies but Austrian nationality.” 

It'was at once charged in the Austrian press that the crime was the 
result of Pan-Slav agitation, originating in Servia, and a bitter discus- 
sion ensued between the newspapers of the two countries.” It was gen- 


erally recognized in the chancellories of Europe that the crime would > 


and should result in representations on the part of Austria to Servia, 


after proper investigation; but a considerable nervousness was felt as to — | 


whether or not Austria’s representations would be kept within reason- 
able bounds. The Austrian Government appears to have kept its own 
counsel officially, with the exception of Germany.’ But the matter was 


in the air everywhere in diplomatic circles, and Sir M. de Bunsen the . 


British ‘Ambassador at Vienna, on July 15th received from a private 
source a forecast of what was about to happen, which he telegraphed to 
his government on the following day.’ Apparently upon the — 


3 See Servian Blue Book, Nos. 8, 12, 16. 

‘ As to the nature of Germany’s advance information see infra, p. 418, note 35. 

Italy, the other member of the Triple Alliance, appears not to have been taken 
into the confidence of Austria. On July 27th M. Barrere, French Ambassador at 
Rome, reported to his government the following conversation with the Italian Minis- 
ter of Foreign Affairs: 

. “He spoke to me of the contents of the Austrian note, and formally assured me 
` that he had not had any previous knowledge of it. 

“ He knew, indeed, that this note was to have a rigorous and forcible character; but 
he had not suspected that it could take such a form. I asked him if it was true that 
he had given at Vienna, as cértain papers allege, an approval of the Austrian action 
and an assurance that Italy would fulfil her duties as an ally towards Austria. ‘In 
no way,’ the Minister replied: ‘we were not consulted; we se nothing; it was 
nòt for us, then, to make any such communication to Vienna.’ 

(French Yellow Book, No. 72, Surruemenr to this JOURNAL, April, 1915, p. 208). 
See to the same effect, Sir M. de Bunsen to Sir Edward Grey, September 1, 1914, 
SUPPLEMENT, Jan. 1915, p. 2, who says that the Italian Ambassador at Vienna “was 
left completely in the dark.” See, also French Yellow Book, Nos. 26, 35, 50, 56, 
SUPPLEMENT, April, 1915, pp. 172, 181, 191, 196; British White Paper, No. 38, Sur- 
PLEMENT, Oct. 1914, pp. 282, 283. 

s Sir M. de Bunsen’s dispatch to Sir Edward Grey, Sept. 1, 1914, SUPPLEMNŇT, 
Jan. 1915, p. 1, refers to thia telegram which however does not appear in the British 
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of this telegram Sir Edward Grey mentioned the matter to the German 
Ambassador on July 20th, expressing the hope that Austria would 
not do anything until “they had first disclosed to the public their case 
against Servia.” 6 Sir Edward Grey also appears to have taken the mat- 
ter up with the Austro-Hungarian Ambassador, direct, and “asked him 
to recommend his government not to depart from the prudence and 
moderation necessary for avoiding new complications; not to demand 
from Servia any measures to which she could not reasonably submit,’ 
and not to allow themselves to be carried away too far.” 7 

Russia and France also approached the Governments of Austria and 
Germany with suggestions of moderation, and warnings of the probable 
consequences of unreasonable action.2 The advice of the Russian Min- 
ister for Foreign Affairs, M. Sazonof, to the Austro-Hungarian’ Chargé 
d'Affaires, was especially significant. “No country has suffered more 
than Russia, from crimes prepared upon foreign territory. Have we 
ever claimed to adopt against any country whatever the measures with 
which your newspapers threaten Servia? Do not enter upon that 
path.” ? 


In response to these representations, T Russian -and French Am- 
bassadors had received reassuring declarations at Vienna as to the con- 
tents of the forthcoming Austrian note, in the case of the French Am- 


White Paper. See Dr. von Mach’s article N. Y. Times Current History of the War, 
Vol. I, No. 3, p. 488, referred to supra, p. 404, note 1. 

' British White Paper, No. 1, Supphemmnt, Oct. 1914, p. 1. The German Am- 
bassador in turn either upon this‘or some other occasion about the same time, appears 
to have asked Sir Edward Grey privately, if need arose, to “exercise moderating in- 
fluence at St. Petersburg.” (British White Paper, No. 11, Sir Edward Grey to Sir 
H. Rumbold, British AEIDESEAEOT at Paris, July 24, 1914, SUPPLEMENT, Oct. 1014, 
p. 266.) ` 

1 French Yellow Book, No. 19, M. Paul Cambon to M. Bienvenu-Martin, Acting 
Minister for Foreign Affairs, July 22, 1914, SuppLemmnt, April, 1915, p. 165. 

8 French Yellow Book, No. 15, M. Jules Cambon, French Ambassador at Berlin, 
to M. Bienvenu-Martin, acting Minister for Foreign Affairs, July 21, 1914, SUPPLE- 
MENT, April, p. 162 (recounting representations at Berlin by the Servian, Russian and 
French representatives). See also French Yellow Book, No. 17, SUPPLEMENT, April, 
1915, p. 164. 

*French Yellow Book, No. 10, M. Paléologue, French Ambassador at St. Peters- 
burg, to M. Viviani, Prime Minister and Minister for Foreign Affairs, July 6, 1914, 
SUPPLEMENT, April, 1915, p. 159. 
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bassador as late as July 22nd and 28rd.” On the same day that the 
last of these interviews was had—namely, July 23rd—the Austrian note 
was presented. The viewpoint of this note can be better understood 
after reading the report of Freiherr von Giesl, Austrian Minister at- 
Belgrade, to the Austrian Foreign Office, dated July 21, 1914, in which, , 
after he has discussed Austro-Servian relations and the attitude of 
public opinion in Servia with respect to the Pan-Servian movement, 
and the assassinations at Serajevo, he says by way of summary: . 


I consider this exposition essential to the inevitable conclusion that a 
settlement with Servia, involving a war not only for the preservation of 
Austria-Hungary’s position as a great power, but even for her = 
existence, cannot be permanently avoided. * 

Should we decide to make far-reaching pens with effective con- 
trol of their execution (and such measures alone could clean the Augean’ 
Stable of Greater Servian intrigues), we would have to consider all pos- 
sible consequences. From the very outset we must be rd resolved 
to persevere in our attitude.’? a 


The Austrian note, delivered two days later, July 23rd, at six o’clock, 
'p. m. was conceived in the spirit of this advice. It starts out with a 
general arraignment of the Pan-Servian movement against the integrity 
of Austria-Hungary, which it is said Servia has permitted in open viola- 
tion of her formal promise in 1909 to withdraw opposition to the annexa- 
tion of Bosnia and “live on good neighborly terms” with Austria. This 
count of the indictment is summed up with the charge that “Servia 
has permitted all manifestations of a nature to incite the Servian pop- 
ulation to hatred of the Monarchy and contempt of its institutions.” 

The note next proceeds to a specific charge of Servian responsibility 
for the assassinations of Serajevo. The count on this head reads: 

It is evident from the depositions and confessions of the criminal per- 


petrators of the outrage of the 28th of June that the Serajevo assassina- 
tion had been planned in Belgrade, that the arms and explosives with 


. 10 French Yellow Book, Nos. 18 and 20; British Command Paper 7596, Miscel- 
laneous No. 10, 1914, Sir M. de Bunsen to Sir Edward Grey, Sept. 1, 1914, SUPPLE- 
MENT, Jan. 1915, p. 1. As a consequence the Russian Ambassador at Vienna felt 
justified in going on leave July 20th. (French Yellow Book, No. 18, SUPPLEMENT, 
April, 1915, p. 164). 
1 Austrian Red Book, No. 6, Freiherr von Giesl to Count, Berchtold, July 21, 1914. 
This book will be printed in a future issue of the SUPPLEMENT to this JOURNAL. 
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which the murderers were provided had been given to them by Servian 
officers and functionaries belonging to the Narodna Odbrana, and, 
finally, that the passage into Bosnia of the criminals and their arms was 
organized and carried out by the Chiefs of the Servian frontier service.” 


The note then proceeds to demand a publication in the official journal 
of the Servian Government of a declaration, the terms of which are 
prescribed, formally condemning the Pan-Servian movement, this dec- 
laration also to be communicated to the Servian army, as an order of 
the day, and published in the official army bulletin. Furthermore, ten 
specific and very drastic demands are made upon the Servian Govern- 
ment for action, looking towards the suppression of Pan-Servian and 
Anti-Austrian propaganda in all its manifestations; 7. e., in the press, 
through the Servian society Narodna Odbrana, already mentioned, and 
similar societies engaging in an anti-Austrian propaganda, in the schools, 
in the army and in official life. 

The most serious of these demands, however, and the ones which 
under very general and even indefinite language doubtless aimed at 
securing that “effective control” of Servia of which Freiherr von Giesl 
spoke, and which therefore threatened the independence and povere 
of Servia, were numbers 5 and 6, which read as follows: 

5. To accept the codperation in Servia of representatives of the 
Austro-Hungarian Government in the suppression of the subversive 
movement directed against the territorial integrity of the Monarchy; 

6. To take judicial proceedings against accomplices in the plot of the 
28th of June who are on Servian territory. Delegates of the Austro- 


Hungarian Government will take part in the investigation relating 
thereto. 13 


The note concludes with the statement that “the Austro-Hungarian 
Government awaits the reply of the Royal Government at the latest 
by six o’clock on Saturday evening, the 25th of July.” - 

The noté was accompanied by a half-page memorandum stating the 
conclusions reached up to that time as a result of the investigation of the 

12 Note addressed to the Servian Government by the Austro-Hungarian Govern- 
ment on July 23, 1914. Austrian Red Book, No. 7; British White Paper, No. 4, 
SUPPLEMENT, Oct. 1914, pp. 254-257. 

13 Note addressed to the Servian Government by the Austro-Hungarian Govern- 


ment on July 23, 1914. Austrian Red Book, No. 7; British White Paper, No. 4, 
SUPPLEMENT, Oct. 1914, pp. 254-257. 
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' assassination of the Archduke, by the judicial authorities at Serajevo. 
The circular note of Count Berchtold to the Austrian Ambassadors to — 
' the Powers, transmitting the note to Servia stated that the Austrian 
Government had a “dossier recording Servian machinations and showing 
the connection between these machinations and the murder of the 28th 
of June” which it “holds at the disposal” of the various Powers.1* This 
dossier was actually transmitted in a circular dispatch of Count Berch- 
told of July 25th.*5 It was communicated to the French government on . 
July 27th and presumably at about the same time to the other Powers. 
Much of the material contained in the dossier is of slight importance in 
itself except by way of creating an atmosphere through its cumulative 
effect.” The summary of the testimony and confessions before the 
examining judge at Serajevo contains, however, detailed and specific 
evidence with respect to the complicity of certain Servian officials in the 
assassination of the Archduke, which if true is very damaging. This evi- 
dence undoubtedly called for an immediate and searching investigation 
on the part of the Servian Government without waiting to be asked,” 


E Austrian Red Book, No. 8. Prpa White Paper, No. 4, SUPPLEMENT, Oct. 1914, 
p. 2598. ` 

1s Austrian Red Book, No. 19. 

38 French Yellow Book, No. 75, SUPPLEMENT, April, 1 1915, p. 212. 

1 See for instance enclosure 11, relating to í Anti-Austro-Hungarian paintings in 
the Ministry of War at Belgrade,” which are thus described: “Over a landscape, part’ 
mountain (Bosnia) and part plain (Southern Hungary) there is shown the ‘zora’ or - 
dawning of Servian hopes. In the foreground is an armed woman upon whose shield’ 
are the names of all the provinces ‘yet to be freed’ noe Herzegovina, Vojvodina, 
Syrmia, Dalmatia, etc.” 

18 On June 30th the Austrian legation at Belgrade ‘ied the Secretary General 
of the Servian.Foreign Office “the pertinent inquiry as to what steps the Royal police 

‘had taken or intended to take in an effort to trace the threads of the outrage which 
notoriously led into Servia. His reply was that so far the Servian police had not even 
taken the matter up.” (Austrian Red Book, No. 2, Ritter Von Storek to Count 
Berchtold.) Servia would seem to have made a great alake; to say the least, in ROL 
immediately starting an inquiry on the basis of this suggestion. 

. One cannot but be impressed with a remark: of Count Mensdorff, Austrian no 
bassador to London, in discussing the Austrian note with Sir Edward Grey on July 
24th, that “the present situation might never have arisen if Servia had held out a 
hand after the murder of the Archduke.” (British White Paper, No. 5, Sir Edward 
Grey to Sir M. de Bunsen.) l i 

[When the above was written the Servian Blue Book was not available. . See 
Nos. 5, 8 and 30. The conclusion reached in the text is not, however, affected.] 
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with a view not only to the punishment of those guilty of com- 
plicity in the assassination of the-Archduke, so far as they were to be 
found on Servian soil, but to the clearing up of conditions which made 
possible the successful launching of attempts on the lives of Austrian 
officials from Servian territory, if these conditions were in fact as in- 
dicated by the evidence presented. It must be remembered, however, 
that this evidence—at least as far as the Servian Government is con- 
cerned—is wholly ex parte, and that the treason trials at Agram in 
Croatia, in 1909, followed by the celebrated libel suit of the Serbo-Croat 
leaders against Dr. Friedjung at Vienna (involving the authenticity of 
documentary evidence supplied by the Austrian Foreign Office, and 
comparable to the famous state trial growing out of the London Times . 
articles on Parnellism and crime) give point to the obvious suggestion 
that the Servian Government was and is entitled to be heard in its own 
defense before it is condemned. 

With so much of the Austrian note as was aimed at securing the bona 
fide and energetic coöperation of Servia in punishing the assassins of the 
Archduke Ferdinand, without impairing Servian sovereignty and inde- 
pendence, everyone must sympathize.” But the demand for Austrian 
participation even in the proceedings looking toward the detection and 
punishment of the assassins certainly raises grave and delicate questions 
of procedure. And it is submitted that it was unreasonable under the 
‘circumstances to add to this demand, which still has a legitimate and 
specific object, namely, the punishment of the assassins, the further 
general demand that Servia should attempt to suppress the political as- 
pirations of her people, even though these aspirations involved in a gen- 
eral and indefinite way the desire for the future acquisition of Austrian 
territory. It would have been little more unreasonable in principle and 
as matters have turned out, no more dangerous for the Austrian govern- 


19 See remarks of M. Sazonof, Russian Minister for Foreign Affairs, to the Austrian 
Ambassador at St. Petersburg, Count Szapary, July 24, 1914, as reported by M. 
- Paléologue, French Ambassador at St. Petersburg, French Yellow Book, No. 54, 
SUPPLEMENT, April, 1915, p. 194. 

“The intention which inspired this document,’ he said, ‘is legitimate if you pursue 
no other aim but the protection of your territory against the agitation of Servian 
anarchists. But the step to which you have had recourse is not defensible.’ He con- 
cluded, ‘take back your ultimatum, modify its form, and I will guarantee its result.” 
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ment to seize upon some just cause of grievance which it might have had 
against Italy to demand of the Italian Government the suppression of all 
Irredentist propaganda in Italy; or for the German Government as a part 
of the Morocco settlement to have demanded that the French Govern- 
ment officially suppress all agitation in the French press, in the schools, 
or public life generally for the re-acquisition of thé lost provinces. 
When, in addition to this demand, in its substance unreasonable, there 
was superadded the vague requirement for “collaboration” of Austrian 
‘officers ‘‘in the suppression of the subversive movement against Austria,” 
‘which might mean almost anythmg by way of “effective control,” one 
cannot wonder that the German Secretary of State, in talking with the 
British Ambassador, admitted that “the Servian government could not 
‘swallow certain of the Austro-Hungarian demands;” and “confessed 
‘privately that he thought the note left much to be desired, as a diplo- 
‘matic document.” 2 Or that Sir Edward: Grey, in speaking to the 
Austrian Ambassador, observed that he had “never before seen one 
State address to another independent State a document. of so formid-. 
able a character.” #1 | 


THE RECEPTION OF THE AUSTRIAN NOTH BY THE POWHRS—AUSTRIA 
REFUSES TO EXTEND THE TIME LIMIT 


When the terms of the Austrian note to Servia became known in the 
chancelleries of Europe on July 24th, they were received with surprise 
everywhere outside of Germany; with deep indignation and resentment 


2 British White Paper, No. 18, supra. According to the German Ambassador to 
Austria, however, it was “impossible to speak effectively In any other way to Servia.’” 
{British White Paper, No. 32, Sir M. de Bunsen to Sir Edward Grey, July 26, 1914, 
HUPPLEMENT, Oct. 1914, p. 279 at 280.) And compare the German official statement 
on July 24th, that “the course of procedure and demands of the Austro-Hungarian 
‘Government can only be regarded as equitable and moderate.” British White Paper, 
No. 9, SUPPLEMENT, Oct. 1914, p. 263. 

21 British White Paper, No. 5, Sir Edward Grey to Sir M. de Bunsen, July 24, 1914, 
SupPPLemMeNT, Oct. 1914, pp. 259-260. See also French Yellow Book, No. 34, Sur- . 
PLEMENT, April, 1915, p. 180. 

Compare Sir Edward Grey’s vaferenee i in speaking with the German Ambassador; 
to the “extraordinarily stiff character of the Austrian note.” (British White Paper, 
No. 11, July 24, 1914, SUPPLEMENT, Oct. 1914, p. 266.) See also British White Paper, 
Nos. 7, 16, 24, and 44. 


DIPLOMATIC CORRESPONDENCE LEADING UP TO THE WAR 413 


in Russia, and with grave apprehension in England and France. It 
was instantly recognized,—except apparently at Berlin, and Vienna,— 
that if a great European catastrophe was to be prevented, something 
must be done at once. At the same time the speed with which it was nec- 
essary to act, owing to the time limit, made it much more difficult to 
determine what was best to be done. The 24th of July, therefore, was a 
day of hurried telegraphic consultations between the capitals of Europe. 
The danger point was of course St. Petersburg.** M. Sazonof, the Rus- 


22 Professor Delbrück, in the magazine article already referred to (supra, note 2, ` 
p. 405) maintains that “the fundamental error of the British Blue Book in the pres- 
entation of the case is the assumption of the right of Russia to assume the protection 
of Servia,” and argues that if Sir Edward Grey had really desired to maintain peace 
“he would have made it clear to the Czar that he must withdraw his protecting hand 
from Servia,” which Professor Delbrück admits “would have been rather hard for the 
Czar to concede.” But this contention entirely ignores the previous relations of the 
parties. In Count Berchtold’s circular note to the Austrian Ambassadors to the 
Powers, communicating the text of the note to Servia, of July 23rd, he charges that 
the Servian Government had failed “in the duty imposed on it by the solemn dec- 
laration of the 3ist March, 1909, and acted in opposition to the will of Europe and the 
undertaking given to Austria-Hungary” (Austrian Red Book, No. 8, Count Berch- 
told to the Imperial and Royal Ambassadors, July 22, 1914; communicated by Count 
Mensdorff, Austrian Ambassador at London, to Sir Edward Grey, July 24, 1914, 
British White Paper No. 4, SoppLament, October, 1914, p. 258. Italics the author’s), 
thereby recognizing that, although the undertaking of 1909 was given in terms to 
Austria, it was given as the result of consultation and joint action on the part of the 
great Powers. (See British White Paper, No. 17, Sir George Buchanan to Sir Edward 
Grey, July 25, 1914, SUPPLEMENT, October, 1914, p. 270.) 

The memorandum introductory to the Austrian Red Book refers to Russia as 
“assuming the part” of protector to Servia in 1909; and that Russia’s attitude was 
unchanged and was well known to the Austrian and German Governments. “During 
the Balkan crisis” the Russian Minister for Foreign Affairs “had made it clear to the 
Austrian Government that war with Russia must inevitably follow an Austrian 
attack on Servia.” (British White Paper No. 139, Sir G. Buchanan to Sir Edward 
Grey, quoting the Russian Minister for Foreign Affairs, Aug. Ist, 1914, SUPPLEMENT, 
Oct. 1914, p. 361. See to the same effect British White Paper No. 78, Sir G. Bu- 
chanan to Sir Edward Grey, July 29, 1914, SUPPLEMENT, Oct., p. 313 at 314.) And at 
that time the Austrian government recognized Russia’s right to befriend Servia by 
agreeing to a compromise with respect to the Albanian frontier line. (British White 
Paper, No. 118, Sir M. de Bunsen to Sir Edward Grey, July 31, 1914, SUPPLEMENT, 
Oct., p. 346.) Both Austria and Germany in the course of the published correspond- 
ence make formal record of their understanding of Russia’s conception of her interest 
in the premises. In Count Berchtold’s elaborate dispatch to the Austrian Ambas- 
sador at St. Petersburg, of July 25th, in which he gave the Ambassador general in- 
structions with respect to his attitude during the pending crisis, he said “In resolving > 


k 
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, sian Minister for Foreign Affairs, immediately upon the receipt of the 
text of the Austrian note arranged‘ by telephone for a conference with 
the British and French Ambassadors, at the French Embassy. M. 
Sazonof. qualified Austria’s conduct as “provocative and immoral,” and 
‘said “she would never have taken such action unless Germany had first 
been. consulted.” He and the French Ambassador urged upon the 
British Ambassador, Sir George Buchanan, that the only hope of peace 
lay in Great Britain joining France and Russia in a firm attitude, argu- . 
ing that Great Britain “would sooner or later be dragged into the war, 
if it did break out;” and would only have rendered war far more likely 
if she did not “from the outset make common cause with his country 
and with France.” #8 | 

to proceed firmly against Servia we are fully aware that a conflict with Russia may 
result from the existing Servian differences.” (Austrian Red Book, No. 26, Count 
Berchtold to Count Szapary, at St. Petersburg, July 25, 1914.) In the German 
official memorandum upon the negotiations it is said “we were fully aware in this 
connection that warlike moves on the part of Austria-Hungary against Servia would 
bring Russia into the question and might bring us into the war in accordance with 
our duties ag an ally.” (German memorandum, SUPPLEMENT, Oct. 1914, p. 373.) 

; Finally, Austria recognized Russia’s interest in the matter by her repeated assur 
, ances to Russia and to other Powers that she intended to respect Servia’s territorial 
in and sovereignty. Why these assurances if it was no concern of Russia’s 
wha: pened to Servia? If the Powers in general, or Russia in particular, had any. 

rightt these assurances, they were likewise entitled to consider whether the Austrian 
jeans did not in fact render them nugatory. It is too late to deny that the “East- 
ern question” is a matter of general European concern. Indeed, it would seem that 
Professor Delbritck’s contention that Russia was not entitled to a voice with respect 
to Austria’s proposed chastisement of Servia really amounts to an admission of the 
truth of the Russian contention that Austria aimed at overthrowing the “status quo 
in the Balkans and establishing her own hegemony there.” (British White Paper, 
No. 17, July 25, 1914, Sir G. Buchanan to Sir Edward Grey; Surriammnt, Oct. 1914, 
p. 270 at 271.) 

22 Britiah White Paper, No. 6, SUPPLEMENT, Oct. 1914, pp. 261, 282. 

The Russian and French Governments repeatedly urged this view upon Great 
Britain during the course of the negotiations. Thus, on July 25th, Sir George Bu- 
chanan reports M. Sazonof as saying that “he did not believe that Germany: really 
wanted war, but her attitude was decided by ours. If we took our stand firmly with 
France and Russia, there would be no war. If we failed them now, rivers of blood 
would flow and we would in the end be dragged into the war.” (British White Paper, 
No. 17, SuppLam=nt, Oct. 1914, p. 271. See also British White Paper, No. 47, Sir 
Edward Grey to Sir George Buchanan, July 27, 1914; Supptemmnt, Oct. 1914, p. 292.) 

The same argument was made by the President of the French Republic to the 
British Ambassador to France, July 30th. (British White a No. 99, SUPPLE- 
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Sir George Buchanan, on the other hand, took the position that “ di- 
rect British interests in Servia were nil, and a war on behalf of that 
country would never be sanctioned by British public opinion.” But 


MENT, Oct. 1914, pp. 331, 332. See also French Yellow Book, No. 47, M. Jules 
Cambon, French Ambassador at Berlin, to M. Bienvenu-Martin, Acting Minister 
for Foreign Affairs, July 25, 1914, SuppLemmnt, April, 1915, p. 189; British White 
Paper, No. 119, Sir Edward Grey to Sir F. Bertie, July 31, 1914, SUPPLEMENT, 
Oct. 1914, p. 347.) Perhaps the best statement of Great Britain’s answer to this line 
of argument, found in the correspondence, is that made by Sir George Buchanan in 
conversation with the Russian Munster for Foreign Affairs, July 27, 1914, when he 
urged that: 

“His excellency was mistaken if he believed that the cause of peace could be pro- 
moted by our telling the German Government that they would have to deal with us 
as well as with Russia and France, if she supported Austria by force of arms. Their 
attitude would merely be stiffened by such a menace, and we could only induce her to 
use her influence at Vienna to avert war by approaching her in the capacity of a 
friend who was anxious to preserve peace.” (British White Paper, No. 44, SUPPLE- 
MENT, Oct. 1914, pp. 289-290.) See also Sir G. Buchanan’s language to M. Sazonof 
as reported in British White Paper, No. 17, July 25th, SuppLement, Oct. 1914, p. 271. 

What would have been the immediate practical effect of the adoption of M. Sazo- 
nof’s policy it is of course impossible to say. The subsequent course of the negotia- 
tions suggests that it might conceivably have been effective for the moment in pre- 
venting war. But it is submitted that the peace maintained by such a course could 
in the nature of things have been only temporary, and that Sir George Buchanan’s 
answer was absolutely sound even although it has turned out as M. Sazonof predicted, 
that rivers of blood are flowing and England has been dragged into the war. Mr. Ber- 
nard Shaw, in his scintillating and amusing “Common sense about the War,” has seized 
upon M. Sazonof’s argument, and grafted upon it a charge that Sir Edward Grey by 
failing to pursue the course suggested entrapped Germany into an untenable posi- 
tion and then “unmasked the Junker-militarist battery” upon the German Ambas- 
sador “caught in a death-trap.” (N. Y. Times Current History of the European War, 
Vol. 1, No. 1, p. 20.) The German Chancellor, Herr von Bethmann-Hollweg, evi- 
dently does iot agree with this view, as appears from the following passage from an 
authorized interview with him, by Mr. James Creelman: 

“Tt has been suggested, Mr. Chancellor, that the English Government was not 
frank in dealing with Germany; that if it had announced plainly its intention to take 
part in the war on the side of the allies the course of Germany might have been wholly 
different.” 

“No, the English Government was frank enough about that, and I never had any 
doubt as to what they intended to do in the event of actual war. Their crime against 
the world was that they actually had in their power to say whether there should be 
a world war or not, and with that opportunity in their hands they deliberately sup- 
ported France and Russia and made an absolute certainty of the greatest disaster 
in the history of the world.” (Press dispatches.) Compare Lord Cromer’s remarks 
in the London Spectator, May 1, 1915, p. 611. 
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he thought that the British Government might perhaps be willing to 
make strong representations to both German and Austrian Govern- 
ments, urging upon them that an attack upon Servia by Austria would 
endanger the whole peace of Europe.** 

Sir George also suggested that “the ‘important pomt was to induce 
Austria to extend the time limit.” And upon the same day the Russian 
Minister for Foreign Affairs telegraphed in this sense to Vienna, point- 
ing out that Austria-Hungary had declared herself willing to inform the 
Powers as to the grounds upon which she had acted, and that this 
implied the allowance of time for the Powers to consider these grounds, 
and that “in order to prevent the consequences incalculable and equally 
fatal.to all the Powers, which may result from the course of action 
followed by the Austro-Hungarian Government, it seems to us to be- 
above all essential that the period allowed for the Servian reply should, 
_be extended.” 7° 

The Russian Government asked the Governments of Great Britain, 
Germany, Italy and France to support this request. Great Britain ” 
and France * promptly instructed their ambassadors at Vienna in this 
sense. Italy did the same as soon as the Italian Minister for Foreign 
Affairs, who happened not to be in Rome, could be reached by tele- 


4 British White Paper, No. 6, Sir George Buchanan, British Ambassador at St.. 
Petersburg, to Sir Edward Grey, July 24, SUPPLEMENT, Oct. 1914, pp. 260, 262. 
Sir George Buchanan’s whole dispatch is most interesting, and ‘his conduct on this 
occasion—which met the full approval and commendation of Sir Edward Grey (see 
his dispatch of acknowledgment, British White Paper, No. 24, Sir Edward Grey to 
Sir George Buchanan, July 28, 1914, SUPPLEMENT, Oct. 1914, p. 275)—is typical of 
the efficient work done by the members of the British diplomatic corps in every 
-capital of Europe in the days from July 23rd to August 4th. The German army has 
‘ shown itself no more prepared and efficient in the field of arms than the British 
Foreign Service in the field of diplomacy. 

25 Russian Orange Book, No. 4, July 24, 1914, Russian Minister for Foreign Af- 
fairs to Russian Chargé d’ Affaires at Vienna, SUPPLEMENT, Jan. 1915, p. 10. 

76 Russian Orange Book, No. 5, Russian Minister for Foreign Affairs to Russian 
representatives at London, Berlin, Rome and’ Paris, July 24, 1914, SUPPLEMENT, 
Jan. 1916, p. 11. 

7 British White Paper, No. 26, Sir Edward Grey to Sir M. de Bunsen, July 25, 
1814, SUPPLEMENT, Oct. 1914, pp. 276-277; Russian Orange Book, No. 16, SUPPLE- 
MENT, Jan. 1915, p. 16. 

.  ™% Russian Orange Book, No. 15, SuppLampnt, Jan. 1915, p. 15; French Yellow 
Book, No. 39, SUPPLEMENT, April, 1915, p. 184. 
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graph.” At the same time Great-Britain ® joined Russia 3! in urging 
the German Government also to use its influence at Vienna to obtain 
an extension of the time limit.*? All was to no avail; while the other 
governments hesitated and conferred, Germany had already acted. 

On July 28rd, the very day the Austrian note was delivered at six 
o’clock p. m., the Chancellor of the German Empire telegraphed the 
German Ambassadors in London, Paris and St. Petersburg, the text 
of a communication which they were each instructed to make to the 
government to which they were accredited.** This communication, 
after summarizing the recent relations between Austria and Servia as 
set forth in the Austrian note, and fully endorsing the Austrian posi- 
tion, continued: “Under these circumstances the course of procedure 
and demands of the Austro-Hungarian Government can only be re- 
garded as equitable and moderate.” The German note then referred 
to the possibility that Servia might continue recalcitrant and force 
Austria to proceed to extreme measures, and concluded as follows: 


The Imperial Government want to emphasize their opinion that in 
the present case there is only question of a matter to be settled exclu- 
sively between Austria-Hungary and Servia, and that the great Powers 
ought seriously to endeavor to reserve it to those two immediately 


* French Yellow Book, Nos. 44 and 50, Supptement, April, 1915, pp. 187, 191; 
British White Paper, No. 40, SuppLement, Oct. 1934, p. 287. The Italian Foreign 
Minister was not the only European diplomat absent from his post at the time of the 
delivery of the Austrian note. The President of the French Republic and the Presi- 
dent of the Council were at sea returning from a visit to Russia. (British White 
Paper, No. 6, SurrLemenTt, Oct. 1914, p. 262, etc.) The Russian Ambassador to 
Austria-Hungary was on leave. (See supra, p. 408, note 10.) So was the Italian Am- 
bassador at Berlin. (French Yellow Book, No. 35, Supptument, April, 1915, p. 181). 
So apparently was the English Ambassador at Berlin, Sir Edward Goschen. (French 
Yellow Book, No. 73, Suppreamwr, April, 1915, p. 209.) On the other hand, the 
German Emperor was also absent, cruising in Norwegian waters. He returned 
suddenly to Berlin, July 26th. (British White Paper, No. 33, SUPPLEMENT, Oct. 1914, 
pp. 280, 281.) 

* British White Paper, No. 11, Sir Edward Grey to Sir H. Rumbold, July 24, 1914, 
SUPPLEMENT, Oct. 1914, p. 266; British White Paper, No. 18, Sir H. Rumbold to 
Sir Edward Grey, July 25, 1914, Supplement, Oct. 1914, p. 271. 

31 Russian Orange Book, No. 14, July 25, 1914, Suppitesent, Jan. 1915, p. 16. 

22 French Yellow Book, No. 41, SUPPLEMENT, April, 1915, p. 185. 

33 German White Paper, Annex 1 B, Supritewent, Oct. 1914, pp. 388, 397. The 
hour at which this telegram was sent is not given. 
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concerned. The Imperial Government. desire urgently the localization 
of the conflict, because every interference of another Power would, 
owing to the different treaty obligations, be followed by incalculable 
consequences. *4 i 


This prompt and decisive a on the part of Germany, of the 
Austrian note, initiated on the same day the note was delivered, and 
carried out in London, Paris and St. Petersburg on the 24th, left no 
doubt of the correctness of M. Sazonof’'s conclusion that Austria had 
acted only after consultation with Germany, and this has been placed 
beyond the realm of dispute by the frank avowal in the German official 
memorandum upon the negotiations, which, while it denies participa- 


tion.in the textual preparation of the Austrian note, states in the clear- 


est terms that Germany was fully consulted in advance, approved of 
what was to be done, and gave her ally carte blanche as to how it was to 


be done. The German memorandum, after reviewing the relations be- 


tween Austria and Servia, proceeds as follows: 


In view of these circumstances Austria had to admit that it would not 
be consistent either with the dignity or self-preservation of the monarchy 
to look on longer at the operations on the other side of the border without 
taking action. The Austro-Hungarian Government advised us of this 
view of the situation and asked our opinion in the matter. We were able 
to assure our ally most heartily of our agreement with her view of the 
situation and to assure her that any action that she might consider it 
necessary to take in order to put an end to the movement in Servis di- > 
rected against the existence of the Austro-Hungarian Monarchy would 
receive our approval. We were fully aware in this connection that war- 
like moves on the part of Austria-Hungary against Servia would bring 
Russia into the question and might draw us mto a war in accordance 
with our duties as an ally. * * * We therefore gave Austria an’ 
entirely free hand in her action against Servia. We have taken no part 
in the preparations. 

Austria chose the way, * * * 35 


” British White Paper; No. 9, which gives the text of this note as communicated 


. to Great Britain, Suprimamnt, Oct.' 1914, pp. 263-265. Compare French Yellow 
| _ Book, No. 28, Sesser April, 1918, p. 174. 


3 Official Garman memorandum, German White Paper, EEEE Oct. 1914, 
pp. 373, 374. After this unequivocal statement, it becomes entirely immaterial 
whether or not the German Foreign Office had knowledge of the actual text of the 
Austrian note prior to its delivery, except as affecting Germany’s good faith, in view 


"of the formal and repeated statements of the German Foreign Office that there was 
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It was indeed a “blank check” 3 which Germany gave her ally, and 
she must be held to all the customary accountability. 

Under these circumstances it was hardly to be anticipated that Ger- 
many would use her influence at Vienna to procure an extension of the 
time limit. And although the German Foreign Office agreed to “pass 
on” to the Austrian Foreign Office ® the English suggestion with respect 
to an extension of the time allowed Servia for reply, the German Foreign 
Secretary expressed the opinion that, owing to the absence of the Aus- 
trian Foreign Minister at Ischl, ‘‘there would be delay and difficulty in 
getting the time limit extended.” And, in a subsequent conversation 
on the same point with the Russian Chargé d’Affaires, he clearly indi- 


no such knowledge. In a note verbale handed to the Russian Minister for Foreign 
Affairs at St. Petersburg, by the German Ambassador, July 25th, it was stated: 

“The German government had no knowledge of the text of the Austrian note before 
it was presented, and exercised no influence upon its contents, A threatening attitude 
is wrongly attributed to Germany.” (Russian Orange Paper, No. 18, SUPPLEMENT, 
Jan. 1915, p. 17.) For similar declarations at Berlin see French Yellow Book, Nos. 15, 
30, 41; British White Paper, No. 2. At London, Russian Orange Paper, No. 20. 
At Paris, French Yellow Book, Nos. 36 and 57; Russian Orange Paper, No. 19. 

Considerable surprise and some incredulity is expressed in various quarters, in 
the course of the diplomatic correspondence in regard to the German statement on 
this point (for instance, see the French Yellow Book, Nos. 15, 30, 41, 57), and one or 
two hearsay statements are recorded as justifying this incredulity. (French Yellow 
Book, No. 21; British White Paper, No. 95; Sir M. de Bunsen to Sir Edward Grey, 
September 1, 1914, SuppLewmnt, Jan. 1915, p. 1.) But these statements are not of 
a character in themselves to entitle them to serious consideration as against the off- 
cial German statements to the contrary. As a matter of reasoning on the facts, 
the German admission of prior consultation with Austria and approval of Austria’s 
course and full assumption of responsibility for the Austrian note appears to furnish 
an adequate explanation of what happened. And it would seem more in accordance 
with the theory which Germany had determined to apply, t. e., that “the question 
at issue was one for settlement between Servia and Austria alone” for the German 
Foreign Office to abstain from collaboration in the textual preparation of the Aus- 
trian note, or knowledge of its contents in advance of delivery. (See British White 
Paper, No. 2, Sir Edward Goschen to Sir Edward Grey, July 22; SUPPLEMENT, 
Oct: 1914, p. 252.) The substance of the note having been agreed upon, it was pos- 
sibly deemed better for Germany to be in a position to plead ignorance of the precise 
wording, and this course was more in accordance with the dignity of Austria as a 
great Power. 

3 French Yellow ‘Book, ‘No. 41, M. Jules Cambon, French Ambassador at Berlin, 
to M. Bienvenu-Martin, July 25, SorrLemenT, April, 1915, p. 185. 

7 British White Paper, No. 18, July 25, 1914, Sir H. Rumbold to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 271., 
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cated his doubt as to the wisdom of ce s yielding, and declined to 
do anything more than transmit the Russian request.” 

On the same day the Russian Chargé d’Affaires at Vienna, in rere 
ance with his instructions, took up with the Austrian Foreign Office in ` 
person and with Count Berchtold at Ischl by telegraph, the question of 
securing an extension of the time limit. Baron Macchio at the Austrian 
Foreign Office, while promising to communicate with Count Berchtold, 
added that “he had no hesitation in predicting a categorical refusal,” * 
a prediction which was verified later on in the day.” A dispatch of the 
Austrian Secretary for Foreign Affairs to the Austrian Ambassador at 
St. Petersburg of that day explains authoritatively the reasons for this 
refusal. Count Berchtold, with evident approval, reports that the first 
Department Chief (Baron Macchio). 


replied to ite [Russian] Chargé d’Affaires that he would advise me at 
once of his request, but he could already venture to say that there is no 
probability of a prolongation of the pipulated time-limit being conceded . 
by us. ; i i 
As to the explanations given by the Russian Government in substam 
tiation of its request, they appear to be based upon an erroneous concep- 
tion of the premises. Our note to the Powers was by no means meant as 
an invitation to them to inform us of their views on this matter, but 
simply to convey information as a matter of international courtesy. 
Besides, we hold that our action concerns solely ourselves and Servia, ° 
and that this action, despite the patience and leniency which we have 
displayed for many years, had been forced upon us by the developments 
of a situation which compelled us to defend our most vital intérests.* 


‘With this categorical refusal of the Austrian Foreign Office to extend 
the 48 hour time limit of the note to Servia, on the ground that Austro- 


28 Russian Orange Book, No. 14, Suppiement, Jan. 1915, p. 15. 
3 Russian Orange Book, No. 11, July 25, 1914, Russian Chargé d’Affaires at 
Vienna to Russian Minister for Foreign Affairs, Suppnmsmnt, Jan. 1915, p. 14. ` 

See French Yellow Book, No. 45, Supptamunt, April, 1915, p. 188. 

“Russian Orange Book, No. 12, SUPPLEMENT, Jan. 1915, p 14; Austrian Red 
Book, No. 20, July 25, 1914. 

“ Austrian Red Book No. 21, Count Berchtold to Count Bapu July 25, 1914. 
The memorandum introductory to the Austrian Red Book says on this point: “ Rus- 
sia’s proposal to extend the time-limit for the Servian answer would have furnished 
the Belgrade Government with the opportunity for underhanded procrastination, 
and would have opened the door to the intervention of other Powers on Servia’s _ 
behalf. An extension of the time-limit had, therefore, to be declined,” 
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Servian relations concerned: only the countries immediately involved, 
the first of the efforts made by the Powers of the Triple Entente * to 
avert a general European war had failed. 


THE SERVIAN REPLY 


At the expiration of the time limit at six o’clock p. m. on July 25th, 
Servia replied to the Austrian note. Owing to advice which had ap- 
parently been given to the Servian Government by the Powers of the 
Triple Entente, particularly Russia,** the Servian reply was unques- 


+2 The instructions of the Italian Minister for Foreign Affairs to support the Rus- 
sian request for more time arrived too Jate to be acted on, and the same was true of 
the French instructions which arrived just as the time limit expired. (French Yellow 
Book, No. 48, Supptesmnt, April, 1915, p. 190). 

** The Prince Regent of Servia appealed to the Czar for assistance, and promised 
to abide by his advice, July 24th. (Russian Orange Book, No. 6, SUPPLEMENT, 
Jan. 1915, pp. 11, 12.) No note embodying the Russian advice appears in the Rus- 
sian Orange Book, prior to the general pacific advice contained in telegram of the 
Czar to the Prince Regent, July 27th, two days after the Servian reply. (Russian 
Orange Book, No. 40, Supprmarent, Jan. 1915, p. 27.) But there seems every rea- 
son to believe that the advice must have been given. The Russian Ambassador 
at Vienna said to the British Ambassador “that Russia had counselled Servia to 
yield * * * as far as she possibly could without sacrificing her independence.” 
(See British White Paper, No. 118, July 31, Sir M. de Bunsen to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 346.) And the British representative at Belgrade tele- 
graphed Sir Edward Grey, July 25, “I think it is highly probable that the Russian 
Government have already urged the utmost moderation on the Servian Government.” 
(British White Paper, No. 22, SuppLument, Oct. 1914, p. 274.) See also British 
White Paper, No. 46, Sir Edward Grey to Sir Edward Goschen, July 27, 1914, “I 
assumed that Servian reply could not have gone as far as it did unless Russia had 
exercised conciliatory influence at Belgrade,” 

As for the advice given by the French Government, see French Yellow Book, 
Nos. 26 and 36, SuPPLEMENT, April, 1915, pp. 172, 181; and British White Paper, 
No. 15, SuppuEarent, Oct. 1914, p. 269. 

_ ir A. Nicholson, of the English Foreign Office, in conversation with the Servian 

Minister, July 3rd, expressed the hope “that Servia would endeavor to meet the 
Austrian demands in a conciliatory and moderate spirit.” (British White Paper, 
No. 30, Sir Edward Grey to Mr. Crackanthorpe, July 25, 1914, Soppumarent, Oct. 
1914, pp. 278, 279.) 

For Sir Edward Grey’s official advice in the same sense, see British White Paper, 
No. 12, July 24, 1914, Sir Edward Grey to Mr. Crackanthorpe, Suppuearant, Oct. 
1914, p. 267. This advice, however, appears not to have actually been tendered 
directly by the British representative at Belgrade (British White Paper, No. 22, 
SUPPLEMENT, Oct. 1914, p. 274. See also British White Paper, No. 17, SUPPLEMENT, 
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tionably conciliatory in tone. But a sharp difference of opinion at once 
developed between the Powers of the Triple Entente and Germany and 
Austria, as to whether or not it was substantially responsive to the Aus- 
trian demands, or at least: sufficiently so to afford a proper basis for 
discussion. M. Sazonof telegraphed the Russian Ambassadors to the 
, Powers that the reply “exceeds all our expectations in its modera- — 
tion and in its desire to afford the fullest satisfaction to Austria.” 44 M. ` 
Bienvenu-Martin, Acting Minister for Foreign Affairs of France, referred 
to the reply as “Servia’s submission.” *° Sir Edward Grey likewise 
thought that the “Servian reply went further than could have been ex- 
pected, to meet the Austrian demands,“ and “involved the greatest hu- 
miliation to Servia that I [be] had ever seen a country undergo.” “ The 
German Chancellor was of the opinion that although the note showed 
“a certain desire to meet the demands of Austria” nevertheless “ with- 
out some sure guarantees that Servia would carry out in their entirety 
the demands made upon her, the Austro-Hungarian Government could 
not rest satisfied in view of their past experience;” “ while the German 
Ambassador at Vienna thought “that Servian concessions were all'a 
sham.” “ Count Berchtold, the Austrian Foreign Minister, said that 
“the Servian reply itself furnished proof of the insincerity of Servia’s 
promises for the future.” ® And that Servia “had endeavored to ex- 


Oct. 1914, p. 270). But it undoubtedly reached Servia in Paes and effect 
through French and Russian channels. 

“ Russian Orange Book, No. 33, July 27, 1914, SUPPLEMENT, Jan. 1915, p. 24. 

45 French Yellow Book, No. 61, July 27, 1914, Circular instructions of M. Bienvenu- 
Martin, SUPPLEMENT, April, 1915, p. 201. See also French Yellow Book, No. 56, 
July 26, 1914, Circular instruction of M. Bienvenu-Martin in which he speaks of the 
Servian Government having “given way on all points with the exception of two small 
reservations.” . 

46 British White Paper, No. 46, July 27, Sir Edward Grey to Sir E. Goschen, 
SUPPLEMENT, Oct. 1914, p. 291. 

47 British White Paper, No. 48, July 27, Sir Edward Grey to Sir M. de Bunsen, 
SUPPLEMENT, Oct. 1914, p. 202 at 294. . 

48 British White Paper, No. 75, July 29, Sir E. Goschen to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 311. 

49 British White Paper, No. 32, July 26, 1914, Sir M. de Bunsen to Sir Edward. 
Grey, ŞurPLEmMENT, Oct. 1914, pp. 279, 280. 

© British White Paper, No. 93, July 28, Russian Ambassador to Vienna, to M. 
Sazonof, SUPPLEMENT, Oct. 1914, p. 825. 
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tricate herself from an embarrassing situation by means of quibbles. 
With such tactics we were only too familiar.” 54 An official Austrian 
communiqué announced that “a spirit of insincerity pervades the whole 
of this reply” 5? and the Austrian Foreign Office, under date of July 27th, 
: made detailed observations ypon the terms of the Servian reply," with 
a view to substantiating these charges,—observations which drew from 
the Italian Minister for Foreign Affairs in conversation with the British 
Ambassador the remark that he considered many points made therein 
“quite childish.” 54 Inasmuch as the Servian reply was speedily over- 
taken and over-shadowed by other and more important questions which 
arose in the course of the negotiations, it is not necessary to examine the 
reply and the Austrian comments in detail. It will be sufficient to call 
attention to the four points which alone appear to have given rise to any’ 
difficulty in the discussions which took place between the Russian 
Minister for Foreign Affairs and the Austrian Ambassador at St. Peters- 
burg. 

Austria’s first demand was for the suppression of all anti-Austrian 
publications. In reply to this the Servian Government pledged itself 
to amend the press law at the next session of the Skuptchina, so as to 
make anti-Austrian publications severely punishable, and to amend the 
Servian Constitution “at the approaching revision of the Constitu- 


5} Austrian Red Book, No. 41, July 28, 1914, Count Berchtold to Austrian Am- 
bassador at London. 

5? French Yellow Book, No. 76, July 28, 1914, Supruemmnn, April, 1915, p. 212. 
The personal views of the Austrian and German Ambassadors at Paris as reported 
by the French Foreign Office (Russian Orange Book, No. 27, July 26th, Russian | 
Chargé d’Affaires at Paris to Russian Minister for Foreign Affairs, and French Yellow 
Book, No. 57, July 26, 1914, note for the Minister) do not appear to be entitled to 
any particular weight, inasmuch as the Ambassadors had at that time apparently 
not seen the text of the Servian reply. 

& Austrian Red Book, No. 34, July 27th, Count Berchtold to the Austro-Hungarian 
Ambassadors in Berlin, London, Rome, Paris and St. Petersburg. See also German 
White Book, SUPPLEMENT, Oct. 1914, pp. 386-393. 

54 British White Paper, No. 64, July 28, 1914, Sir R. Rodd to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 304. 

55 Russian Orange Book, No. 25, July 26, 1914, Russian Minister for Foreign 
Affairs, to Russian Ambassador at Vienna, SuppLament, Jan. 1915, p. 20; Austrian 
Red Book, No. 31, July 27, 1914, Count Szapary, Austrian Ambassador at 8t. Peters- 
burgh, to Count Berchtold. 
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tion” ® go as to provide for the confiscation of offending publications. 
The Austrian Government, in commenting on this reply, took the posi- ` 
tion that Austria had sought to be sure that Servian press attacks would 
cease in the future, whereas Servia only offered “to make certain laws 
that may lead to the above result.” © It is submitted, however, that 
- although Austria was in a sense correct in her contention that she was 
not interested in the internal processes whereby Servia complied with 
her demands, but only ir actual compliance, nevertheless it was un- 
reasonable for her in a matter of this character to call upon Servia to 
` abandon the ordinary processes of civilized government in order to make 
instant compliance with Austria’s very extreme demands. If Austria 
_ feared that the ordinary processes of constitutional government would 
take too much time, doubtless an agreement could have been had that 
these processes should be accelerated in the particular case. It is sub- 
‘mitted that the Servian reply on this point was reasonable and substan- 
tially responsive to the Austrian demand. 

Austria’s fourth demand was for the removal from both the nibs 
and civil service of Servia of “all officers and functionaries guilty of 
propaganda against the Austro-Hungarian Monarchy, whose names 
and deeds the Austro-Hungarian Government reserves to itself the right 
to communicate to the Royal Government.” *. The Servian reply stip- 
ulates that such officers only shall be removed who are proved “‘by legal 
investigation” to have “implicated themselves in acts directed against 
. the territorial integrity of the Austro-Hungarian Monarchy.” ** Austria 
observes that this calls for conviction after a legal trial for “an anti- 
Austrian propaganda which in Servia is not usually punishable by law,” 
and therefore is unsatisfactory. It would seem unreasonable for Austria 
to require the dismissal of all Servian officials who might subsequently 
~be named by Austria without furnishing Servia any proof of the offense 
which they were alleged to have committed, or permitting any investiga- 
tion on her part. On the other hand, if Servia by her reply intended to 


48 British White Paper, No. 38, Reply of Servian Government to Austro-Hungarian 
note, SUPPLEMENT, Oct. 1914, pp. 283-287; Austrian Red Book, No. 34. 

87 German White Paper, SUPPLEMENT, Oct. 1914, 389. 

8 British White Paper, No. 4, SuPpPLEMmNT, Oct. 1914, p. 256. 

89 SUPPLEMENT, Oct. 1914, p. 1914, p. 890. 
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limit compliance to a dismissal of officers convicted of crimes in the 
ordinary courts, it is easy to see that this might not meet the difficulty 
at which Austria aimed. But the difference, it is submitted, was quite 
susceptible of explanation and adjustment, granting a reasonable desire 
for adjustment on both sides. . 

Servia’s reply to Austria’s demand No. 5, was as follows: 

5. The Royal Servian Government must confess that it is not quite 
clear as to the sense and scope of the desire of the Austro-Hungarian 
Government to the effect that the Royal Servian Government bind it- 
self to allow the co-operation within its territory of representatives of 
the Austro-Hungarian Government, but it nevertheless declares itself 
willing to permit such co-operation as might be in conformity with 
international law and criminal procedure, as well as with friendly neigh- 
borly relations.” 


With reference to this point the Austrian Government observes: 


International law has as little to do with this question as criminal 
procedure. The question is purely one of national policing, to be solved 
by special agreement. Servia’s statement is, therefore, incomprehen- 
sible and, on account of its vague form, would give rise to insurmount- 
able difficulties if an endeavor were made to arrange the agreement. ê! 
However, under date of July 25th, Count Berchtold instructed the 
Austrian Ambassador in St. Petersburg to make confidential explana- 
tions to the Russian Government in regard to the meaning of Austrian 
demand No. 5, to the effect that it did not contemplate any ‘“impair- 
ment of the sovereignty of Servia.” Count Berchtold adds, ‘The 
‘collaboration’ mentioned in clause 5 refers to the creation in Belgrade 
of a secret bureau de sureté which would work like the similar Russian 
institution in Paris and would codperate with the Servian police and 
administration.” © Servia had not refused the Austrian demand on 
this point. Each government was claiming not to understand the pre- . 
cise meaning of the other, and Austria stood ready to explain her de- 
mand to Russia. This would’ seem, therefore, to be a case for mutual 
explanations before a punitive expedition was resorted to. ) 


6 SUPPLEMENT, Oct. 1914, pp. 390, 391. It will be remembered that the codpera~ 
tion demanded was ‘‘in the suppression of the subversive movement directed against 
the territorial integrity of the monarchy.” 

81 Ibid., p. 391. 

6 Austrian Red Book, No. 27, Count Berchtold to Count Szapary in St. Peters- 
burg, July 25, 1914. 
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The difficulty with respect to Austria’s sixth ee was of a similar 
character. The Servian reply reads: 


.6. The Royal Government naturally holds itself, bound to institute 
an investigation against all such persons as were concerned in the plot 
of June 15th—28th, or are supposed to have been concerned in it, and 
are on Servian soil. As to the co-operation of special delegates of the .. 
Austro-Hungarian Government in this investigation, the Servian Gov- 
„ernment cannot accept such co-operation, since this would be a viola- 
tion of the laws and criminal procedure. However, in individual cases, 
information as to the progress of the Pyese enon might be given the 
‘Austro-Hungarian delegates.® 
As to this the Austrian Government comments that the Austrian de- 
' mand was for participation on the part of Austrian representatives in 
‘the preliminary investigation, not the trial “(recherche in contradis- 
‘tinction to enquéte judicaire);” and that “if the Servian Government 
_misunderstands us it does so purposely, since the difference between 
-enquête judicaire and the simple recherches must certainly be plain to it.” 
Here again it would seem that irrespective of whether the Servian mis- | 
' understanding was real or assumed, Austria, if she really desired a peace- 
ful solution, could have afforded to clear the point up by supplementary 
explanations before drawing the sword.. Of course the real truth of the 
matter was, ds appears over and over in the correspondence, that the 
Austrian Government and people, rightly or wrongly, thoroughly dis- 
trusted the Servian Government and people—to put it mildly; and 
therefore deemed themselves justified in refusing to deal with them 
upon the basis upon which one self-respecting nation deals with another, 
no matter how small or weak. As Count Mensdorff, the Austrian 
Ambassador to London, admitted, “on paper the Servian reply might 
seem to be satisfactory;’’ but he contended “the Servians had refused 
the one thing—the coöperation of Austrian officials and’ police—which 
-would be a real guarantee that in practice the Servians would not carry 
on their subversive compaign against Austria.*4 

The Servian reply concludes as follows: - . 

If the Imperial and Royal Government are not satisfied with this 
reply, the Servian Government, considering that it is not to the common 


6} SUPPLEMENT, Oct. 1914, p. 391. . 
“ British White Paper, No. 48, July 27, Sir Edward Grey to Sir M. de Bunsen, 
ata Oct. 1914, p. 292 at 204. 
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interest to precipitate the solution of this question, are ready, as always, 
to accept a pacific understanding, either by referring this question to 
the decision of the International Tribunal of The Hague, or to the great 
Powers which took part in the drawing up of the declaration made by 
the Servian Government on the 18th (81st) March, 1909.8 


It is easy to understand the reasons which rendered Austria unwilling 
to submit her demands, which were so largely political in character, to 
The Hague Tribunal. This was not pressed in any quarter. But Servia’s. 
other suggestion, that her alleged breach of an engagement which had 
been framed by the great Powers, be submitted to these same Powers 
for consideration, was destined to loom large in the remainder of the 
negotiations. 


SIR EDWARD GREY'S ATTEMPTS AT MEDIATION. AUSTRIA DECLARES WAR 
ON SERVIA 


The Servian reply was handed to the Austrian Minister at Belgrade 
at six o’clock July 25th, at thé expiration of the time limit. The reply _ 
was pronounced unsatisfactory by the Austrian Minister, who left Bel- 
grade at six-thirty.” The Servian Government, which had ordered 
mobilization at three o’clock the afternoon of the 25th,® at once trans- 
ferred itself from Belgrade to Nish, where the Skuptchina was summoned 
to meet on Monday the 27th.” Austria also proceeded to make military 
preparations,” and the German Secretary of State spoke of her inten- 
tion “to give the Servians a lesson,” ” although it was, in his opinion, 


t British White Paper, No. 39, SUPPLEMENT, Oct. 1914, p. 283 at 287. 
` & Compare the advice given to the Servian Minister at Paris by M. Bienvenu- 

Martin, Acting Minister for Foreign Affairs of France, July 24, 1914, “above all, to 
attempt to escape from the direct grip of Austria by declaring herself ready to submit 
to the arbitration of Europe.” (French Yellow Book, No. 26, SUPPLEMENT, April, 
1915, p. 172. See supra, p. 420, note 41.) 

81 British White Paper, No. 23, July 25th, Mr. Crackanthorpe to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p, 274. 

68 French Yellow Book, No. 50, Suppitemmnt, April, 1915, p. 191; Austrian Red 
Book, Nos. 29, 30, 39, 40. j . 

6° British White Paper, No. 23, SUPPLEMENT, Oct. 1914, p. 274; French Yellow 
Book, No. 50, SUPPLEMENT, April, 1915, p. 191. 

7 French Yellow Book, No. 51, SUPPLEMENT, April, 1915, p. 193. 

71 British White Paper, No. 18, July 25, 1914, Sir H. Rumbold to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 271. 
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“no question of a war, but of an ‘execution’ in a local’matter.”? But 
Austria had explained on the 24th to Sir Edward Grey that the Austrian 
note was not to be considered as a formal ultimatum, but a “demarche 
with a time limit” to be followed, if not complied with, by “military 
preparations, not operations.” 7? And Sir Edward Grey, who already 
on July 24th, in. view of the seriousness of the situation, had suggested 
that the four great Powers not directly interested—Germany, Italy, 
` France and Great Britain—‘‘should work- together simultaneously at 
Vienna and St. Petersburg in favor of moderation in the event of rela- 
tions between Austria and Russia becoming threatening,” ™ took ad- 
vantage of the further respite thus promised before “any irretrievable 
steps were taken” 7° to continue his efforts to find a peaceful solution 
of the situation. In the course of these efforts one suggestion ‘after 
another was put forward, abandoned, and then perhaps recurred to; 
and sometimes two or more plans were being tried out simultaneously. 
. At the same time, events were moving so rapidly that instructions given 
in the morning by telegraph became out of date before they could pos- 
sibly be carried out, and had to be superseded by others, later i in the 
day. 

For the sake of orderly statement, it seems desirable to consider these 
various plans separately, so far as possible, bearing in mind, however, 
that, as the dates in the foot-notes will show, they were not.considered 
separately by the negotiators, but were intertwined with one another 
in almost kaleidoscopic confusion. It should also be remembered that ° 
although these plans are ordinarily and properly referred to as Sir Ed- 

- 12 French Yellow Book, No. 43, July 25th, M. Jules Cambon, French Ambassador 
` at Berlin to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, SUPPLEMENT, 
April, 1915, p. 186. 

- % British White Paper, No. 14, July 25th, Sir. Edward Grey to Sir F. Bertie and - 
Sir George Buchanan, SuprLement, Oct. 1914, pp. 268, 269. In.Count Berchtold’s 
original instructions to the Austrian Ambassador in London the Ambassador was 
directed to communicate this information as “strictly confidential,” (Austrian Red 
Book, No. 17.) ` 

74 British White Paper, No. 11, July 24th, Sir Edward Grey to Sir H. Rumbold, 
‘Counselor of the British Embassy at Berlin, SurpLement, Oct. 1914, p. 266. See 
also British White Paper, No. 10, Sir Edward Grey to Sir F. Bertie, British Ambassa- 
dor at Paris, SUPPLEMENT, Oct. 1914, p. 265. 


"16 British White Paper, No. 26, July 25, 1914, Sir Edward Grey. to Sir M. de Bun- 
. sen, SUPPLEMENT, Oct. 1914, pp. 276, 277. 
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ward Grey’s plans, and although he was ‘their chief initiator, and on 
account of the peculiar position which Engand held to the situation, 
of necessity their chief proponent, his efforts were ably seconded by the 
French and Russian Foreign Offices, and by the Ambassadors of the 
three Entente Powers, particularly by M. Jules Cambon, French Am- 
bassador at Berlin, whose contributions to the negotiations will be more 
particularly referred to later on. 


The Suggestion that Austria Should Regard the Servian Reply as a Basis 
for Discussion 


When first advised by the British Chargé in Belgrade of what the 
substance of the Servian reply was expected to be, Sir Edward Grey ex- 
pressed to the German Ambassador the hope “that the German Govern- 
ment will feel able to influence the Austrian Government to take a 
favorable view of it.” ° This suggestion was at once seconded at Berlin 
and Vienna by the Italian Government.” But the most that the German 
Government would do with this suggestion was to “pass it on” to the 
Cabinet at Vienna.” It came to nothing; but its fate is not even re- 
corded in the published correspondence. After the full text of the Servian 
reply had been received in London on July 27th, Sir Edward Grey again 
urged upon the German Ambassador that it should “at least be treated 
as a basis for discussion and pause,” and that the ‘German Government 
should urge this at Vienna.” ” This suggestion was also transmitted to 
Vienna by the German Government; ® but the Austrian Government 
declined to act on Sir Edward Grey’s suggestion. The grounds of its 
refusal are stated In a memorandum transmitted to the German Govern- 

18 British White Paper, No. 27, July 25th, Sir Edward Grey to Sir F. Bertie, 
Sir H. Rumbold and Sir George Buchanan, Suppiesmnt, Oct. 1914, p. 277. 

7 British White Paper, No. 63, July 28, 1914, Sir R. Rodd to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 304. 

78 British White Paper, No. 34, July 26, 1914, Sir H. Rumbold to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 281. 

7 British White Paper, No. 46, July 27th, Sir Edward Grey to Sir E. Goschen, 
SuPPLEMENT, Oct. 1914, p. 291. 

8 German official memorandum, German White Book, SUPPLEMENT, Oct. 1914, 
p. 377; British White Paper, No. 67, July 28, 1914, Sir Edward Grey to Sir E. Gos- 


chen, SUPPLEMENT, Oct. 1914, pp, 305, 306; Austrian Red Book, No. 48, July 28th, 
Count Berchtold to Count Szogyeny in Berlin. 
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ment on July 29th, after the opening of hostilities between austria; 
and Servia. They are, first, - 


that Servia’ s reply by no means conveys an assent to all our demands 
with one sole exception, as Sir Edward Grey seems to assume, but on the 
contrary,- contains reservations | in almost every clause, so that the value 
of the concessions is essentially reduced. The clause which has been 
entirely rejected covers the very points which would have afforded us 
some guarantee for the realization of our object.®! 


\ 


- And second, that the Austrian Government 


to its.sincere regret, no longer is in a position to meet the Servian reply - 
in the spirit of the British suggestions, since at the time when the Ger- 
man request was presented here, a state of war already existed between ` 
_ the Dual Monarchy and Servia, and thus the Servian reply had been 

. superseded by events. 8! 


The German official memorandum on the negotiations, published in 
the German White Book, only makes mention of the second ground 
upon which Austria refused to regard the Servian-note as a basis for’ dis- 
cussion. The German memorandum on this point reads: 


The Austro-Hungarian Government, in full appreciation of our 
mediatory activity, replied to this proposal that, coming as it did after 
the opening of hostilities, it was too late." a2 


Sir Edward Grey had, however, also cleaned his suggestion that 
the Servian note be made the basis for discussion and pause, direct to 
the British Ambassador at Vienna, and it was presented on July 28th, 
before the Austrian declaration of war. But to no avail. Sir M. de 


Bunsen reports that the ‘Minister for Foreign Affairs said, quietly but ° 


firmly, that no discussion could be accepted on basis of Servian note; 
that war would be declared today, and that well-known pacific character 
of.Emperor as well as, he might add, his own, might be accepted as a | 
guarantee that war was both just and inevitable.” 8 It would seem, 


81 Austrian Red Book, No. 44, Count Berchtold to the Austro-Hungarian Ambas- 
sadors in St. Petersburg, London, .Paris and: Rome. 

8 German White Book, SUPPLEMENT, Oct. 1914, p. 377. See also British White 
Paper, No. 75, July 29, 1914, Sir E. Goschen to Sir Edward Grey, SUPPLEMÐNT, 
Oct. 1914, p. 311. 

8 British White Paper, No. 62, July 28th, Sir M. de Buried to Sir Edward Gray: 
SUPPLEMENT, Oct. fase p. 303. 
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therefore, that the refusal of the Austrian Government to consider Sir 
Edward Grey's suggestion that the Servian reply be made a basis for 
discussion—a, suggestion twice presented in Vienna before the Austrian 
declaration of war—must be defended, if at all, upon the unsatisfactory 
character of the reply, and not upon the ground that the suggestion 
came too late for consideration. | 

Although the Austrian declaration of war on Servia naturally put an 
end to the idea of further discussions on the basis of the Servian reply, 
between Austria and Servia, substantially the same idea recurs again 
and again during the negotiations in the various proposals for conversa- 
tions between Austria and Russia, with a view to so modifying or inter- 
preting the Austrian note as to admit of its acceptance by Servia. 


Mediation by a Conference of the Four Powers 


_ Sir Edward Grey’s original suggestion that the four great Powers not 

directly interested—Germany, Italy, France and Great Britain—should 
use their influence at Vienna and St. Petersburg in favor of peace was 
cordially accepted and supported by France.54 Italy was evidently 
ready to do her part ® and the German Foreign Office appeared to regard 
the general suggestion hopefully. As early as July 25th the British 
Embassy at Berlin reported to Sir Edward Grey that the German Secre- 
tary of State had said that “if the relations between Austria and Russia 
became threatening he was quite ready to fall in with your suggestion 
as to the four Powers working in favor of moderation at Vienna and St. 
Petersburg.” Sir Edward Grey had pointed out that he was interested 
in the matter not because of any British interest in the original difference 
between Austria and Servia, but solely because the peace of Europe 


%1 French Yellow Book, No. 56, July 26, 1914, Circular instruction of M. Bienvenu- 
Martin, SUPPLEMENT, April, 1915, p. 196; French Yellow Book, No. 50, July 26, 1914; - 
British White Paper, No. 51, SUPPLEMENT, Oct. 1914, p. 296. 

8 French Yellow Book, No. 51, July 26, 1914, M. Barrere, French Ambassador at 
Rome, to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, SUPPLEMENT, 
April, 1915, p. 193. 

æ% British White Paper, No. 18, July 25, Sir H. Rumbold to Sir Edward Grey, 
- SUPPLEMENT, Oct..1914, pp. 71, 72; French Yellow Book, No. 67, July 27, M. Jules 
Cambon, French Ambassador at Berlin, to M. Bienvenu-Martin, Acting Minister 
for Foreign Affairs, SUPPLEMENT, April, 1915, p. 205. 
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might become involved ® through the entry of Russia into the conflict. 
The German Foreign Office emphasized this point of view, and made it 
clear that it would not be a party to any interposition between Austria 
and Servia. This distinction, however, obviously could have no prac- 
tical meaning since the difference between Austria and Russia resulted 
from the difference between Austria and Servia and could only be 
adjusted by adjusting that difference.” And difficulties speedily devel- , 
oped when it was sought to put the proposed plan for four Power media- 
tion into practice. 

On July 26th Sir Edward Grey suggested that the Ambassadors of 
France, Italy and Germany be instructed to confer with him at London 
“for the purpose of discovering an issue which would prevent compli- 
cations,” Servia, Austria and Russia meanwhile being requested to sus- 
pend “active military operations,” pending the conference.” France *! 
and Italy ? accepted this proposition at once?’ The Russian Foreign 
Minister replied that he had begun conversations with the Austro- 
Hungarian Ambassador, under conditions which led him to hope for 
favorable results; but if these conversations proved ineffectual, he was 


& British White Paper, No. 25, July 25, Sir Edward Grey to Sir H. Rumbold, 
SUPPLEMENT; Oct. 1914, p. 276. 

3 German White Book, Annex 13, July 25, 1914, telegram from the Imperial Ger- 
man Chancellor to the German Ambassador to London, SUPPLEMENT, Oct. 1914, p. 

® French Yellow Book, No. 74, M. Jules Cambon, French Ambassador at Berlin, 
to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, July 27th, SUPPLEMENT, 
April, 1915, p. 210; Austrian Red Book, No. 47, July 29, 1914, Count Szapary to 
Count Berchtold, 

© British White Paper, No. 36, July 26, Sir Edward Grey to Sir F. Bertie and Sir 
R. Rodd, SUPPLEMENT, Oct. 1914, p. 282. 

ʻi French Yellow Book, No. 70, July 27, M. Bienvenu-Martin, Acting Minister for 
Foreign Affairs, to M. de Fleuriau, French Chargé d’ Affaires at London, SUPPLEMENT, 
April, 1915, p. 207; British White Paper, No. 42, July 27, Sir F. Bertie to Sir Edward 
Grey, SUPPLEMENT, Oct. 1914, p. 288; British White Paper, No. 51, July 27, Sir F. 
Bertie to Sir Edward Grey, SUPPLEMENT, Oct. 1914, p. 296; British White Paper, 
No. 52, July 28, note communicated by the French Embassy, SurrLemenT, Oct. 1914, 
p. 297. 

°? British White Paper, No. 35, July 26, Sir R. Rodd to Sir Diva Grey, SUPPLE- 
MENT, Oct. 1914, p. 281; British White Pager, No. 49, Jay 27, Sir Edward aey to 
Sir R. Rodd, Supplement, Oct. 1914, pp. 294, 295. 

* Italy accepted the same day the proposition Was ibe ere 26th—France on’ 
July 27th. 
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“ready to accept the British proposal or any other proposal of a kind 
that would bring about a favorable solution of the conflict.” *4 

Su Edward Grey’s proposal was brought to the attention of the Ger- 
man Foreign Secretary by the British, French and Italian Ambassadors 
on July 27th.” In talking to the British Ambassador, Herr von Jagow 
raised the objection that the proposed conference “would practically 
amount to a court of arbitration, and could not in his opinion be called 
together except at the request of Austria and Russia.” The British 
Ambassador replied that he was sure that Sir Edward Grey’s idea 
“had nothing to do with arbitration, but meant that representatives 
of the four nations not directly interested should discuss and suggest 
means for avoiding a dangerous situation.” ® But the German Foreign 
Secretary still maintained that ‘‘such a conference was not practica- 
ble.” ” Finally he referred to the proposed conversations between the 
Ministers for Foreign Affairs for Germany and Austria, and expressed 
the opinion that it would be best to await the outcome of these con- 
versations.” 

When M. Jules Cambon, the French Ambassador, in his turn sup- 
ported the British proposal for a conference in a conversation with the 
German Foreign Secretary and received the same answer which had 
been given to the British Ambassador, he records that he made the 
following reply: 

I replied to Herr von J agow that I regretted his answer, but that the 


great object which Sir Edward Grey had in view went beyond any ques- 
tion of form; that what was important was the codperation of England 


i British White Paper, No. 53, July 27, M. Sazonof, Russian Premier, to Count 
Benckendorff, Russian Ambassador at London, communicated July 28, SUPPLEMENT, 
Oct. 1914, pp. 297, 298; Russian Orange Book, No. 32, SUPPLEMENT, Jan. 1915, p. 23; 
British White Paper, No. 55, July 27, Sir George Buchanan to Sir Edward Grey, re- 
ceived July 28, Supprement, Oct. 1914, pp. 298, 209; French Yellow Book, No. 80, 
SUPPLEMENT, April, 1915, p. 229. 

* British White Paper, No. 43, SUPPLEMENT, Oct. 1914, p. 288; French Yellow 
Book, Nos. 74, 81, SUPPLEMENT, April, 1915, pp. 210, 230. 

® British White Paper, No. 43, July 27, Sir E. Goschen to Sir Edward Grey. This 
explanation was confirmed by Sir Edward Grey the next day. British White Paper, 
No. 67, SUPPLEMENT, Oct. 1914, p. 305. Compare Ambassador Jules Cambon’s 
account of this interview between Herr von Jagow and Sir E. Goschen, French 
Yellow Book, No. 73, SuppLemant, April, 1915, p. 209. 

British White Paper, No. 43, SUPPLEMENT, Oct. 1914, p. 288. 
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and France with Germany and Italy in a work of peace; that this co- 
operation could take effect through common démarches at St. Peters- 
burgh and at Vienna; that he had often expressed to me his regret at 
seeing the two allied groups always opposed to one another in Europe; 
that there was here an opportunity of proving that there was a European 
spirit, by showing four Powers belonging to the two groups acting in 
common agreement to prevent a conflict. 


$ 


Herr von Jagow then referred to demm s engagements to Austria. 
M. Cambon countered with France’s engagements to Russia. The 
Secretary of State set up the distinction between an Austro-Russian and 
an Austro-Servian dispute. M. Cambon replied that the “one is the 
consequence of the other.” . His account proceeds: 


As the Secretary of State persisted in saying that he was obliged to 
keep his engagements towards Austria, I asked him if he was bound to 
follow her everywhere with his eyes blindfolded, and if he had taken note 
of the reply of Servia to Austria which the Servian Chargé d’Affaires had 
delivered to him this morning. “I have not yet had time,” he said. “I 
regret it. You would see that except on some points of, detail Servia has 
yielded entirely.” * * * As Herr von Jagow gave me no clear reply, 
I asked him whether Germany wished for war. He protested energet- 
ically, saying that he knew what was in my mind, but that it was wholly 
incorrect. * * * Herr von Jagow protested anew that he was ready 
to join England and France in a common effort, but that it was necessary 
to find a form for this intervention which he could acce ept, and that the 
Cabinets must come to an understanding on this point. 


The German Foreign Secretary then spoke hopefully of direct. conver- 
sations between Berlin and St. Petersburg. M. Cambon concludes. his 
account of this interview, one of the most interesting documents 1 in the 
whole diplomatic correspondence, as follows: 


In my opinion it would be well to ask Sir Edward Grey, who sta 
have been warned by Sir Edward Goschen of the refusal to his proposal 
in the form in which it was made, to renew it under another form, so 
that Germany would have no pretext for refusing to associate herself 
with it, and would have to assume the arent ee that belong to her 
. in the eyes of England.” 


* Franch Yellow Book, No. 74, July 27, M. Jules Cambon, French Ambassador at 
Berlin, to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, SUPPLEMBNT, 
April, 1915, p. 210. 

* French Yellow Book, No. 74, SUPPLEMENT, April, 1915, p. 210. 
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On the same day that these interviews were taking place in Berlin, 
the German Ambassador in London assured Sir Edward Grey that the 
German Government accepted the proposition or mediation between . 
Austria and Russia, “in principle.” 1% 

The next morning, July 28th, the British, French and Italian Am- 
bassadors in Berlin, on comparing notes on their respective confer- 
ences of the day before with Herr von Jagow agreed, in the language 
of the French Ambassador, that the German Foreign Secretary’s posi- 
tion was one of “accepting in principle the idea of joining in a démarche 
with England, Italy and ourselves, but rejecting any idea of a confer- 
ence.” 1 M. Cambon adds: “To place the responsibility in the proper 
quarter, we must take care to ask Germany to state precisely what she 
wishes.” 1? Sir E. Goschen in reporting this interview of the Ambas- 
sadors, says, . 

We found that while refusing the proposed conference, he (the German 
Foreign Secretary) had said to all of us that nevertheless he desired to 
work with us for the maintenance of general peace. We therefore deduce 


that if he is sincere in this wish he can only be objecting to the form of 
your proposal. ° 


And very possibly as a result of a suggestion from M. Jules Cambon, 
Sir E. Goschen adds, “perhaps he himself could be induced to suggest 
lines on which he would find it possible to work with us.” The evening 
of the same day (July 28th) the German Chancellor sent for Sir E. 
Goschen and. went over the ground with him once more, explaining that 
he could not accept the conference idea because it would in his opinion 
“have had appearance of an areopagus consisting of two Powers of each 
group sitting in judgment upon the two remaining Powers,” and adding, 
“his inability to accept proposed conference must not be regarded as 
militating against his strong desire for effective coöperation. * * * A 


10 British White Paper, No. 46, Sir Edward Grey to Sir E, Goschen, SUPPLEMENT, 
Oct. 1914, p. 291. 
101 French Yellow Book, No. 81, July 28, M. Jules Cambon, French Ambassador 
at Berlin, to M. Bienvenu-Martin, Acting Minister for nee ‘Affairs, SUPPLEMENT, 
April, 1915, p. 280. 
10? French Yellow Book, No. 81. 
103 British White Paper, No. 60, July 28, Sir E. Goschen to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 202. 
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war E the great Powers must be avoided” were his last 
words.” 1™ d 


Direct Conversations Between Austria and Russia 


The method upon which the German Government apparently relied 
to handle the situation and avoid war between the great Powers was, 
as we have seen, that of direct conversations between Austria and Russia. 
This method, which was at once cordially welcomed by Great Britain, 
appears to have been originally suggested by the German Ambassador 
at St. Petersburg to the Russian Minister for Foreign Affairs. But 
just how far the German Government was willing to go in furthering 
these conversations is not clearly apparent from the correspondence. 
In reporting his interview with the German Chancellor on the evening 
of July 28th, already referred to, Sir E. Goschen quotes him as giving 
assurances “that he was doing his very best both at Vienna and St. 
Petersburg to get the two governments to discuss the situation directly . 
with each other, and in a friendly way.” 1" But the Russian Chargé 
d’ Affaires at Berlin, who had been instructed to ask the German Min- 
ister for Foreign Affairs to support in Vienna the Russian proposal that 
there should be a private exchange of views between the Austrian Ambas- 
sador at St. Petersburg and the Russian Minister for Foreign Affairs, — 
with a view to drawing up a “wording of the Austro-Hungarian demands 
which would be acceptable to both parties,” obtained a somewhat dif- 
ferent impression of the German attitude. He reports that 
Jagow answered that he was aware of this proposal, and that he ‘died 
with Pourtalés [the German Ambassador at St. Petersburg] that as 


Szapary [the Austrian Ambassador at St. Petersburg] had begun this 
conversation he might as well go on with it. He would telegraph in 


104 British White Paper, No. 71, July 28, Sir E. Goschen to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 308. 

108 British White Paper, No. 67, July 28, Sir Edward Grey to Sir E. Goschen, 
SUPPLEMENT, Oct. 1914, pp. 305-806; No. 69, July 28, ee Edward Grey to Sir George’ 
Buchanan, SUPPLEMENT, Oct. 1914, pp. 308-7. 

16 British White Paper, No. 78, July 29, Sir George Buchanan to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 318. See also British White Paper, No. 55, SUPPLEMENT, 
Oct. 1914, p. 299. 

107 British White Paper, No. 71, July 28, 1914, Sir E. Goschen to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 308. 
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this sense to the German Ambassador at Vienna. I begged him to press 
Vienna with greater insistence to adopt this conciliatory line; Jagow 
answered that he could not advise Austria to give way. 

And the telegram of the German Chancellor to the German Ambassador 
in London, of the same date, bears out this impression. It merely says: 
“We have communicated to Count Berchtold the wish of Mr. Sazonof for 
a direct talk with Vienna;” ! 2. e., it would seem that the Russian 
suggestion had again merely been “passed on.” 

The official German memorandum which accompanies and explains 
the correspondence submitted in the German White Paper makes no 
direct reference to the Austro-Russian conversations at this stage’ of 
the proceedings, although it does refer to Germany’s mediatory 
activity in bringing about the resumption of these conversations at a 
later stage, on July 20th."' But whatever may have been the degree 
of support lent by Germany to these conversations, it was insufficient, 
for they were halted almost before they were officially begun, by a 
refusal on the part of the Austrian Government to discuss the essential 
matter at issue, 7. e., the terms of the Austrian note and the Servian 
reply. 

To understand the course taken by the conversations it is necessary 
to recur to the situation on July 25th, when Austria declined to extend 
the time limit, declared the Servian reply unsatisfactory, and broke off 
diplomatic relations with Servia. At this time Count Berchtold, the 
Austrian Minister for Foreign Affairs, sent an elaborate confidential 
dispatch to the Austrian Ambassador at St. Petersburg, which, differing | 
from the tone of assured optimism which pervaded the conversations 
and public communications of the German Foreign Office and Ambas- 
sadors during this period of the negotiations, showed a frank recognition 
of the serious possibilities of the situation, and instructed the Austrian 

18 Russian Orange Book, No. 38, July 27, Russian Chargé d’ Affaires at Berlin to 
Russian Minister for Foreign Affairs, SuppLewent, Jan. 1915, p. 26. Compare 
French Yellow Book, No. 81, M. Jules Cambon, French Ambassador at Berlin, to 
M. Bienvenu-Martin, Acting Minister for Foreign Affairs, July 28, 1914, SeppLe- 
MENT, April, 1915, p. 230. 

10 German White Paper, Annex 15, telegram of Imperial German Chanedlioe to 
the Imperial German Ambassador in London, July 27, SUPPLEMENT, Oct. 1914, p. 404, 


110 See German memorandum, SUPPIDE Oct. 1914, pp. 372-877. 
111 SUPPLEMENT, October, 1914, p. 378. 
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Ambassador generally as to the line. he was to take in endeavoring to 
prevent Russian intervention in the Austro-Servian dispute. : Count 
Berchtold’s recognition of the gravity of the situation which had arisen 
sufficiently appears from the opening paragraphs of this dispatch, which 
read as follows: , 


In resolving to proceed femi Berii we are fully aware that 
a conflict with Russia may result from the existing’ Servian differences.. 
Yet, in determining our attitude toward Servia, we could not allow our- 
selves to be influenced by this possibility, because fundamental considera- 
tions of our home policy have forced us to put an end to a situation 
which enables Servia, under Russia’s promise of immunity, to threaten 
this empire constantly and to dò so unpunished and unpunishable. 

In case Russia should consider that the. moment for an accounting 
wih the Central European Powers has come, and therefore a priori be 
Searle to make war, the Sa instructions would appear. to be ` 

ess. t 


Count Berchtold E to set forth the motives and intentions of 
Austria, emphasizing the point that Austria is not acting from selfish. 
motives, and giving the genera assurance that E 
although we have no ambitions for territorial- ‘expansion and do not in-, 
tend to infringe upon the integrity of Servia, as you already have pointed 
out, still we are determined to go to any length to ensure the iia hae 
of our demands." 

The dispatch concludes with the further assurance vival “our action | 
against Servia, whatever form it may take,.is altogether conservative 
and has no object except the necessary maintenance of our position in 
Europe.” \* This dispatch was not intended for textual communication 
to the Russian Government, but merely for the general guidance of the . 
Ambassador and subject to his discretion as to the.time and manner in 

which the ideas therein contained should be availed of in his communica~ 
tions with the Russian Government. The dispatch reads on this point: | 
* * * * it is left to your discretion to make proper use of it at the right 


time and in a suitable manner in your conference with M. Sazonof ane 
the Prime Minister.! 


11? Austrian Red Book, No. 26, July 25, 1914, Count Berchtold to Count eee 
. in St. Petersburg. (Tkalics the author’s.) 
13 Austrian Red Book, No. 28, Count Berchtold to Count Ssapary, in St. Peters- ' 
burg, July 25, 1914. 
The diplomatic correspondence does not definitely show the time a manner’ in 
l ! 
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oie the Austrian Ambassador did not see any suitable oppor- 
tunity to carry out his instructions until the afternoon of the next day, 
the 26th, when, according to the account of M. Paléologue, the French 
Ambassador at St. Petersburg, he was sent for by the Russian Foreign 
Minister in order “to come to a ‘frank and loyal explanation.’” 14 
Count Szapary then told Mr. Sazonof that he had the impression that 
Austria’s attitude was misunderstood in Russia, and thought to be 
aggressive, whereas in fact Austria’s object was “self-preservation and 
self-defense. against a hostile propaganda threatening the integrity of 
the monarchy, carried on by word, writing and deed.” 145 

Mr. Sazonof agreed that this purpose was legitimate, but criticized 
the form of the Austrian note. Count Szapary’s report of the conversa- 
tion then proceeds: 


He had studied the note since its E he observed, and would 
like to peruse it once more with me, if I had time to do so. 

I responded that I was at his disposal, but was neither authorized to 
discuss the wording of the note nor to give an interpretation of it. His 
remarks, however, would be of greatest interest. The minister then 
analyzed all the points of our note and this time found that seven of the 
ten clauses were, on the whole, acceptable. He took exception only to 
the two clauses dealing with the coöperation of Austria-Hungarian 
officials in Servia and to the clause concerning the dismissal of officers 
and officials to be designated by us. Those clauses he qualified as un- 
acceptable in their present form."® 


The Russian Foreign Minister telegraphed an account of this interview, 
to which he referred as “a long and friendly conversation,” to the 


which these assurances were conveyed to the Russian Foreign Minister. In his dis- 
patch to Count Berchtold, of July 29, 1914 (Austrian Red Book, No. 47), Count 
Szapary refers to these assurances as having already been given. And in a dispatch 
of the Russian Chargé d’ Affaires at Paris to the Russian Minister for Foreign Affairs, 
July 26, 1914, the Chargé reports the German Ambassador to France as having re- 
ferred to them on that date. Presumably therefore, they were given at the interview 
of Count Szapary with the Russian Minister for Foreign Affairs on the afternoon of 
July 26, which is discussed in the text. They were repeated in various forms during 
the course of the negotiations, and great importance was attached to them by Ger- 
many and Austria. 

14 French Yellow Book, No. 54, M. Paléologue, French Ambassador to St. Peters- 
burg, to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, July 26, 1914, 
SupPLement, April, 1915, p. 194. 

us Austrian Red Book, No. 31, July 21, 1914, Count Szapary, in St. Petersburg, 
to Count Berchtold. 
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Russian Ambassador at Vienna 1 with instructions to acquaint Count 
Berchtold'with the substance thereof, and to request him to instruct the 
Austrian Ambassador at St. Petersburg to continue the conversations 
with a view to finding a formula which would “prove acceptable to 
Servia, while giving satisfaction with respect to the chief of her de- 
mands.” 4” At the same time, as we have seen, Mr. Sazonof appealed 
to Berlin for support for his proposal at Vienna. ™® 

The Russian Ambassador carried out his instructions on J a 28th, 
as appears from a telegram of that date from Count Berchtold to the 
Austrian Ambassador at St. Petersburg. Count Berchtold rehearses 
his conversation with the Russian Ambassador, ann the latter’s proposi- 
tion, and then proceeds: 


I replied that I could not agree to such a proposal. Nobody in aati 


us Russian Orange Book, No. 25, Russian Minister for Foreign Affairs to: the 
Rusian Ambassador at Vienna, July 26, 1914, SurpLement, January, 1915, p. 20. 
There would seem to be no doubt from the similarity of the two accounts that the 
conversation referred toin Mr. Sasonof’s telegram of July 26th is the same as that 
reported by the Austrian Ambassador in his telegram of July 27th (Austrian Red 
Book, No. 31), although it will be noted that Count Szapary’s dispatch dated the 
27th begins ‘ Have just had a long interview with Mr. Sazonof.” The conversation 
appears to have taken place “on the afternoon of July 26th” (German White Paper, 
German memorandum, SUPPLEMENT, Oct. 1914, p. 375) which would easily account 
for one of the telegrams reporting it being dated the 27th. 

As further fixing the time of the interview as the 26th, see British White Paper, 
No. 56, Sir M. de Bunsen to Sir Edward Grey, July 27th, Supplement, Octo- 
ber, 1914, p. 299 at 300; and British White Papers, Nos. 44, 45, Sir G. Buchanan to 
Sir Edward Grey, July 27th, SUPPLEMENT, Oct. 1914, pp. 289-291. l 
, 7 Russian Orange Book, No. 25, Russian Minister for Foreign Affairs to Russian 
Ambassador at Vienna, July 26, 1914, SUPPLEMENT, Jan. 1915, p. 20. It appears from. 
Mr. Sazonof’s telegram that he had made this suggestion to Count Szapary, and his: 
instructions to the Russian Ambassador in fact take the form of directing him to 
bring the substance of his conversation with Count Szapary to Count Berchtold's 
attention. Textually this portion of his telegram reads: 

“With this object in view it seemed to me most desirable that the Austro-Hun- 
garian Ambassador should be authorised to enter into a private exchange of views in 
order to redraft certain articles of the Austrian note of the 10th [23rd] July in con- 
sultation with me. This method of procedure would perhaps enable us to find a 
formula which would prove acceptable to Servia, while giving satisfaction to Austria 
- in respect of the chief of her demands, Please convey the substance of this telegram 
to the Minister for Foreign Affairs in a judicious and friendly manner.” (Russian 
Orange Book, No, 25, SUPPLEMENT, Jan. 1915, p. 20.) 

118 See supra, p. 436, and notes 108 and 109. 
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Hungary would understand or approve such a discussion of a note which 
we already had found unsatisfactory. Such a discussion appears all the 
more impossible since public opinion is already deeply and generally 
excited, as the Ambassador must be well aware. Moreover, we have 
declared war on Servia today. 


The Russian Ambassador, on the same date, reported the failure of . 
his mission, in the following language: 


Count Berchtold replied that he was well aware of the gravity of the 
situation and of the advantages of a frank explanation with the St. 
Petersburg Cabinet. He told me that, on the other hand, the Austro- 
Hungarian Government, who had only decided, much against their 
will, on the energetic measures which they had taken against Servia, 
could no longer recede, nor enter into any discussion of the terms of the 
Austro-Hungarian note. 12 


And so the direct conversations between Austria and Russia, from 

which so much had been hoped, failed of their purpose. True, they were 
resumed two days later, as a result apparently of German advice at 
Vienna,!*! and it was then explained on the part of Austria that they 
had been broken off through a misunderstanding.’** But by that time 
other and graver issues had arisen, and the resumed conversations were 
cut short by mobilization and war. 
_ The circumstances under which the conversations were resumed will 
be dealt with in detail in a subsequent article. Itis sufficient for present 
purposes to point out that on July 28th, Austria definitely declined to 
continue direct conversations with Russia with respect to the terms of 
the Austrian note to Servia and the Servian reply. 


119 Austrian Red Book, No. 40, Count Berchtold to Count Szapary in st, Pore 
burg. 

i» Russian Orange Book, No. 45, Russian Ambassador to Vienna to Russian Min- 
ister for Foreign Affairs, July 28, 1914, Suppuewent, Jan. 1915, p. 29 at 30. See also 
British White Paper, No. 74, Sir M. de Bunsen to Sir Edward Grey, July 28, SUPPLE- 
MENT, Oct. 1914, p. 310; No. 78, Sir George Buchanan to Sir Edward Grey, July 29, 
SUPPLEMENT, Oct. 1914, p. 313. 

121 German White Paper, German memorandum, SUPPLEMENT, Oct. 1914, p. 378. 

122 Austrian Red Book, No. 47, Count Szapary to Count Berchtold, July 29, 1914; 
No. 49, Count Berchtold to Count Szapary in St. Petersburg, July 30, 1914; No. 50, 
Count Berchtold to Count Szapary in St. Petersburg, July 30, 1914. French Yellow 
Book, No. 104, M. Dumaine, French Ambassador at Vienna, to M. Viviani, French 
Minister for Foreign Affairs, SuPPLEMENT, April, 1915, p. 247, 
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On the same day Austria formally declared war on Servia.!?3 | 


Assuming in favor of the Allies that one hundred years of history have | 
shown that there is an Eastern question, and that this question is ad- 
mittedly a matter of common concern for the great Powers of Europe, 

„and concluding from the diplomatic correspondence itself that Austro- 
- Servian relations had been recognized by all parties since 1909 as forming 
a part of this common concern; 

Assuming in favor of Germany and Austria that the circumstances 
surrounding the assassinations of Serajevo gave Austria a legitimate 
cause of complaint against Servia, and concluding from the ex parte 
evidence presented on behalf of Austria and included in the diplomatic 
correspondence that Servia ought. to have offered spontaneously to 
start an investigation of Austria’s allegations of complicity on the da 
of Servian officials in the assassinations; 

It is submitted that the correspondence from the Austi note of 
July 23rd to the Austrian’ declaration of war on Servia shows that 
Austria and Germany assumed at the outset a provocative and inad- 
missible attitude and consistently declined during this period to modify 
that attitude; that on the other hand the Powers of the Triple Entente— | 
_ and particularly Great Britain—during the period in question, consist- 
ently sought to preserve the peace of Europe. Up to this point, there- 
fore, it is submitted that the onus of bringmg on the war rests unmis- 
takably with Germany and Austria. If a justification of Austria and 
Germany is to be made out on the official documents, it must rest on the 
correspondence subsequent to ey 28th, which a be considered in a 
subsequent article. 

Witte CULLEN DENNIS. 
"122 Austrian Red Book, No. 37, Count Berchtold to the Royal Servian Minister for 


Foreign Affairs at Belgrade; British White Paper, No. 73, Sir M. de Bunsen to Sir 
Edward Grey, July 28, 1914, SUPPLEMENT, Oct. 1914, p. 310. 
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EDITORIAL COMMENT 


AMERICAN NEUTRALITY 


In a letter dated January 8, 1915, from the Honorable William J. 
Stone, of the Foreign Relations Committee of the Senate, to the Secre- 
tary of State, some twenty grounds of. complaint are set forth by Austro- 
German sympathizers against the United States, which has, in the 
.opinion of the sympathizers, shown partiality to Great Britain, France 
and Russia as against Germany and Austria during the present war 
between those Powers. It is unnecessary to enumerate the categories. 
summarized by Senator Stone in his letter, as they are dealt with one, 
by one, and in their order of ‘statement, in the detailed and convincing 
reply which Secretary Bryan made on January 20, 1915: 
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Secretary Bryan’ s letter follows in full: 


DEPARTMENT OF STATE, 

Washington, January 20, 1915. 
Dear’ Mr. Stone: I have received your letter of the 8th instant, 

referring to frequent complaints or charges made in one form or another 
through the press that this Government has shown partiality to Great 
Britain, France, and Russia against Germany and Austria during 
the present war, and stating that you have received numerous letters 
to the same effect from sympathizers with the latter powers. You 
summarize the various grounds of these complaints and ask that you 
be furnished with whatever information the department may have 
touching these points of complaint, in order that you may be informed 
as to what the true situation is in regard to these matters. 

_ In order that you may have such information as the department 
has on the subjects referred to in your letter, I will take them up seriatim. 
(1) Freedom of communication by submarine -cables versus ae 

communication by wireless. _ 

The reason that wireless messages and cable messages require dif- 

_ ferent treatment by a neutral Government is as follows: 
Communications by wireless can not be interrupted by a belliger- 

ent. With a submarine cable it is otherwise.. The possibility of cutting 

the cable exists, and if a belligerent possesses naval superiority the 
cable is cut, as was the German cable near the Azores by one of Ger- 
many’s enemies and as was the British cable near Fanning Island 
by a German naval force. Since a cable is subject to hostile attack, 


f 


the responsibility falls upon the belligerent and.not upon the neutral - 


to prevent cable communication. 

A more important reason, however, at least from the point of view. 
of a neutral Government, is that messages sent out from a wireless 
station in neutral territory may be received by belligerent warships 
on the high seas. If these messages, whether plain or in cipher, direct 
the movements of warships or convey to them information as to the 
location of an enemy’s public or private vessels, the neutral territory 
becomes a base of naval operations, to permit which would be essentially ` 
unneutral. l 

As a wireless message can be received by all stations and vessels 
within a given radius, every message ia cipher, whatever its intended 


1 Senate Document, No. 716, 63d ee 3d Session. 
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destination, must be censored; otherwise military information may 
be sent to warships off the coast of a neutral. It is manifest that a 
submarine cable is incapable of becoming a means of direct communi- 
cation with a warship on the high seas. Hence its use can not, as a 
rule, make neutral territory a base for the direction of naval operations. 

(2) Censorship of mails and in some cases repeated destruction of 
American letters on neutral vessels. 

As to the censorship of mails, Germany as well as Great Britam has 
pursued this course in regard to private letters falling into their hands. 
The unquestioned right to adopt a measure of this sort makes objec- 
tion to it inadvisable. 

It has been asserted that American mail on board of Dutch steamers 
has been repeatedly destroyed. No evidence to this effect has been 
filed with the Government, and therefore no representations have 
been made. Until such a case is presented in concrete form, this Govern- 
ment would not be justified in presenting the matter to the offending 
belligerent. Complaints have come to the department that mail on 
board neutral steamers has been opened and detained, but there seem 
to be but few cases where the mail from neutral countries has not been 
finally delivered. When mail is sent to belligerent countries open and 
is of a neutral and private character it has not been molested, so far 
as the department is advised. 

(3) Searching of American vessels for German and Austrian sulen 
on the high seas and in territorial waters of a belligerent. 

So far as this Government has been informed, no American vessels 
on the high seas, with two exceptions, have been detained or searched 
by belligerent warships for German and Austrian subjects. One of 
the exceptions to which reference is made is now the subject of a mgid 
investigation, and vigorous representations have been made to the 
offending Government. The other exception, where certain German 
passengers were made to sign a promise not to take part in the war, 
has been brought to the attention of the offending Government with 
a declaration that such procedure, if true, is an unwarranted exercise 
of jurisdiction over American vessels in which this Government will 
not acqtuesce. : 

An American private vessel entering voluntarily the territorial 
waters of a belligerent becomes subject to its municipal laws, as do 
the persons on board the vessel. 

There have appeared in certain publications the assertion that failure 
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A protest in these cases is an abandonment of the TE for which 
the United States went to war in 1812. ' If the failure to protest were 
true, which it is not, the principle involved is entirely different from 
the one appealed to against unjustifiable impresament of Americans 
in the British Navy in time of peace. 

(4) Submission without protest to British violations of ie ies regard- 
ing absolute and conditional contraband as laid down in The Hague con- 
- ventions, the declaration of London, and international law. 

There is no Hague convention which deals with absolute or con- 
ditional contraband, and, as'the declaration of London is not in force, 
the rules of international law only apply. As to the articles to be re- 
garded as contraband, there is no general agreement between nations. 
It is the practice for a country, either in time of peace or after the 
outbreak of war, to declare the articles which it will consider as absolute 
or conditional contraband. ‘It-is true that a neutral Government is 
seriously affected by this declaration as the rights of its subjects ‘or citi- 
zens may be impaired. But the rights and interests of belligerents 
' end neutrals are opposed in respect to contraband articles and trade _ 

'and there is no tribunal to which questions of difference may be readily 
submitted. 

The record of the United States in the past is not free from criti- 
cism. When neutral this Government has stood for. a restricted list 
of absolute and conditional contraband. As: a belligerent, we have 
contended for a liberal list, according to our conception of the neces- 
sities of the case. 

The United States has made earnest representations to Great Britain. 
in regard to the seizure and detention by the British authorities. of 
all American ships or cargoes bona fide destined to neutral ports, on 
= the ground that such seizures and detentions were contrary: to the 

existing rules of international law. It will be recalled, however, that 

` American courts have established various rules bearing on these matters. 
-The rule of “continuous voyage” has been not only asserted by Ameri- - 
can tribunals but extended by them. They have exercised the right 
to.determine from the circumstances whether the ostensible ‘was the 
real destination. They have héld that the shipment of articles of contra- 
band to a neutral port “to order,” from which, as a matter of fact, ' 
_eargoes had been transshipped to the enemy, is corroborative evidence 
that. the cargo is really destined to the enemy instead of to the neutral 
port of delivery. It is thus seen that some of the doctrines which ap- 
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pear to bear harshly upon neutrals at the present time are analogous 
to or outgrowths from policies adopted by the United States when it 
‘ was a belligerent. The Government therefore can not consistently 
protest against the application of rules which it has followed i in the past, 
unless they have not been practiced as heretofore. 

(5) Acgutescence without protest to the inclusion of copper and other 
articles in the British lists of absolute contraband. 

The United States has now under consideration the question of 
the right of a belligerent to include “copper unwrought” in its list 
of absolute contraband instead of in its list of conditional contraband. 
As the Government of the United States has in the past placed “all 
articles from which ammunition is manufactured” in its contraband 
list, and has declared copper to be among such materials, it necessarily 
finds some embarrassment in dealing with the subject. __ 

Moreover, there is no instance of the United States acquiescing in 
Great Britain’s seizure of copper shipments. In every case, in which 
-it has been done, vigorous representations have been made to the 
British Government, and the representatives of the United States 
have pressed for the release of the shipments.: 

(6) Submission without protest to interference with American trade to 
neutral countries in conditional and absolute contraband. 

The fact that the commerce of the United States is interrupted by 
_ Great Britain is consequent upon the superiority of her navy on the 
high seas. History shows that whenever a country has possessed 
that superiority our trade has been interrupted and that few articles 
essential to the prosecution of the war have been allowed to reach 
its enemy from this country. The department’s recent note to the 
British Government, which has been made public, in regard to deten- . 
tions and seizures of American vessels and cargoes, is a complete answer 
to this complaint. 

Certain other complaints appear aimed at the loss of profit in trade, 
which must include at least in part trade in contraband with Germany; 
while other complaints demand the prohibition of trade in contraband, 
which appear to refer to trade with the allies. 

(7) Submission without protest to interruption of. trade in conditional 
contraband consigned to private persons in Germany and Austria, thereby 
supporting the policy of Great Britain to cut off all supplies from Germany 
and Austria. 

As no American vessel so far as known has ‘attempted to, carry con- 
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ditional contraband to Germany or Austria-Hungary, no ground of 
complaint has arisen out of the seizure or condemnation by Great 
Britain of an American vessel with a belligerent destination. Until 
a case arises and the Government has taken action upon it criticism 
ig premature and unwarranted. The United States in its note of De- 


- cember 28 to the British Government strongly contended for the 


. principle of freedom of trade in articles or conditional contraband not . 
destined to the belligerent’s forces. 

(8) Submission to British interference with trade in petroleum, rubber, 
` leather, wool, ete. 

- Petrol and other petroleum products have been proclaimed by 
Great Britain as contraband of war. In view of the absolute neces- 
sity of such products to the use of submarines, aeroplanes, and motors, ` 
the United States Government has not yet reached the conclusion 
that they are improperly included in a list of contraband. Military 
operations to-day are largely..a question of motive power. through |. 
mechanical devices. It is therefore difficult to argue successfully 
against the inclusion of petroleum among the articles of contraband. 
As to the detention of cargoes of petroleum going to neutral countries, 
this Government has, thus far successfully, obtained the release in 
every case of a or seizure which has been brought to its atten- 
tion. 

Great Britain and Piana have placed abbe on the absolute con- 
traband list and leather on the conditional contraband list. Rubber 
is extensively used in the manufacture and operation of motors and, 
like petrol, is regarded by some authorities as essential to motive power 
to-day. Leather is even more widely used in cavalry and infantry 
‘equipment. It is understood that both rubber and leather, together 
with wool, have been embargoed by most of the belligerent countries. 
It will be recalled that the United States has in the past exercised the 
-right of emhargo upon exports of any commodity which might aid the 
-enemy’s cause. 

(9) The United States has not interfered with the sale to Great Britain 
and her ales of arms, ammunition, horses, uniforms, and other muni- 
tions of war, although such sales prolong the conflict. 

There is no power in the Executive to prevent the nale of ammuni- 
tion to the belligerents. 

The duty of a neutral to restrict trade in munitions of war has never 
been imposed by international law or by municipal statute. It has 


ca 
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never been the policy. of this Government to prevent the shipment of 
arms or ammunition into belligerent territory, except in the case of 
neighboring American Republics, and then only when civil strife pre- 
vailed. Even to this extent the belligerents in the present conflict, 
when they were neutrals, have never, so far as the records disclose, 
limited the sale of munitions of war. It is only necessary to point to 
the enormous quantities of arms and ammunition furnished by manu- 
facturers in Germany to the belligerents in the Russo-Japanese war 
and in the recent Balkan wars to establish the general recognition of 
the propriety of the trade by a neutral nation. 

It may be added that on the 15th of December last the German 
ambassador, by direction of his Government, presented a copy of a 
memorandum of the Imperial German Government which, among 
other things, set forth the attitude of that Government toward traffic 
in contraband of war by citizens of neutral countries. -The Imperial 
Government stated that “under the general principles of international- 
law, no exception can be taken to neutral States letting war material 
go to Germany’s enemies from or through neutral territory,” and that 
the adversaries of Germany in the present war are, in the opinion of 
the Imperial Government, authorized to “draw on the United States 
contraband of war and especially arms worth billions of marks.” ‘These 
principles, as the ambassador stated, have been-accepted by the United 
States Government in the statement issued by the Department of 
State on October 15 last, entitled “Neutrality and trade in contraband.” 
Acting in conformity with the propositions there set forth, the United 
States has itself taken no part in contraband traffic, and has, so far 
as possible, lent its influence toward equal treatment for all belligerents 
in the matter of purchasing arms and ammunition of private persons 
in the United States. 

(10) The United States has not suppressed the sale of dum-dum bullets 
to Great Britain. . | 

On December 5 last the German ambassador addressed a note to the 
department, stating that the British Government had ordered from the 
Winchester Repeating Arms Co. 20,000 “riot guns,” model 1897, and 
50,000,000 “buckshot cartridges” for use in such guns. The depart- _ 
ment replied that it saw a published statement of the Winchester Co., 
the correctness of which the company has confirmed to the depart- 
ment by telegraph. In this statement the company. categorically 
denies that it has received an order for such guns and cartridges from 
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or made any sales of such naal: to the British Government, or to 
any other Government engaged in the present war. The ambassador 
further called attention to. “information, the accuracy of which is not 


to be doubted,” that 8,000,000 cartridges fitted with “mushroom . ' 


- bullets” had been. delivered since October of this year by the Union 
Metallic Cartridge Co. for the armament of the English army. In 
reply the department ‘referred to the letter of December 10, 1914,: 
of the Remington Arms-Union Metallic Cartridge Co., of New York, 
to the ambassador, called forth by certain newspaper reports of state- 
ments alleged to have been made by the ambassador in regard to the 
sales by that company of soft-nosed bullets. 

From this letter, a copy of which was sent to the department by 
the company, it appears that instead of 8,000,000 cartridges having ` 
been sold, only a little over -117,000 were manufactured and 109,000 . 
were sold. The letter further asserts that:these cartridges were made 
to supply a demand for a better sporting cartridge with a soft-nosed 
bullet than had been manufactured theretofore, and that such cart-. 
ridges can not be used in the military rifles of any foreign powers. 
The company adds that its statements can be substantiated and that. 
it is ready to give the ambassador any evidence that he may require 
on these points. The department further stated that it was also in 
receipt from the company of a complete detailed list of the persons 
to whom these cartridges were sold, and that from this list it appeared 
that the cartridges were sold to firms in lots of 20 to 2,000 and one 
lot each of 3,000; 4,000, and 5,000. Of these only 960 cartridges went 
to British North America and 100 to British East Africa. 

The department added that, if the ambassador could furnish evi- 
‘dence that this or any other company is manufacturing and selling © 
for the use of the contending armies in Europe cartridges whose use 
would contravene The Hague Conventions, the department would be 
klad to be furnished with this evidence, and that the President would, 
in case any American company is shown to be engaged in this traffic, 
use his influence to prevent so far as possible sales of such ammunition 
to the powers engaged in the European war, without regard to whether 
it is the duty of this Government, upon legal or conventional grounds, 
to take such action. 

Vhe’ substance of both the ambassador’s note and the department’s 
| reply have appeared in the press. 

The department has received no me complaints of alleged sales 
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of dum-dum bullets by American citizens to belligerent Govern- 
ments. . | 

(11) British warships are permitted to lie off American ports and 
untercept neutral vessels. . 

The complaint is unjustified from the fact that representations 
were made to the British Government that the presence of war ves- 
sels in the vicinity of New York Harbor was offensive to this Govern- 
ment and a similar complaint was made to the Japanese Government 
as to one of its cruisers in the vicinity of the port of Honolulu. In 
both cases the warships were withdrawn. 

It will be recalled that in 1863 the department took the position 
that captures made by its vessels after hovering about neutral ports 
would not be regarded as valid. In the Franco-Prussian War Presi- 
dent Grant issued a proclamation warning belligerent warships against 
hovering in the vicinity of American ports for purposes of observation 
or hostile acts. The same policy has been maintained in the present 
war, and in all of the recent proclamations of neutrality the Presi- 
dent states that such practice by belligerent warships is “unfriendly 
and offensive.” 

(12) Great Britain and her allies are allowed without protest to dis- 
regard American citizenship papers and passports. 

American citizenship papers have been disregarded in a compara- 
tively few instances by Great Britain, but the same is true of all the 
belligerents. Bearers of American passports have been arrested in 
all the countries at war. In every case of apparent illegal arrest the 
United States Government has entered vigorous protests with request 
for release. The department does not know of any cases, except one 
or two which are still under investigation, in which naturalized Germans 
have not been released upon representations by this Government. 
There have, however, come to the department’s notice authentic cases 
in which American passports have been fraudulently obtained and used 
by certam German subjects. 

The Department of Justice has recently apprehended at least four 
persons of German nationality who, it is alleged, obtained American 
passports under pretense of being American citizens and for the pur- 
pose of returning to Germany without molestation by her enemies 
during the voyage. There are indications that a systematic plan had 
been devised to obtain American passports through fraud for the 
purpose of securing safe passage for German officers and reservists 
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desiring to return to Germany. Such fraudulent use of passports by 
Germans themselves can have no other effect than to cast suspicion 
upon American passports in general. New regulations, however, 
requiring among other things the attaching of a photograph of the 
bearer to his passport, under the seal of the Department of State, . 
and the vigilance of the Department of Justice, will coun. prevent 
any further misuse of American passports. 

(13) Change of policy in regard to loans to belligerents. 

War loans in this country were disapproved- because inconsistent 
with the spirit of neutrality. There is a clearly defined difference be- 
tween a war loan and the purchase of arms and ammunition. The 
policy of disapproving of war loans affects all governments alike, so that — 
the disapproval iè not an unneutral act. The case is-entirely different 
in the matter of arms and ammunition, because prohibition of ex- 
port not only might not, but, in this case, would not, operate equally 
upon the nations at war. Then, too, the reason given for the dis- 
approval of war loans is supported by other considerations which. are 
absent in the case presented by the sale of arms and ammunition. 


' The taking of money out of the United States during such a war as 
„this might seriously embarrass the Government in case it needed to 


borrow money and it might also seriously impair this Nation’s. ability 
to assist the neutral nations which, though not participants in. the 
war, are compelled to bear a heavy burden on account of the war, and, 
again, a war loan, if offered for popular subscription in the United 
States would be taken up chiefly by those who are in sympathy with 
the belligerent seeking the loan. The result would be that great num- 
bers of the American people might become more earnest partisans, 
having material interest in the success of the belligerent, whose bonds 


‘they hold. These purchases would not be confined to a few, but would 


spread generally throughout the country, so that the people would 


_ be divided into groups of partisans, which would result in intense 


bitterness and might cause an undesirablé, if not a serious, situation. 
On the other hand, contracts for and sales of contraband are mere 


matters of trade. The manufacturer, unless peculiarly sentimental, 


would sell to one belligerent as readily as he would to another. No. 
general spirit of partisanship is aroused—no sympathies excited, The 
whole transaction is merely a'matter of business. 

‘This Government has not been advised that any general loans have 
been made by foreign governments in this country since the Presi- 
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dent expressed his wish that loans of this character should not be 
made. 

(14) Submission to arrest ve native-born Amenia on neutral vessels 
and in British ports and their imprisonment. 

. The general charge as to’ the arrest of American-born citizens on 
board neutral vessels and in British ports, the ignoring of their pass- 
ports, and their confinement in jails, requires evidence to support it. 
That there have been cases of injustice of this sort is unquestionably 
true, but Americans in Germany have suffered in this way as Ameri- 
cans have in Great Britain. This Government has considered that 
the majority of these cases resulted from overzealousness on the part 
of subordinate officials in both countries. Every case which has been 
brought to the attention of the Department of State has been promptly 
investigated and, if the facts warranted, a demand for release has 
been made. 

(15) Indifference to confinement of noncombatants in detention camps 
in England and France. 

As to the detention of noncombatants confined in concentration 
camps, all the belligerents, with perhaps the exception of Servia and 
Russia, have made similar complaints and those for whom this Gov- 
ernment is acting have asked investigations, which representatives 
of this Government have made impartially. Their reports have shown 
that the treatment of prisoners is generally as good as possible under 
the conditions in.all countries, and that there is no more reason to 
say that they are mistreated in one country than in another coun- 
try or that this Government has manifested an indifference in the 
matter. As this department’s’ efforts at investigations seemed to 
develop bitterness between the countries, the department on Novem- 
ber 20 sent a circular instruction to its representatives not to under- 
take further investigation of concentration camps. 

But at the special request of the German Government that Mr. Jack- 
son, former American minister at Bucharest, now attached to the 
American embassy at Berlin, make an. investigation of the prison 
camps in England, in addition to the investigations already made, 
the department has consented to dispatch Mr. Jackson on this special 
mission. 

(16) Failure to prevent transshipment of British troops and war material 
across the territory of the United States. 

The department has had no specific case of the passage of convoys . 
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of troops across American territory brought to its notice. There have | 
` been rumors to this effect, but no actual facts have been presented. ` 
The transshipment of reservists of all belligerents who have requested 
the privilege has been permitted on condition that they travel as in- 
dividuals and not as organized, uniformed, or armed bodies. The 
German Embassy has advised the department that it would not be 
likely to avail itself of the privilege, but Germany’s ally, Austria- 
Hungary, did so. 

Only one case raising the question of the transit of war material 
owned by a belligerent across United States territory has come to 
the department’s notice. This was a request on the part of the Cana- 
dian Government for permission to ship ‘equipment across Alaska to 
the sea. The request was refused. 

(17) Treatment and final internment of German _— “Geier” 
and the collier “ Locksun” at Honolulu. 


The Geier entered Honolulu on October 15 in an unseaworthy con- E 


dition. The commanding officer reported the necessity of extensive 
' repairs which would require an indefinite period for completion. ` The 
vessel was allowed the generous period of three weeks to November 7 
to make repairs and leave the port, or, failing to do so, to be interned. 
A longer period would have been contrary to international practice, - 
which does not permit a vessel to remain for a long time in a neutral 
port for the purpose of repairing a generally run-down condition due 
-to long sea service: Soon after the German cruiser arrived at Hono- 
lulu-a Japanese cruiser appeared off the port and the commander of 
the Geier chose to intern the vessel rather than to depart from the 
harbor. 

Shortly after the Geier entered the port of Honolulu the steamer 
Locksun arrived. It was found that this vessel had delivered coal to. 
the Geier en route and had accompanied her toward Hawaii. As she 
had thus constituted herself a tender or collier to the Geter she -was 
accorded the same treatment and interned on November 7. . 

(18) Unfairness to Germany in rules. ee to ae of warships in’ 
Panama Canal Zone. 

By proclamation- of November 13, 1914, seta special restrictions 
were placed on the coaling of warships or their tenders or colliers in 
the. Canal Zone. These regulations were framed through the col- 
laboration of the State, Navy, and War, Departments and without 
the slightest reference to favoritism to the belligerents. Before these — 
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regulations were proclaimed, war vessels could procure coal of the 
Panama Railway in the zone ports, but no belligerent vessels are known 
to have done so. Under the proclamation fuel may be taken on by 
belligerent warships only with the consent of the canal authorities 
and in such amounts as will enable them to reach the nearest accessible 
neutral port; and the amount so taken on shall be deducted from the 
amount procurable in United States ports within three months there- 
after. Now, it is charged the United States has shown partiality 
because Great Britain and not Germany happens to have colonies 
in the near vicinity where British ships may coal, while Germany 
has no such coaling facilities. Thus, it is intimated the United States 
should balance the inequalities of geographical position by refusing 
to allow any warships of belligerents to coal in the canal until the war 
is over. As no German warship has sought to obtain coal in the Canal 
Zone the charge of discrimination rests upon a possibility which during 
several months of warfare has failed to materialize. 

(19) Faure to protest against the modifications of the Declaration of 
London by the British Government. l 

The German Foreign Office presented to the diplomats in Berlin 
a memorandum dated October 10, calling attention to violations of 
and changes in the Declaration of London by the British Government 
and inquiring as to the attitude of the United States toward such 
action on the part of the allies. The substance of the memorandum 
was forthwith telegraphed to the department on October 22 and was 
replied to shortly thereafter to the effect that the United States had 
withdrawn its suggestion, made early in the war, that for the sake of 
uniformity the Declaration of London should be adopted as a tem- 
porary code of naval warfare during the present war, owing to the 
unwillingness of the belligerents to accept the declaration without 
‘changes and modifications, and that thenceforth the United States 
would insist that the rights of the United States and its citizens in the 
war should be governed by the existing rules of international law. 

As this Government is not now interested in the adoption of the 
Declaration of London by the belhigerents, the modifications by the 
belligerents in that code of naval warfare are of no concern to it-except 
as they adversely affect the rights of the United States and those of 
its citizens as defined by international law. In so far as those rights 

have been infringed the department has ‘nade every effort to obtain 
redress for the losses sustained. 
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(20) General unfriendly attitude of Government toward Germany and 
Austria. 

If any American citizens, partisans of Germany and Austria-Hungary, 
feel that this administration is acting in a way injurious to the cause 
of those countries, this feeling results from the fact that on the high 
seas the German and Austro-Hungarian naval power is thus far in- 
ferior to the British. It is the business of a belligerent operating on 
the high seas, not the duty of a neutral, to prevent contraband from 
reaching an enemy. Those in this country who sympathize with Ger- 
many and Austria-Hungary appear to assume that some obligation 
rests upon this Government in the performance of its neutral duty to 
prevent all trade in contraband, and thus to equalize the difference 
due to the relative naval strength of the belligerents. No such obliga- 
tion exists; it would be an unneutral act, an act of partiality on the 
part of this Government to adopt such a policy if the Executive had 
the power to do so. If Germany and Austria-Hungary cannot import 
contraband from this country it is not, because of that fact, the. duty 
of the United States to close its markets to the allies. The markets 
of this country are open upon equal terms to all the world, to every 
nation, belligerent or neutral. . os 

The foregoing categorical replies to specific complaints is sufficient 
answer to the charge of unfriendliness to Germany and Austria-Hungary. 

I am, my dear Senator, 
Very sincerely, yours, 


Hon, Witiram J. STONE, W. J. Bryan. 


Chairman Committee on Foreign Relations, 
United States Senate, Washington, D. C. 


SHIZURH AND DETENTION OF NEUTRAL CARGOES-—VISIT AND SEARCH— 
CONTINUOUS VOYAGE 


A striking feature of the European war, from the standpoint of the 
application of the principles of international naval law, is the inability 
or disinclination of some of the belligerents to exercise the right of 
visit and search in the manner in which it has heretofore usually been 
exercised, their failure to draw the well-recognized distinction between 
absolute and conditional contraband in applying the doctrine of con- 
tinuous voyage, and the detention and requisition of neutral cargoes 
to which the preceding doctrines have been applied in the past in lieu 
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of their release or condemnation. The closing of the North Sea has 
in addition given neutral vessels which desire to follow the route via 
the north of Ireland and Scotland the choice of running the risk of 
being sunk by a mine by pursuing that course or going through the 
English Channel, and thus practically to visit the numerous cruisers 
stationed there. i ` 

On December 26, 1914, the State Department of the United 
States sent a note to Great Britain protesting against the frequent 
seizures and detentions of American cargoes destined to neutral Euro- 
pean ports, a policy which the Secretary of State said exceeds “the 
manifest necessity of a belligerent and constitutes restrictions upon 
the rights of American citizens on the high seas which are not Justified 
by the rules of international law or required under the principle of 
self-preservation.” Waiving for the time being objections to the in- 
clusion of certain articles in the lists of absolute and conditional con- 
traband, the United States protested against the seizure and deten- 
tion of articles listed as absolute contraband shipped from the United 
States to neutral countries on the ground that those countries do not 
prohibit the exportation of such articles, Furthermore, attention was 
called to the inconsistency in the British practice with reference to 
shipments of copper to Italy, which were seized in spite of the fact 
that Italy had by decree prohibited the export of copper. The United 
States objected also to the seizure and detention of American cargoes of 
foodstuffs and other articles of conditional contraband, destined to neu- 
tral territory, without any evidence to show that the shipments had in 
reality a “ belligerent destination.” It was further alleged that cargoes 
of this character have been seized for fear that they would ultimately 
reach enemy territory, although not so intended by the shippers. These 
acts, it was stated, greatly impaired the legitimate trade and commerce 
of the United States, which admitted Great Britain’s right as a bel- 
ligerent to visit and search on the high seas the vessels of American 
citizens or other neutral vessels carrying American cargoes, and to 
detain them “‘when there is sufficient evidence to justify a belief that 
contraband articles are in their cargoes.” But “this Government can 
not without protest permit American ships or American cargoes to be 
taken into British ports and there detained for the purpose of searching 
generally for evidence of contraband, or upon presumptions created by 
special municipal enactments which are clearly at variance with inter- 
national law and practice.” 
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Great Britain made a preliminary reply on January 7, 1915, and 
on February 10, 1915, a long and detailed answer to the American pro- 
test was made. Statistics showing the condition of American trade both 
before and after the outbreak of the war were given, which Great Britain 
claimed ‘‘show conclusively that the naval operations of Great Britain 
are not the cause of any diminution in the volume of American exports,” 
and that it may be fairly inferred from them that “not only has the 
trade of the United States with the neutral countries in Europe been 
maintained, as compared with previous years, but also that a substan- 
tial part of this trade was in fact a trade intended for the enemy coun- 
tries going through neutral ports by routes to which it.was previously 
unaccustomed.” 

Great Britain denied that its aiiey of seizing apoa destined to 
_ neutral ports is inconsistent with the general fundamental principle of © 

. international law that a belligerent is entitled to capture contraband 
goods on their way to the enemy. Sir. Edward Grey said: 


Though the right is ancient, the means of exercising it alter and develop with he 
changes in the methods and machinery of commerce. A century ago the difficulties 
of land transport rendered it impracticable for the belligerent to obtain supplies of l 
sea-bortie goods through a neighboring neutral country. Consequently, the bellig- 
erent actions. of his opponents neither required nor justified any interference with 
shipments on their way to a neutral port. * * * The advent of steam power has 
rendered it as easy for a belligerent to supply himself through the ports of a neutral 
‘contiguous country as through his own, and has therefore rendered it impossible 
for his opponent to refrain from interfering with commerce intended for the enemy 
merely because it is on its way to a neutra port. 


In support of this statement he aleei to the action of the United 
States in the Civil War in applying for the first time the doctrine of 
continuous voyage to the capture of contraband, and added: 


If our belligerent rights are to be maintained, it is of the first importance for us to 
distinguish between what is really bona fide trade intendéd for the neutral country 
concerned .and the trade intended for the enemy country, [by making] careful in- ` 
quiry with regard to the destination of particular shipments of goods even at the 
risk of some slight delay to the parties interested. If such inquiries were not made, 
either the exercise of our bellgierent rights would have tobe abandoned * * * or 
else it would be necessary to indulge in indiscriminate captures of neutral goods and 
their detention throughout all the period of the resulting Prize Court proceed- 
ings. * * * It may well be that the system of making such inquiries is to a 
certain extent a new introduction *.* * ‘but it is a departure which is wholly 
to the advantage of neutrals, and which has been made for the purpose of relieving 
them so far as possible from loss and inconvenience. 
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On the question of the necessity of taking vessels into port for the 
purpose of carrying out an effective search, it is contended that the 
large modern steamships are capable of pursuing their voyages irrespec- 
tive of the conditions of the weather, that many of the neutral merchant- 
men are encountered in places and under conditions which render 
the launching of a boat impossible, and that it is necessary to take them 
into calm water in order that the visiting officer may go aboard. The 
action of the United States in the Civil War and of the belligerents in 
the Russo-Japanese War and second Balkan War are cited in support 
of this practice. The note denies that it is the practice of nations to 
rest the conclusion of the search upon the evidence found on the ship, 
and not upon circumstances ascertained from external sources, and the 
action of the United States in the Civil War and in the Spanish-American 
War is cited in support of this position. .The note concludes this sub- 
ject as follows: 


No Power in these days can afford during a great war to forego the exercise of the 
right of visit and search, Vessels which are apparently harmless merchantmen can 
be used for carrying and laying mines, and even fitted to discharge torpedoes. Sup- 
plies for submarines can without difficulty be concealed under other cargo. The only 
protection against these risks is to visit and search thoroughly every vessel appear- 
ing in the zone of operations, and if the circumstances are such as to render it im- 
possible to carry it out at the spot where the vessel was met with, the only practicable 
course is to take the ship to some more convenient locality for the purpose. To do 
go is not to be looked upon as a new belligerent right, but as an adaptation of the 
existing right to the modern conditions of commerce. 


In answer to the American complaint concerning the seizure and 
detention of conditional contraband destined to neutral ports, Great 
Britain admitted that the Order in Council of August 20, 1914, made 
no distinction between absolute and conditional contraband in the 
application of the doctrine of continuous voyage, and imposed upon 
neutral owners of contraband drastic conditions as to the burden of 
proof of the guilt or innocence of the shipment. It was set forth, how- 
ever, that, as the result of negotiations withthe United States, this 
practice was modified by an Order in Council on October 29, 1914, 
which admitted in large measure the principle of non-interference with 
conditional contraband on its way to neutral ports, and maintained the 
right to seize only when the ship’s papers afford no information as to: 
the person for whom the goods are intended or when the goods are ad- 


a. 
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dressed to a person in the enemy territory. In defense of seizures of — 
this kind, Sir Edward Grey said: 


It is only reasonable that a belligerent should be entitled to regard as suspicious 
` cases where the shippers of the goods do not choose to disclose the name of the in- 
dividual who is to receive them. * * * In the peculiar circumstances of the 
present struggle, where the forces of the enemy comprise so large a proportion of 
the population, and where there is so little evidence of shipments on private as dis- | 
tinguished from Government account, it is most reasonable that the burden of proof 
should rest upon the claimant, 


Great Britain did not deny that she had formerly championed ‘the 
principle that a belligerent should abstain from interference with food- 
stuffs intended for the civil population, but doubt was expressed as to 
whether the existing rules with regard-to conditional contraband which 
are intended to protect such supplies are effective and suitable under 
present conditions. The approval by Bismarck in 1885 of the treatment 
of rice not intended for the military forces as contraband of war was 
` referred to and the conclusion drawn that “in the absence of some 
certainty that the rule would be respected by both parties to this con- 
flict, we feel great doubt whether it should be regarded as an éstab- 
‘lished, principle of international law.” The note mentions the “elaborate 
machinery” organized by Germany for the supply of its army with 
foodstuffs from overseas, the tremendous war organization which ob- 
tains in Germany in which there is no clear division between those 
whom the Government is responsible for feeding and those whom it is 
not, the control by the government of all the foodstuffs in the country, _ 
and expresses Great Britain’s conviction that the power to requisition 
will be used to the fullest extent in order to make sure that the wants 
of the military are supplied, from which the conclusion is drawn that 
“the reason for drawing a distinction between foodstuffs intended for 
the civil population and those for the armed forces or enemy govern- 
ment disappears when the distinction between the civil population and 
the armed forces itself disappears.” More statistics are cited to show 
' that supplies have been reaching neutral ports from the United States 
to an unprecedented extent since the outbreak of the war. 

The note refers to the great inconvenience to which the war is ex- 
posing the commerce of all countries through the serious shortage in 
shipping available for ocean transport with the consequent result of 
excessive freights, but it denies that this is caused by Great Britain’s 
interference with neutral ships, holding that “the detention of neutral 
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ships by his Majesty’s Government with a view to the capture of con- 
traband trade on its way to the enemy has not contributed nearly so 
much to the shortage of shipping as has the destruction of neutral 
vessels by submarine mines indiscriminately laid by the enemy on the 
high seas, many miles from the coast, in the track of merchant vessels.” 

As evidence of the liberal treatment of neutral commerce by Great 
Britain, the note mentions a rule of the Prize Court which allows the 
release of cargoes without the necessity of entering a claim in the court 
by simply producing the documents of title to the officer representing 
the Crown, who, later, in order to avoid the delays of interdepartmental 
communication, was succeeded by a special committee which sits daily, 
receives full reports by telegraph as soon as a ship reaches port, and 
decides whether it may be allowed to proceed and whether her cargo 
or any part of it must be discharged and put into the Prize Court. 
Whenever proceedings are instituted against portions of the cargo of 
neutral ships, every effort is made to secure the speedy discharge of the 
cargo and the release of the ship, and where the ship is held for the 
action of the prize courts it may, pending adjudication, be released - 
on. bail. 

Finally, special attention is directed to the jurisdiction of the British 
Prize Court to deal with any claim for compensation by a neutral 
arising from the interference with ship or goods by the British naval 
forces. 


MINES, SUBMARINES AND WAR ZONES-~-THE ABSENCE OF BLOCKADE 


‘Another striking feature of the present war is the absence of blockade 
formally declared and applied in the way in which that doctrine has 
been previously recognized, namely, by the actual patrol of the enemy’s 
coasts and waters with a sufficient number of cruisers to prevent in- 
gress and egress. In its place “military areas” or “war zones,” de- 
pending for their effectiveness upon submarine mines and torpedo 
boats, have been established not only within the enemy’s waters, but 
upon the high seas. The penalty meted out to neutrals for entering 
these zones is not the penalty. which may be legitimately invoked for 
breach of blockade, namely, confiscation of vessel or cargo after con- 
demnation by & prize court, but, in case a neutral ship comes in con- 
tact with a mine or is encountered by a submarine, it must almost 
inevitably be sunk with its cargo regardless of whether either be guilty 
or innocent, and the passengers and crew, whether combatants or non- 
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combatants, left to the precarious fate of saving their own lives in the 
ship’s boats or of being rescued by vessels which may happen along at 
that time: , 
| The use of mines in the sea is not a novelty of naval warfare intro- 
| duced in the present war. They were successfully used in the American 
| Civil War for the defense of harbors and the destruction of blockading 
' ships, but the area affected was limited to territorial waters, within 
| which nations have the right to protect themselves by all means at 
| their disposal. It is when such deadly engines of destruction are placed ` 
beyond the territorial Jurisdiction or are allowed to drift there that the 
‘right of neutral nations to the freedom of the seas is impinged upon. 
In protesting against the reported use by Peru in its war with Chile 
in 1880 of “boats containing explosive materials” which were set adrift 
on the chance of their coming in contact with some of the blockading 
| squadron, Mr. Evarts, Secretary of State, said that such means of 
| warfare, so dangerous to neutrals, should “be at once checked, not only 
ifor the benefit of Peru, but in the interest of a wise and chivalrous 
| warfare, which should constantly afford to neutral Powers the highest 
| possible consideration.” And the Chinese Government bitterly .com- 
plained of the losses sustained by its subjects in both life and property 
owing to the destruction of Chinese vessels by floating mines, not only 
iduring but after the Russo-Japanese War, which may or may not have 
been placed within territorial waters. It remained for the leading mari- 
time nations of the world in the present conflict, claiming to represent 
lits highest civilization, openly to place mines in certain strategic parts 
of the high seas and OORT to warn neutral vessels to keep out of 





. them. 


According to a statement madè in the House of Commons by Prime 
Minister Asquith on November 17, 1914, Great Britain “deliberately 
abstained, and abstained entirely, from the use of mines during the 
first two months of the war outside British territorial waters, but even- 
tually found it necessary to adopt counter-measures in order to co 
with the German policy of mine-laying combined with their submarine 

ctivity. A mine field was therefore’ laid across the southern portion. 
of the North Sea in such a way as to guard the approaches to the Eng- . 
lish Channel and due public warning was given in accordance with 
the Hague convention.” ? 


| 1 Moore’s International Law Digest, Vol. VII, p. 866. 
2? London Times, November 18,1914. 
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Shortly thereafter the French Ministry of Marine announced that 
France had been forced to take similar measures in the Adriatic as a 
precaution against the activity of the Austro-Hungarian submarines. 
A danger zone was delimited, comprising the territorial waters of 
Austria-Hungary and the channels between the islands on the Dalma- 
tian coast, and neutral ships were warned of the dangers of navigating 
those waters.’ | 

On October 17, 1914, Russia announced that, in view of the presence 
of German submarines at the entrance to the Gulf of Finland, and the 
placing by the enemy of bombs and torpedoes near the Russian coast, 
the Russian naval authorities were compelled to have recourse to similar 
steps, and gave warning that navigation would be dangerous in & zone 
bounded by the Russian coast, by Par. 15° 50’ N. Lat., and by the 
M. 21° E. Long., and likewise the entrance to the Gulf of Riga and the 
coast waters of the Aland Archipelago.‘ l 

On November 3, 1914, the British Admiralty announced that be- 
ginning with November 5, 1914, the whole of the North Sea would be 
considered a military area, within which merchant shipping of all kinds, 
traders of all countries, fishing craft and all other vessels would be ex- 
posed to the gravest dangers from mines which have been laid and 
from war ships searching vigilantly by night and day for suspicious 
craft. All ships passing a line drawn from the northern point of the 
Hebrides through the Faroe Islands to. Iceland would do so at their 
peril. The ships of all countries wishing to trade to and from Norway, 
the Baltic, Denmark and Holland were advised to proceed by way of the 
English Channel and the Straits of Dover, where sailing directions would 
be given them. They were warned of the dangers they would encounter 
by entering this area except in strict accordance with the Admiralty’s 
directions, but, “by strict adherence to these routes, the commerce of 
all countries will be able to reach its destination in safety, so far as 
Great Britain is concerned, but any straying, even for a few miles, 
from the course thus indicated may be followed by fatal consequences.” 

In justification of this unprecedented action in closing to neutral 
navigation a stretch of the open sea approximately 500 miles in length, 
as well as a large sea upon which neutral nations depend for their water- 
borne foreign commerce, the Admiralty announcement stated that 
“during the last week the Germans have scattered mines indiscrimi- 


? London Times, October 8, 1914. 
4 Tbid., October 19, 1914. 
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nately in the open sea on the main trade route from America to Liver- 


pool via the north of Ireland, with consequent loss to peaceful merchant 
ships and lives.” The statement continues: 


These mines cannot have been laid by any German ship of war. They have been 
laid by some merchant vessel flying a neutral flag which has come along the trade 
route as if for the purposes of peaceful commerce, and while profiting to the full by 
the immunity enjoyed by neutral merchant ships, has wantonly and recklesaly en- 
dangered the lives of all who travel on the sea, regardless of whether they are friend 
or foe, civilian or military in character. * * * In these circumstances, having 
regard to the great interests entrusted to the British navy, to the safety of peaceful 
commerce on the high seas, and to the maintenance within the limits of international 
law of trade between [with] neutral countries, the Admiralty feel it necessary to 
adopt exceptional measures appropriate to the novel conditions under which this 
war is being waged.’ 


In making a further explanation in the House of Commons on Novem- 
ber 17, 1914, Premier Asquith charged that the German naval author- 
ities resorted from the commencement of the war to the indiscriminate 
laying of mines in large numbers in the North Sea outside territorial . 
limits, and he repeated the Admiralty’s charge that neutral flags had 
been used for that purpose. Germany had, he said, not only violated 
the principle of the freedom of the seas for peaceful trading, but had 
failed to observe the provisions of the Hague convention relative to the 
laying of submarine mines. “The menace to peaceful shipping pre- 
sented by these wholly illegal methods of waging war is so great,” said 
Mr. Asquith, “that his Majesty’s Government have been compelled 
to adopt the only possible means of protection, namely, to declare the 
whole North Sea to be a military area and to restrict all shipping cross- 
ing it to a narrow passage, along which the strictest supervision can be 
exercised.” Referring to the effect of this action upon neutrals, the 
Prime Minister said: ; 

His Majesty’s Government are fully aware of the anxiety prevailing in the United 
States and other neutral countries on these subjects, and they trust that their policy 
will be fully understood. They are confident that public opinion in neutral countries 
will appreciate their earnest desire that there should be no interference with neutral 
trade provided the vital interests of Great Britain, which are at stake in the present 
conflict, are adequately maintained. Any interference by the British navy is directed 
not to increase British trade or to diminish the trade of any neutral foreign country, 


but solely to prevent goods from reaching the enemy which would increase his power 
in the war against the British and allied forces. 


6 London Times, November 3, 1914. 
8 Ibid., November 18, 1914. 
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It was Germany’s turn next, and on February 4, 1915, she issued the 
following decree: | 


The waters around Great Britain, including the whole of the English Channel, are 
declared hereby to be included within the zone of war, and after the 18th instant 
all enemy merchant vessels encountered in these waters will be destroyed, even if 
it may not be possible always to save their crews and passengers. 

Within this war zone neutral vessels are exposed to danger since, in view of the 
misuse of neutral flags ordered by the Government of Great Britain on the 31st ul- 
timo and of the hazards of naval warfare, a neutral vessel cannot always be prevented 
from suffering from the attacks intended for enemy ships. 

The routes of navigation around the north of the Shetland Islands in the eastern 


part of the North Sea and in a stretch 30 miles wide along the Dutch coast are not 


open to the danger zone.” 


In explanation of this action, which added to the dangers from mines 
the announced intention of deliberately sinking commercial vessels on 
sight regardless of the safety of passengers and crews, the German 
Government published an official memorandum “concerning retaliation 
against the measures taken by England in violation of international 
law, to stop all neutral sea commerce with Germany.” ® The memoran- 
dum charged that, although Great Britain had announced that the 
Declaration of London would be binding on its naval forces during the 
war, she had renounced it in its most important parts; that she had 
placed on the contraband list articles which, according to the Declara- 
tion and the universally recognized rules of international law, may not 
be designated as contraband, and had practically abolished the distinc- 
tion between absolute and conditional contraband; that she had violated 
the Declaration of Paris and her own decrees by seizing non-combatant 
German property on neutral ships and had taken from such ships 
German subjects liable to military service. Finally, the memorandum 
charges that by declaring the entire North Sea to be an area of war, 
Great Britain has, to a certain extent, effected a blockade of neutral 
coasts and ports in violation of international law. These measures, 
Germany states, are aimed not only at her military strength but to 
starve her entire population. Neutral Powers, the memorandum con- 
tinues, have generally acquiesced, especially have they failed to effect 
the restoration of the German subjects and property seized upon their 
ships, and have aided the British measures by adopting export and 
transit embargoes which prevent the passage of goods for peaceful 


‘ New York Times, February 7, 1915. 
8 Ibid., February 7, 1915. 
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purposes to Germany. Great Britain, having appealed to her vital 
interests as a justification for her methods of warfare, Germany also 
appeals to the same vital interests, and just as England has designated 
the area between Scotland and Norway as an area of war so Germany 
declares the waters indicated in the decree to be an area of war. 

The Department of State at Washington on February 10, 1915, 
lodged a protest with Germany against the enforcement of the decree 
in the manner indicated as regards American vessels. The American 
note declared that: 


The sole right of a belligerent in dealing with peutral vessels on the high seas is 
` limited to visit and search, unless a blockade is proclaimed and effectively maintained, 
which this Government does not understand to be proposed in this case. To de- 
clare or exercise a right to attack and destroy any vessel entering a prescribed area. 
of the high seas without first certainly determining its belligerent nationality and 
the contraband character of its cargo would be an act so unprecedented in naval 
warfare that this Government is reluctant to relieve that the Imperial Government 
of Germany in this case contemplates it as possible. The suspicion that enemy ships 
are using neutral flags improperly can create no just presumption that all ships trav- 
ersing a prescribed area are subject to the same suspicion. It is to determine ex- 
actly such questions that this Government understands the right of visit and search 
to have been recognized. 


_ With reference to the charge in the German memorandum that 
neutral governments had acquiesced in and aided the British measures, 
Secretary Bryan reminded Germany that: | 


The Government of the United States is open to none of the criticisms for un- 
neutral action to which the German Government believe the governments of certain 
of other neutral nations have laid themselves open; that the Government of the 
United States has not consented to or acquiesced in any measures which may have 
been taken by the other belligerent nations in the present war which operate to 
restrain neutral trade, but has, on the contrary, taken in all such matters a position 
which warrants it in holding those governments responsible in the proper way for 
any untoward effects upon American shipping which the accepted principles of 
international law do not justify; and that it, therefore, regards itself as free in the 
present instance to take with a clear conscience and upon accepted principles the 
position indicated in this note. 

To this protest Germany replied on February 16, 1915, that her 
' action is an act of self-defense, which her vital interests force her to 
take against England’s method of conducting maritime war and which 


neutral protests have failed to bring into accordance with the principles 
of international law generally recognized before the outbreak of hos- 
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tilities. Germany claims that she has scrupulously observed the exist- 
ing provisions of international law relative to maritime war, especially 
the Declaration of London, and has permitted food supplies to reach 
England which it was within the power of her naval forces to prevent. 
England, on the contrary, “has not shrunk from grave violations of 
international law wherever she could thereby cripple Germany’s peace- 
able trade with neutral countries, with the stated intention to cut off 
Germany from all supplies and starve her peaceful civilian population.” 
Although neutrals have protested against this illegal interception of 
trade with Germany, they have not succeeded in dissuading England 
from the course originally adopted. The situation is summarized by 
Germany as follows: 


Germany is to all intents and purposes cut off from oversea supplies with the tolera- 
tion, tacit or protesting, of the neutrals regardless of whether it is a question of goods 
which are absolute contraband or only conditional contraband or not contraband at 
all, following the law generally recognized before the outbreak of the war. On the 
other hand England with the indulgence of neutral governments is not only being 
provided with such goods as are not contraband or merely conditional contraband, 
namely, foodstuffs, raw material, et cetera, although these are treated by England 
when Germany is in question as absolute contraband, but also with goods which have 
been regularly and unquestionably acknowledged to be absolute contraband. The 
German Government believe that they are obliged to point out very particularly 
and with the greatest emphasis, that a trade in arms exists between American man- 
ufacturers and: Germany’s enemies which is estimated at many hundred million 
marks. 


Continuing, the reply, without charging a formal breach of neu- 
trality, emphasizes the fact that Germany is “placed at a great dis- 
advantage through the fact that the neutral Powers have hitherto 
achieved no success or only an unmeaning success in their assertion of 
the right to trade with Germany, acknowledged to be legitimate by 
international law, whereas they make unlimited use of their right to 
tolerate trade in contraband with England and our other enemies.” 
In view of this situation, Germany states that she is compelled to invoke 
the same powers of famine as a drastic counter-measure against Eng- 
land, and relies upon neutrals to display no less tolerance toward Ger- 
many, even if the German measures constitute new forms of maritime 
warfare, as has hitherto been the case with the English measures. In 
addition, Germany is determined to suppress with all the means at her 
disposal the supply of war material to England and her allies and as- 
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sumes that neutrals which have not prevented this trade will not oppose 
its forcible suppression by Germany. . 

The German Government disclaims any intention to destroy neutral 
rights and property, but can not shut its eyes to the dangers arising 
from mines which menace without discrimination all trade within the 
area of maritime war. Germany will not accept responsibility for acci- 
dents which may happen to neutral ships entering the closed waters. 
Such ships will not be destroyed or interfered with except to search for 


_ contraband and to take the necessary action if the presence of such un- 


neutral cargoes is established. 

The reply further calls attention to the misuse of neutral flags by | 
English merchant vessels and the arming of such vessels to resist Ger- 
man submarines. These practices make it “difficult for the German 
submarines to recognize neutral merchant vessels as such, for even a 
search will not be possible in the majority of cases, since the attacks to 
be anticipated in the case of a disguised English ship would expose the . 
commanders conducting a search and the boat itself to the danger of . 
destruction.” The continued misuse of neutral flags would render the 
German measure illusory and Germany must make her measures ‘ef- 
fective at all events. In the expectation that the American Government 
will require England to respect the American flag in the future, Germany 
states that sbe has instructed the commanders of her submarines to 
abstain from violence to American merchant vessels when they are 
recognized as such. Germany suggests, however, that it would be 
much safer if the United States convoyed their ships carrying peaceable 
cargoes and traversing the English seat of maritime war, provided that 
only such ships should be convoyed as carry no merchandise which 
would be considered as contraband according to the interpretation 
applied by England against Germany. The reply concludes: 


The German Government repeat that in the scrupulous consideration for neutrals 
hitherto practiced by them they have determined upon the measures planned only | 
under the strongest compulsion of national self-preservation. Should the American 
Government at the eleventh hour succeed in removing, by virtue of the weight which 
they have the right and ability to throw into the scales of the fate of peoples, the 
reasons which have made it the imperative duty of the German Government to take 
the action indicated, should the American Government in particular find a way to 
bring about the observation of the Declaration of London on the part of the Powers - 
at war with Germany and thereby to render possible for Germany the legitimate 
supply of foodstuffs and industrial raw materials, the German Government would 
recognize this ns a service which could not be too highly estimated in favor of more 
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humane conduct of war and would gladly draw the necessary conclusions from the 
new situation thus created. 


In connection with the foregoing correspondence it may be interest- 
ing to recall the provisions of the Hague convention of 1907 relative 
to the laying of automatic submarine contact mines. This convention 
was signed and ratified by the following belligerents engaged in the 
present naval war: Austria-Hungary, France, Germany, Great Britain 
and Japan. It was entered into for a period of seven years dating from 
the sixtieth day after the date of the first deposit of ratifications, which 
took place on November 27, 1909. It contains the usual stipulation 
that it shall not apply except when all the belligerents are parties to the 
convention. 

The convention forbids the laying of unanchored automatic contact 
mines except when they are so constructed as to become harmless one 
hour after control over them has ceased; the laying of anchored auto- 
matic contact mines which do not become harmless as soon as they have 
broken loose from their moorings; the use of torpedoes which do not 
become harmless when they have misséd their mark. It is also for- 
bidden to lay automatic contact mines off the coast and ports of the 
enemy with the sole object of intercepting commercial shipping, but 
this provision was not accepted by France and Germany. When an- 
chored automatic contact mines are employed, every possible precau- 
tion must be taken for the security of peaceful shipping and the bellig- 
erents undertake to do their utmost_to render them harmless within a 
limited time, and, when they have ceased to be under surveillance, to 
notify the danger zones, aS soon as military exigencies permit, by a | 
notice addressed to ship owners, which must also be communicated to 
the governments through the diplomatic channel. . 

At the time of its signature, dissatisfaction was expressed with the 
convention, not so much because of what it contained, but because of 
what it did not contain in the way of added prohibitions. Particu- 
larly interesting at this time are the remarks at the Conference made by 
Sir Ernest Satow on behalf of the British delegation: 


Having voted for the Mines Convention which the Conference has just accepted, 
the British delegation desires to declare that it cannot regard this arrangement as 
furnishing a final solution of the question, but only as marking a stage in international 
legislation on the subject. It does not consider that adequate account has been 
taken in the convention of the rights of neutrals to protection, or of humanitarian 
sentiments which cannot be neglected. The British delegation has done its best to 
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bring the Conference to share its views, but its efforts.in this direction have remained 
without result. The high seas, gentlemen, form a great international highway. 
If in the present state of international laws and customs belligerenta are permitted 
to fight out their quarrels upon the high seas, it is none the less incumbent upon them 
to do nothing which might, long after their departure from a particular place, render 
this highway dangerous for neutrals who are equally entitled to use it. We declare 
without hesitation that the right of the neutral.to security of navigation on the 
high seas ought to come before the transitory night of the belligerent to employ these 

seas as the scene of the operation of war. 

Nevertheless, the convention as.adopted imposes upon the belligerent no restric- 
tion as to the placing of anchored mines, which consequently may be laid wherever 
the belligerent chooses, in his own waters for self-defense, in the waters of the enemy 
as a means of attack, or finally on the high seas, so that neutral navigation will 
inevitably run great risk in time of naval war and may be exposed to many a dis- 
aster. We have already on several occasions insisted upon the danger of a situation 
of this kind. We have endeavored to show what would be the effect produced by 
the loss of a great liner belonging to a neutral power. We did not fail to bring for- 
ward every argument in favor of limiting the field of action for these mines, while 
we call. very special attention to the advantages which the civilized world would 
gain from this restriction, since it would be equivalent to diminishing to a certain 
extent the causes of warlike conflicts. It appeared to us that- by acceptance of the 
proposal made by, us at the beginning of the discussion, dangers would have been 
obviated which in every maritime war of the future will threaten to disturb friendly 
relations between neutrals and belligerents. But, since the Conference has not shared 
our views, it remains for us to declare in the most formal manner that these dangers 
exist, and that the certainty that they will make themselves felt in the future is due 
to the incomplete character of the present convention. 

As this convention, in our opinion, constitutes only a partial and inadequate solu- 
tion of the problem, it cannot, as has already been pointed out, be regarded as a 
complete exposition of interfational law on this subject. Accordingly, it will ‘not . 

' be permissible to presume the legitimacy of an action for the mere reason that this 
convention has not prohibited it. This is a principle which we desired to affirm, 
| and which it will be impossible for any state to ignore, whatever its power.® 


Equally interesting is the reply of Baron Marschall von Bieberstein 
` on behalf of Germany: 


That a belligerent who Jays mines assumes a very heavy responsibility towards ` 

. neutrals and towards peaceful shipping ig a point on which we are all agreed. No 
' one will resort to this instrument of warf arfhre unless for military reasons of an abso- 
' lutely urgent character. But military acts are not solely governed by stipulations 
| of international law. There are other facts. Conscience, good sense, and the sense 
| of duty imposed by principles of humanity will be the surest guides for the conduct 
, of sailors, and will constitute the most effective guarantee against abuses. The 
officers of the German navy, I loudly proclaim it (je le dis à haute voix), will always 
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fulfill in the strictest fashion the duties which emanate from the unwritten law of 
humanity and civilization. I have no need to tell you that I entirely recognize the 
importance of the codification of rules to be followed in war. But it would be a great 
mistake to issue rules the strict observation of which might be rendered impossible 
by the law of facts. It is of the first importance that the international maritime law 
which we desire to create should only contain clauses the execution of which is 
possible from a military point of view—is possible even in exceptional circumstances. 
Otherwise the respect for law would be lessened and ita authority undermined. It 
would also seem to us to be preferable to maintain at present a certain reserve, in 
the expectation that seven years hence it will be easter to find a solution which will 
be acceptable to the whole world. As to the humanitarian sentiments of which the 
British delegate has spoken, I cannot admit that there is any country in the world 
which is superior to my couĝtry or my Government in the sentiment of humanity.” 


THE USE OF NEUTRAL FLAGS ON MERCHANT VESSELS OF BELLIGERENTS 


The United States took official notice of the declaration of the German 
Admiralty on February 4, 1915, that the British Government had on 
January 31, 1915, explicitly authorized the use of neutral flags on British 
merchant vessels for the purpose of avoiding recognition by the German 
naval forces, and on February 11, the American Ambassador at London, 
acting under instructions of the Department of State, addressed a 
communication to Great Britain, which, reserving for future consider- 
ation the legality and propriety of the deceptive use of the flag of a 
neutral Power in any case for the purpose of avoiding capture, pointed 
out the serious consequences which may result to American vessels if 
the practise be continued. The action of the captain of the Lusitania, 
who had recently raised the American flag as his vessel approached the 
British coast in order to escape anticipated attacks by German sub- 
marines, was called to the attention of the Foreign Office, and, in re- 
questing Great Britain to restrain British vessels from the’ deceptive. 
use of the flag of the United States in the sea area defined in the German 
declaration, Secretary Bryan said: 


The occasional use of the flag of a neutral or an enemy under the stress of imme- 
diate pursuit and to deceive an approaching enemy, which appears by the press re- 
ports to be represented as the precedent and justification used to support this action, 
seems to this government a very different thing from an explicit sanction by a bellig- 
erent government for its merchant ships generally to fly the flag of a neutral Power 
within certain portions of the high seas which are presumed to be frequented with 
hostile warships. The formal declaration of such a policy of general misuse of a 
‘neutral’s flag jeopardizes the vessels of the neutral visiting those waters in a peculiar 
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degree by raising the presumption that they are of belligerent nationality regardless 
of the flag which they. may carry. 

In view of the announced purpose of the German Admiralty to engage in active 
naval operations in certain delimited sea areas adjacent to the coasts of Great Britain 
and Ireland, the Government of the United States would view with anxious solicitude 
any general use of the flag of the United States by British vessels traversing those 
waters. A policy such as the one which His Majesty’s Government is said to intend 
io adopt, would, if the declaration of the German Admiralty is put in force, it seems 
clear, afford no protection to British vessels, while 1t would be a serious and constant 
menace to the lives and vessels of American citizens. 


A refusal to comply with the American request would, it was asserted 
“impose upon the Government of Great Britain a measure of respon- 
sibility for the loss of American lives and vessels in case of an attack by 
a German naval force.” 

Great Britain replied on February 19th, and with reference to the 
Lusitania explained that the American flag was raised by the captain 
- upon the request of the American passengers on board, and without any 
advice from the British Government. Regarding the general question 
raised in Secretary Bryan’s note, the British memorandum continued. 


The British Merchant Shipping Act makes it clear that the use of the British 
flag by foreign merchant vessels is permitted in time of war for the purpose of escaping 
capture. It is believed that in the case of some other nations there is a similar recog- 
nition of the same practice with regard to their flags and that none have forbidden it. 
It would therefore be unreasonable to expect His Majesty’s Government to pass 


legislation forbidding the use of foreign flags by British merchant vessels to avoid ` 


capture by the enemy. Now that the German Government have announced their 
intention to sink merchant vessels at sight with their non-combatant crews, cargoes 
and papers, .a proceeding hitherto regarded by the opinion of the world not as war, 
but as piracy, it is felt that the United States Government could not fairly ask the 
British Government to order British merchant vessels to forego the means—always 
hitherto permitted—of escaping not only capture but the much worse fate of sinking 
and destruction. Great Britain has always when neutral accorded to the vessels of 
other states at war, liberty to use the British flag as a means of protection against 
capture and instances are on record when United States vessels availed themselves 
of this facility during the American Civil War. It would be contrary to fair expecta- 
tion if now when the conditions are reversed the United States and neutral nations 
were to grudge to British ships liberty to take similar action. The British Gov- . 
ernment have no intention of advising their merchant shipping to use foreign flags 
as a general practice or to resort to them otherwise than for escaping capture or 
destruction. 

The obligation upon a belligerent warship to ascertain definitely for itself the ns- 
tionality and character of a merchant vessel before capturing it and a fortiori before 
sinking and destroying it has been universally recognized. If that obligation is ful- 
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filled, hoisting a neutral flag on board a British vessel can not possibly endanger 
neutral shipping and the British Government hold that if loss to neutrals is caused 
by disregard of this obligation it is upon the enemy vessel disregarding it and upon 
the government giving orders that it should be disregarded that the sole responsibility 
for injury to neutrals ought to rest. 


POSTPONEMENT OF THE ANNUAL MEBTING OF THE SOCIETY 


The Executive Committee on March 13, 1915, held a meeting at No. 2 
Jackson Place, Washington, D. C., to consider the program of the Ninth 
Annual Meeting of the Society, which had been referred to it because it 
was found to be inconvenient for a sufficient number of members of the 
Committee on the Ninth Annual Meeting to assemble for that purpose. 
There were present at the meeting the following members: 


HoNoRABLE JOHN W. Foster, Chairman 
HONORABLE CHANDLER P. ANDERSON, 
Mr. Cuartes HENRY BUTLER, 

Mr. Jackson H. RALSTON, 

Mr. James Brown Scorr. 


Communications were received from the following members: 


HONORABLE GEORGE GRAY, 
HONORABLE ROBERT LANSING, 
HonoraBLe Ermou Roor, 
Proressor GEoRGE G. WILSON. 


At the meeting an invitation from the Chairman of the Section on 
International Law of the Second Pan-American Scientific Congress was 
laid. before the Committee, inviting the Society to participate in the 
meeting of that Congress to be held in Washington from December 27, 
1915, to January 8, 1916. The preliminary program of the Congress 
which has been sent to each member of the Society, enumerates the sub- 
jects to be discussed in the Section on International Law. 

It will be noted from the program that it is expected that the first 
session of the American Institute of International Law will also be held 
in connection with the Congress. This newly organized Institute is 
made up of representatives of national societies of international law 
formed in the different Pan-American countries, of which a number are 
already in existence. It will be recalled that at the last meeting of the 


474 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


TN it was voted to affiliate and co-operate with this Institute. 
(Proceedings for 1914, pp. 231-232.) 

In view of the invitation to participate in the Congress, which is 
officially convened and supported by the Government of the United 
-States and which will awaken interest in all the other American countries, 
‘the Executive, Committee deemed it desirable and advisable that the 
Society should take part in the proceedings of the Congress and accord- 
ingly decided to postpone the Ninth Annual Meeting until that time so 
that it may be held in conjunction with the meeting of the Congress. 
It is expected not only that the members of the Society will take part 
in the meetings of the Section on International Law of the Congress, 
but that the Society itself will hold its regular meeting to discuss its 
own program, which will be arranged with the dates of meeting and sent 
out in ı due course, and hold its annual ie as usual. 


THE DIPLOMATIC CORRESPONDENCE BETWEEN THE UNITED STATES AND 
OTHER POWERS CONCERNING THE WAR 


‘The JouRrNaL has supplied its readers in recent SUPPLEMENTS with 
the diplomatic correspondence published by the different belligerents 
relating to the outbreak of the war in Europe. This correspondence has 
been published in a number of other places in pamphlet or fugitive form, 
but it has been thought advisable to print it in the SupeLemunr to the 
JOURNAL so that its readers may have it in form suitable for permanent 
preservation and ready reference: 

The voluminous proportions of these documents has, however, made 
it impracticable to include in the SuppLummnT the text of the correspond- 
ence which has taken place between the United States and belligerent 
countries relating to questions arising from the war regarding neutral 
and belligerent rights. Important portions of these documents have 
-been and will be summarized from time to time in our editorial columns, 
but the full text of the correspondence is equally as interesting and 
valuable for permanent preservation as the diplomatic ee 
of the European governments relating to the war. 

_ The Jouga is happy to.announce that it has arranged to issue a 
special SUPPLEMENT to accompany the July number which will contain 
a complete collection of the diplomatic correspondence of the United 
States with other countries concerning the questions above mentioned 
which will cover the period from the outbreak of the war, namely Au- 
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gust 1, 1914, to June 30, 1915. In order to assure our readers of the 
absolute accuracy of the documents, the material will be collected and 
collated by the Department of State and turned over to the oe 
for publication. 

No extra charge for ‘the special SUPPLEMENT will be made to E N 
of the Society and readers of the JourNaL, but an extra edition will be 
run off to supply non-members at a nominal price. 


THE EFFECT OF THE WAR ON INTERNATIONAL LAW - 


It has been common during the past few months to meet with state- 
ments that the present warn Europe has demonstrated the ineffective- 
ness- of international law, both conventional and customary, to bind 
nations in their mutual intercourse in peace and to restrict and control 
their actions in war. In support of these assertions, we are referred to 
the failure of the nations now at war to appeal to the Hague tribunal, in 
accordance with the provisions of the convention for the pacific settle- 
ment of international disputes, before resorting to the. use of, force; 
to the conversion of a country whose neutrality bad been solemnly 
guaranteed by long-standing treaties into one of the principal battle- 
fields of Europe; to the atrocities and devastation in violation of the 
laws of land warfare and of civilization and humanity, reported in the 
meager news dispatches and officially charged by the belligerent govern- 
ments one against the other; and to the apparent disregard or evasion of 
rules which we had reason to suppose would be observed in the operations 
of naval warfare. The conclusion drawn from these facts, real or alleged, 
is that it is a waste of time further to discuss the principles of inter- 
national law or to advocate their more general acceptance. ' 

Such statements, it is believed, are those of persons whose powers of 
perception are limited to the single problem in hand. If war had the effect 
on international law which we are told the present war has had or will 
have, the system would never have come into being and been developed 
through centuries of well-nigh incessant war into the strong and well- 
formed body of principles in which we find it at the present day. The 
recurrence of war affords no more reason for losing faith in international 
law than the recurrence of private crime would be a justification for 
abolishing domestic law and substituting a reign of internal anarchy. 
Just as a repetition of private crime moves us to increase our legal safe- 
guards to private life and property and points the way, so also does the 
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recurrence of war result in the strengthening.and developing of the legal ` 
principles which nations have adopted as a check on international crime. 
The action of one nation or of any group of nations can not over-night 
undo a collective work of all the nations extending over a period of time - 
measured by centuries. 

It would be pedantry to show how, through the attempt to regulate 
- war, that system of jurisprudence which we call the law of nations has 
‘come into being. The attempts of the theologians and canonists of the 
Middle Ages to prevent wars that were unjust led to the examination of 
justice and the advocacy of its application between Christian nations, 
which were looked upon as forming 4 society requiring law for its govern- 
‘ment. It is perhaps worth while to recall, in this connection, that the 
principles of the law which-should regulate the conduct of nations in 
their mutual intercourse were first stated in systematic form by the 
illustrious Grotius during the Thirty Years’ War, and that the war itself’ 
caused him to write his treatise on the Rights of War and of Peace, which 
convinced statesmen, bound nations, and molded the thought of future 
generations, substituting as it did a rule of conduct based upon right 
reason for mere force, which, as John Bright rightly said, is not an ar- 


gument. 
As Grotius himself said: 


* * * holding it to be most certain that there is among nations a common law 
of Rights which is of force with regard to war, and in war, I saw many and grave - 
causes why I should write a work on that subject. For I saw prevailing throughout 
the Christian world a license in making war of which even barbarous nations would 
have been ashamed; recourse being had to arms for slight reasons or no reason; and 
when arms were once taken up, all reverence for divine and human law was thrown 
away, just as if men were thenceforth authorized to commit all crimes without re- 
straint. i 
_ War has not been abolished, but warfare has taken on some of the 

refinements and amenities of civilization. This may seem a small matter 
and a trifling change to those who condemn the system and who would 
banish it from the face of the earth; but it is a fact that from the desire 
‘to regulate war, a sense of justice has entered into the relations of nations, 
and that from the regulation of war that system of jurisprudence which 
_ we call the law of nations has largely sprung. This is indeed a very happy 
and a very comforting, though an unexpected, result. Thus, in this 
evil—and war is at least an evil, often a crime—with which we are con- 
fronted, indeed enmeshed and surrounded, we may nevertheless find 
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this comfort—“from seeming evil still educing good”—that by the per- 
sistent regulation of that which should not exist, we have called into 
being a system of law by means of which peace will ultimately result. 

It can not be denied, however, that wars are now less frequent than 
in the past, notwithstanding the greatly increased complexity of inter- 
national relations and therefore of the pretexts for war. If this be ad- 
mitted, as it must, it would seem that international law has been sub- 
stituted for the force formerly employed in these innumerable disputes 
which now no longer require it for their settlement. The development 
of the principles of international law and the extension of their applica- 
tion, concurrently with the decrease in the causes and actual outbreaks 
of war, are convincing proof of the permanency and effectiveness of the 
system. . 

The trouble with our critics is, if their criticism be sincere, that they 
seem to labor under the delusion that the abolition of war, or the general 
substitution for it of legal methods, is the work of a single lifetime or of 
a single generation. A fair knowledge of human history or an average 
amount of experience in practical human affairs leaves no foundation 
for such an illusion. The lives of men are nothing as compared with the 
lives of nations, and each generation can only hope to witness slight and 
perhaps sometimes faltering steps of progress. Each war must be com- 
pared with its predecessors to determine what, if any, effect it may have 
= upon the future of international law. 

Examining the present war with this object in mind, we can already 
see signs of very great progress in the development of the science. If 
we are to believe the published documents of the different governments, 
we find most of the European Powers proposing and urging a recourse 
to the Hague tribunal, or to an informal conference of interested Powers, 
to avoid war, and when war was not prevented in this way we find every 
- belligerent government, without exception, publishing its reasons, 
laying the documents in its case before the world at large and appealing 
to public opinion in all quarters of the globe to justify its actions. Such 
an appeal, on such a large scale, has never before been made, and we are 
justified in the belief that the public opinion of mankind—-which is the 
great, indeed the only, practicable sanction for international law—is at 
last recognized, even by monarchs not supposed to be responsible to 
popular approval for their actions. 

We find again that the greatest burden that some of the belligerents 
have to bear in the present war is the charge that they have violated 
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treaties and disregarded the rules of TER law. Itis curious to 
note in this connection that the country against which this charge is most 
frequently and violently made had, up to a few years ago, not a single 
chair in all its great educational system exclusively devoted to the teach- 
ing of international law. 

The Congress of Westphalia, which ended the Thirty Years’ War, 
marks an epoch in international relations, and it may well be that the 
peace which ends the present unfortunate war, and the means taken to 
prevent the violation of its terms, will likewise mark a new era in inter- 
national relations. If international law, in the sense in which we under- 
_ stand it, entered into the practice of nations with the Peace of West- 
phalia, the enforcement of international law may ve from the peace 
which we hope may not be long oeteHee: 


ho 
THE DEPARTMENT OF STATE AND THE WAR—ADMISSION TO THE 
DIPLOMATIC SERVICE ; 


' The Honorable Robert Lansing, Counselor for the- Department of - 
State, delivered an interesting address at the dinner of the Amherst 
Alumni, held in New York on February 24, 1915, which dealt with the 
many and difficult problems arising out of the war upon which the De- . 
partment of State is obliged to pass. In the latter portion of his address 
he spoke of the diplomatic service, approving examination for admissron 
to the service for the lower positions and promotions within the lower. 
grades, while leaving the administration free to select the higher officials, 
such as ministers or ambassadors, either from within or without the 
service as may seem advisable. It is proposed to quote these portions — 
of the address and to make such comment as may be ee by the 
` subject-matter. 

Reversing the order, ie first quotation shows Mr. EE s relations 
to the problems arising out of the war and the way in which they are 
met and solved. He said: 

It is my duty, as many of you know, to deal with the questions of international 
law and usage, which are arising every day m our relations with other countries. 
These questions are of absorbing interest and many of them are extremely complex 
because this war in its magnitude and methods is different from all the wars which 
have gone before. ‘One can look in vain for precedents in many cases. In fact we 
have to abandon precedent, that time honored refuge of jurists and diplomatists, and 
lay hold of the bed rock of principle. Diplomacy today is wrestling with, novel 
problems, to which it must apply natural justice and practical common sense, 
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The expressions “natural justice and practical common sense” elude 
definition. Justice is hard to get hold of, and natural justice still harder. 
Common sense still awaits a satisfactory definition. The meaning, how- 
ever, would seem to be that, in the absence of a recognized rule of law, 
_we are to create a rule based upon the fundamental principles of law, and 
practical common sense undoubtedly means the common sense of a man 
of experience, who decides in the fullest knowledge and with due regard 
to the facts as found. 

Mr. Lansing then passed to the new problems, of which he said: 


This great conflict has introduced the submarine, the aeroplane, the wireless tel- 
egraph and new forms of explosives. It has made mechanical motive power an ab- 
solute necessity in military operations. The old strategy of surprise has given place 
to mobility. The petroleum products, essential to rapid motion in the air, on Jand, 
and beneath the sea, are as necessary to a modern army and navy as arms and am- 
munition. New devices for communication and transportation are used now for the 
first time in war, and new modes of attack are employed. 

The result is that neutral nations have had to meet a series of problems, which 
have never been solved. The liability of error, the danger of unintentional impartial- 
ity, and the constant complaint of one or another of the belligerenta make the path 

of neutrality rough and uncertain. 

' In addition to these dangers which beset the way of a neutral it is impossible to 
proceed with that deliberation, which would appear to be the part of wisdom. Things 
have to be done, not studied these days. The motto, “Do it now” is not a piece of 
advice in the Department of State. It is a command. A question which is a week 
old, is ancient history. Considering the customary slow and dignified ways of diplo- 
macy, this “touch and go” method of doing business was a decided innovation and 
compelled a radical change in the machinery through which our foreign affairs are 
conducted. - 


It is common knowledge that the war increased manifold the business 
of the Department of State, whose duty it is to look after the interests 
of American citizens in foreign parts. How the Department met these 
new responsibilities is thus stated by Mr. Lansing: 


When the war began early last August the Department of State, amply equipped 
for its work in times of peace, was forced to reorganize immediately to meet the new 
conditions and the enormous increase of its business. With tens of thousands of 
Americans in Europe clamoring to get home, with the majority of the belligerents 
turning over their affairs to our diplomatic representatives, with banking credits 
gone, and with telegraphic communications uncertain and doubtful, the difficulties 
of the situation were staggering. New bureaus were hastily created. The Depart- 
mental force with many inexperienced recruits worked days, nights and Sundays. 
The correspondence of the Department increased ten-fold. The whereabouts and 
welfare of probably 100,000 Americans were sought for anxious friends. Credits 
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were established in the various European capitals and hundreds of thousands of 
dollars were transmitted to stranded Americans abroad. 

While this was going on at Washington, our embassies, legations and consulates 
were taxed beyond their capacity not only in caring for our people but in caring for 
the interests of other nations confided to them. All at once the Department of State 
found itself the diplomatic clearing-house of the world, as well as the banker, trans- 
portation agent, and medium of communication for Americans abroad. And, while 
these new responsibilities were thrust upon it, questions of neutral rights and neutral 
duties were being presented to the Department every day, which required immediate 
answer. That the Department of State was able to meet these extraordinary con- 
ditions is common knowledge. a 


Mr. Lansing then considered whether the diplomatic service as a 
whole should be brought within the civil service, or whether the lower 
grades should be covered by it, leaving the administration free to fill 
the higher grades by appointment from civil life. Mr. Lansmg’s opinions 
are clear-cut and, as he can be taken as representing the views of the 
administration, this portion of his address is quoted in full: 


.The newspapers have recently given a good deal of prominence to addresses and 
articles advocating that our diplomatic officers be brought under civil service rules 
in the same way that the entire consular service—thanks to President Wilson—is 
regulated in the matter of appointments and promotions. I must say that the em- 
phatic opinions of some of our former representatives are rather amusing, when one 
considers that they would never have been appointed under civil service rules. 

I will not discuss the value of their opinions, or how much weight should be given 
to such authorities. The trouble is that they as well as other advocates of the system 
start out on wrong premises. Chief of these, I think, is the idea that an Ambassador 
or Minister never acts independently, and his only duty i is to repeat words put in his 
mouth by the Department of State; that he has no more initiative than a consular 
officer. Now that idea is a common one; it is quite generally believed. If it were 
true, a permanent diplomatic corps would be just the thing. The fact is, it is a fal- 
lacy. Successful diplomacy requires today individual initiative and sound judgment, 
as it always has. It is the man of force, of originality, of personality, who becomes 
distinguished in the diplomatic service. On men of that character the success of an 
Administration’s foreign policies depends. They must also be men who comprehend 
those policies, who are in hearty sympathy with them, and who are enthusiastic and 
untiring in carrying them out. Now that goes a good deal beyond merely obeying 
orders. 

Of course what I have said does not apply to the subordinate officers of the diplo- 
matic service. I am referring to Ambassadors and Ministers, not to Secretaries. 
There is no doubt in the case of Secretaries competitive examinations for appoint- 
ments and promotions work well. I am not sure that the system might not be ex- 
tended to some of the less important missions. But, when it comes to the principal 
posts abroad, I am strongly opposed to tying the hands of the President in any way. 

Success in diplomacy depends so much on temperament, on reputation, on ‘char- 
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acteristics which have won distinction in other fields of enterprise that it would be 
most unwise to restrict the Presidential power. If we had obtained all our Ambas- 
seadors and Ministers by promotion, we would not have had men at London like 
“E. J. Phelps and Joseph H. Choate, or in the present crisis men like Myron T. Herrick 
and Brand Whitlock. Such men, inexperienced in diplomatic practice but equipped 
with qualities which command respect and achieve success, are the ones who have 
brought lustre to American diplomacy. 

I realize that sometimes mistakes will be made, and that some of the untried 
diplomats sent abroad are failures; that is natural; but after nearly twenty-five years 
of more or less intimate acquaintance with the Department of State I can say that 
the large majority—the very large majority—of our diplomatic representatives have 
maintained the dignity and standard of excellence, which have in the past char- 
acterized the diplomatic service of the United States. 

Now what I have said will not, I know, meet with the approval of all of you. The 
idea of competitive examinations for public service is pretty deeply imbedded in 
popular favor. It has in a measure prevented public office from being the victim of 
favoritism. But it should not go too far. The President is responsible to the people 
for the conduct of our foreign affairs. He should be free to choose his agents where 
_ he will. They should be his friends, and in full harmony with the ideas and aspira- 
tions of his Administration, men who have a personal interest in carrying out the 
President’s will. 


VIOLATIONS OF NEUTRAL WATERS 


It was announced in the press that, on March 14, 1915, the German 
cruiser Dresden was captured off Chilean waters. The facts appear to be, 
however, that the Dresden sought refuge within Chilean waters near 
Juan Fernandez Island, that the Chilean authorities had ordered it to 
put to sea or to be interned, and that the British cruisers Glasgow and 
Kent and auxiliary cruiser Orama entered Chilean waters and destroyed 
the Dresden. The British Government has admitted that the Dresden 
was destroyed by British cruisers within Chilean waters and has offered 
an apology for the violation of Chilean sovereignty, without seeking to 
excuse the action of its overzealous agents, for whose conduct there is no 
excuse in point of law. 

This question is one which, as Lord Mansfield a say, can only 
be obscured by argument. The authorities are clear and in point. 
They hold that a belligerent should not attack a ship of the enemy 
within neutral jurisdiction, that if the enemy ship is thus attacked it 
should not defend itself, at least not in the first instance, but that it 
should appeal to the neutral country to prevent this violation of its 
neutrality; that the capture, although made within neutral jurisdiction, 
is valid between. the belligerents, as enemy property may be taken where 


482 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


found, and that it is the right of the neutral, not of the enemy whose 
vessel has been captured, to protest. 

As neutral jurisdiction has from time to time been violated by 
over-zealous and irresponsible officers, it may be well to cite and 
to quote the material portions of some of the leading cases on the 
subject. 

The facts in ier case of the Eliza Ann (1 Dod. 244), decided in 18138, 
are thus briefly stated by the reporter: “These were three cases of Amer- 
ican ships, laden with hemp, iron, and other articles, and seized in Hanoe 
Bay, on the 11th of August, 1812, by His Majesty’s ship Vigo, which was 
then lying there, with other British ships of war. A claim was given, 
_ under the direction of the Swedish minister, for the ships and cargoes, 
_ ‘as taken’ within one mile of the main land of Sweden, and within the 

territory of his Majesty the King of Sweden, contrary to and in violation 
of the law of nations, ang the territory and jurisdiction of his said 
Maj esty. 79) 

Upon this statement of fact Lord Stowell (then Sir William a 

said: 


A claim has been given, by the Swedish consul, for these ships and cargoes, 28 
having been taken within the territories of the King of Sweden, and in violation of his 
territorial rights. This claim could not have been given by the Americans themselves; 
for it is the privilege, not of the enemy, but of the neutral country, which has a right 
to see that no act of violence is committed within its jurisdiction. When a violation 
of neutral territory takes place, that country alone, whose tranquillity has been dis- 
turbed, possesses the right of demanding reparation for the injury which she has 
sustained.! It is a principle which has been established by a variety of decisions, both 
in this and the Superior Court,? that the enemy, whose property has been captured, 
cannot himself give the claim, but must resort to the neutral for his remedy. Acts 
' of violence by one enemy against another are forbidden within the limits of a neutral 
territory, unless they are sanctioned by the authority of the neutral state, which it 
has the power of granting to either of the belligerents, subject, of course, to a respon- 
sibility to the other. A neutral state may grant permission for such acts beforehand, 
or acquiesce in them after they shall have taken place; or it may, as has bean done in 
the present instance, step forward and claim the property. 


The British ship Mase (The Anne, 3 Wheaton, 435), with a cargo be- 
longing to a British subject, was, to quote the language of the reporter, 
“captured by the privateer Ultor, while lying at anchor, near the Spanish 
part of the island of St. Domingo, on the 13th of March 1815, and carried 


1 The Purissima Conception, 6 C. Rob. 45; a 1 Dod. 412. 
* Etrusco, Lords, 1795. : 
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into New York for adjudication.” After stating that “the capture was 
made within the territorial limits of Spanish St. Domingo,” Mr. Justice 
Story, speaking for the Supreme Court, said: 


The claim of the Spanish Government for the violation of its neutral territory 
being thus disposed of, it is next to be considered, whether the British claimant can 
assert any title founded upon that circumstance?. By the return of peace, the claim- 
ant became rehabilitated with the capacity to sustain a suit in the courts of this 
country; and the argument is, that a capture made in a neutral territory is void; and 
therefore, the title by capture being invalid, the British owner has a right to restitu- 
tion. The difficulty of this argument rests in the incorrectness of the premises. A 
capture made within neutral waters is, as between enemies, deemed, to all intents and 
purposes, rightful; it is only by the neutral sovereign that ita legal validity can be 
called in question; and as to him and him only, is it to be considered void. The 
enemy has no rights whatsoever; and if the neutral sovereign omits or declines to 
interpose a claim, the property is condemnable, jure belli, to the captors. This is the 
clear result of the authorities; and the doctrines rest.on well established principles 
of public law. 

There is one other point in the case which, if all other difficulties were removed, 
would be decisive against the claimant. It is a fact, that the captured ship first com- 
menced hostilities against the privateer. This is admitted on all sides; and it is no 
excuse, to assert that'it was done under a mistake of the national character of the 
privateer, even if this were entirely made out in the evidence. While the ship was 
lying in neutral waters, she was bound to abstain from all hostilities, except in self- 
defence. The privateer had an equal title with herself to the neutral protection, and 
was in no default, in approaching the coast, without showing her national character. 
It was a violation of that neutrality which the captured ship was bound to observe, 
to commence hostilities, for any purpose, in these waters; for no vessel coming thither 
was bound to submit to search, or to account to her for her conduct or character. 
When, therefore, she commenced hostilities, she forfeited the neutral protection,.and 
the capture was no injury for which any redress could be rightfully sought from the 
neutral sovereign. : 


The General Armstrong (2 Moore’s International Arbitrations, p. 1071, 
decided in 1852) an American privateer, put into the port of Fayal, in 
the Azores, September 26, 1814, in order to obtain a supply of fresh 
water. The next day a British squadron entered the port of Fayal. 
A fight ensued in which the privateer, after defending itself with great 
spirit, was abandoned and destroyed by its crew to prevent its falling 
into the hands of the British. The United States maintained that 
Portugal should have protected the American vessel and that, having 
` failed to do so, it was liable in damages for its loss. Portugal refused to 
accept liability and, after much correspondence, the case was submitted 
in 1851 to the President of the French Republic, later the Emperor, | 
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Napoleon III. After stating the facts as he understood them, the 
Prince-President thus concluded: 


The weakness of the garrison of the island, and the undoubted decay of the guns 
in the forts, rendered all armed ETVE AMON on his [the Portuguese governor’s] part 
impossible; 

Considering, in this state of iiaa that Captain Reid [the commander of the 
General Armstrong], not having applied, in the beginning, for the intervention of the 


‘- neutral sovereign, and having had recourse to arms for the purpose of repelling an 


unjust aggression, of which he claimed to be the object, thus failed to respect the 
neutrality of the territory of the foreign sovereign, and réleased that sovereign from 
the obligation to ufford him protection by any: other means than that ‘of a pacific 
intervention; ; 

From which it follows that the Government of Her Most Faithful Majesty cannot 
be held responsible for the results of a collision, which took place in contempt of her 
rights of sovereignty, in violation of the neutrality of her territory, and without the 
local officers or lieutenants having been requested in proper time and warned to 
grant aid and protection to those to whom it was due; 

Therefore, we have decided and we declare that the claim presented by the Govern- 
ment-of the United States against Her Most Faithful Majesty has no foundation, 
and that no indemnity is due by Portugal, in consequence of the loss of the American 
brig, thg privateer General Armstrong. 


The case of the Florida (101 U. S. 37, decided in 1879), which ERR 
during the Civil War, is very interesting. The Florida, a Confederate 
steamer, was lying in the port of Bahia, Brazil. On the night of Octo- 
ber 7, 1864, it was attacked and captured by the U. S. steamer Wachusett 
against the protest of the Brazilian authorities. The Florida was brought 
to Hampton Roads, where it was sunk by a collision. The commander 
of the Wachusett libelled the Florida as prize of war. On confirming the 
judgment of the District Court dismissing the case, the Supreme Court 
said, per Mr. Justice Swayne: 


The legal principles applicable to the facts disclosed in the record are well settled 
in the law of nations, and in English and American jurisprudence. Extended remarks 
upon the subject are, therefore, unnecessary. See Grotius, De Jure Belli, b. 3, c. 4, 
sect. 8; Bynkershoek, 61, c. 8; Burlamaqui, vol. ii, pt: 4, c. 5, sect. 19; Vattel, b. 3, c. 
re Me 132; Dana’s Wheaton, sect. 429 and note 208; 3 Rob. Ad. Rep. 373; 5 id. 21; 
The Anne, 3 Wheat. 435; La Amistad de Rues, 5 id. 385; The Santissima Trinidad, 
7 id. 288, 496; The Str William Peel, 5 Wall. 517; The Adela, 6 id. 266; 1 Kent, Com. 
(last ed.}, pp. 112, 117, 121. 

Grotius, speaking of enemies in war, saya: “But that we may not kill or hurt them 
in a neutral country, proceeds not from any privileges attached to their persons, 
_ but from the right of the prince in whose dominions they are.” 

A capture in neutral waters is valid as between belligerenta. Neither a bellig- 
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erent owner nor an individual enemy owner can be heard to complam. But the 
neutral sovereign whose territory has been violated may interpose and demand repar- 
ation, and is entitled to have the captured property restored. 

The latter was not done in this case because the captured vee had been sunk and 
lost. It was, therefore, impossible. * * * | 

The Brazilian Government was justified by the law of nations in demanding the 
return of the captured vessel and proper redress otherwise. It was due to its own 
character, and to the neutral position it had assumed between the belligerents in the 
war then in progress, to take prompt and vigorous measures in the case, as was done. 
The commander was condemned by the law of nations, public policy, and the ethics 
involved in his conduct. 


The late Mr. W. E. Hall, thus comments upon the case: 


The latter [the Cabinet at Washington] was unable to restore the vessel, which had 
foundered in Hampton Roads, but it surrendered the crew, and offered a more special 
satisfaction for the affront to Brazilian sovereignty by saluting the flag of the Empire 
at the spot where the offence had been committed, by dismissing the consul at Bahia 
[who had incited the attack], and by sending the captain of the Wachusett before a 
court-martial. (Hall’s International Law, 4th ed., p. 644.) 


- 


In view of these authorities, comment on the action of the British | 
cruisers in attacking and sinking the Dresden within Chilean waters 
would seem to be unnecessary. It may, however, be stated in conclusion 
that, in 1798, Great Britain demanded the return of the British ship 
Grange, seized in the Delaware Bay by the French cruiser L’E'mbuscade, 
and the United States complied with this request. 

The consensus of opinion on this subject is thus stated in the Hague 
Convention concerning the Rights and Duties of Neutral Powers in 
Naval War, of October 18, 1907: 


Article 1. Belligerents are bound to respect the sovereign rights of neutral Powers 
and to abstain, in neutral territory or neutral waters, from any act which would, if 
knowingly permitted by any Power, constitute a violation of neutrality. 

Article 2. Any act of hostility, including capture and the exercise of the right of 
search, committed by belligerent war-ships in the territorial waters of a neutral 
Power, constitutes a violation of neutrality and is atrictly forbidden. 

Article 3. When a ship has been captured in the territorial waters of a neutral 
Power, this Power must employ, if the prize is still within its jurisdiction, the means 
at its disposal to release the prize with its officers and crew, and to intern the prize 
crew. ; 

If the prize is not in the jurisdiction of the neutral Power, the captor government, 
on the demand of that Power, must liberate the prize with its officers and crew. 


It is believed that the last clause of Article 3 “implies,” as specifically 
stated by the United States in adhering to the convention, “the duty 
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of a neutral Power to make the demand therein mentioned for the return 
of a ship captured within the neutral jurisdiction and no ee within 
that junecen an. j 


THE INTERNMENT OF GERMAN VESSELS IN THE UNITED STATES 


It is of interest to refer to the number of German war vessels which ` 
. have been interned in the United States since the outbreak of the war 
on August 1, 1914, and to explain the consequences of internment. As 
far as is ren to the JourNAL, the following is a list of the interned 
vessels: 

The Geier entered the port of Honolulu on Gelobet 15, 1914, and in- 
terned November 8, 1914. Its tender, the Locksun, entered Honolulu 
on October 16, 1914, and interned November 7, 1914. 

The Cormoran arrived at Guam on December 14, 1914, and interned 
December 15, 1914. 

The Prinz Eitel Friedrich entered the port of Bd News on 
- March 10, 1915, and interned April 7, 1915. 

The Kronprinz Wilhelm arrived at Newport News on April 11, 1915, 
and interned April 26, 1915. 
` The vessels of the Hamburg American lane and the North German 
Lloyd Line, lying in the port of New York, are merchant vessels, not 
` ships of war, and they are not to be considered as interned, as rane 
is applied solely to ships of war. 

Internment of ships is a recent comer in international law and made 
its formal, if not its first, appearance during the Russo-Japanese war. 

It was, however, well-recognized in land warfare, the most striking 
example being that of the disarmament of the French Army of the East, 
numbering 84,000 men, which, hard pressed by the victorious Germans, 
crossed the Swiss frontier early in 1871. The responsibility for the 
maintenance of the interned troops was not definitely settled at that 


. time, and Hall, in commenting upon the incident, while pointing out the 


burden to neutrals which the support of these men involved, thought it 
would be unfair to tax their governments with the cost of their support, 
since such action would relieve its enemy of the expense of keeping them 
and the trouble of guarding them, while he was as safe from further - 
danger from them as if they were prisoners of war. Hall suggested that 
such fugitives be released under a convention between the neutral and 
belligerent states, by which the latter should undertake not to employ ` 
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them during the continuance of the war.! The practice was regularized 
by the First Hague Peace Conference, which provided that belligerent 
troops which are received in neutral states shall be interned, and, unless 
there is a special convention on the subject, the neutral shall supply 
them with food, clothing, etc., the expenses of which shall be reimbursed 
at the conclusion of peace.* These articles were carried over as Articles - 
11 and 12 of the convention respecting the rights and duties of neutral 
Powers and persons in war on land, adopted by the Second Hague Peace | 
Conference in 1907. The indirect did to the enemy pointed out by 
Mr. Hall, has, it will be seen, not been prevented by the provisions of the 
conference, 

In the question of ships, the matter came up, as previously stated, in 
the Russo-Japanese war, primarily in connection with the right of vessels 
which had been injured in battle to remain and to repair in neutral ports 
the damage which they had received. The United States refused to 
allow the Lena, which put into San Francisco in 1904, to make repairs 
which would require months, even although they were not necessitated 
by injury in battle, because such extensive repairs amounted to a ren- 
ovation of the vessel, which was inconsistent with neutrality. The Lena 
was therefore interned. Other Russian vessels which had entered Amer- 
ican ports and sought to repair damages were refused permission and 
also interned, following the precedent of the Lena.’ At the conclusion 
of war, the vessels were allowed to depart. 

It was natural, therefore, that the question of the internment of 
vessels of war should come up at the Second Hague Conference, which 
met within two or three years after this incident. This question was not 
quite so simple a matter, however, as the question of the internment of 
troops on land. For obvious reasons, a belligerent war ship could not 
be forbidden to enter neutral ports under penalty of immediate intern- 
ment. It was necessary, therefore, first to agree upon the conditions and 
restrictions under which belligerent wee eae properly enter and - 
remain in neutral ports. 

‘The convention concerning the rights and dette of neutral Powers in 
naval war, adopted at the Second Hague Conference and ratified by 
many Powers, including Germany (November 27, 1909), and adhered 


1 Hall, Internatibnal Law, 4th Ed., p. 650. 

3 Articles 57 and 58 of the annex to the convention senaat the laws and customs 
of war on land adopted by the First Hague Peace Conference on July 29, 1899. 

` 3 Moore’s International Law Digest, Vol. VII, pp. 992-994, 999-1000. 
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to by the United States (December 3, 1909), contains the following pro- 
. Visions on this question: Belligerents are forbidden to use neutral ports 
and waters as a base of naval operations against their adversaries 
(Article 5), and their war ships are not permitted to remain in neutral 
ports or territorial waters for more than 24 hours (Article 12), except for 
making, with ‘the least possible delay, such repairs as are absolutely: 
necessary to render them seaworthy, to be determined by the neutral 
authorities. They may not, in neutral ports,-add to their fighting force 
or crew or replenish or increase their supplies of war material or ar- 
mament (Articles 17 and 18). They may only revictual to bring their 
supplies up to the peace standard and ship sufficient fuel to enable them - 
to reach the nearest port in their own country (Article 19). Belligerent 
war ships which have shipped fuel in a neutral port may not within the 
succeeding three months replenish their supply in a port of the same 
Power (Article 20). 

If, notwithstanding the notification of the neutral Power, a belligerent 
ship of war does not leave a port where it is not entitled to remain, 
either because it has entered in defiance of a prohibition, or, if regularly 
entered, because it stays longer than permitted, the neutral Power is 
entitled to take such measures as it considers necessary to render the 
ship incapable of putting to sea during the war, the execution of which . 
the commander of the ship must facilitate. The officers and crew shall 
be detained, either in their ship or on another vessel or on land, and may 
be subjected to such restrictions as it may appear necessary to impose 
upon them. A sufficient number of men for looking after the vessel 
must be left on board and the officers may be liberated on parole not 
to quit the neutral territory without permission (Article 24). 

Article 25 requires a neutral Power to exercise such surveillance as the 
means at its disposal allow, to prevent any violation of the foregoing 
provisions, which action, according to Article 26, can, under no circum- 
stances, be considered as an unfriendly act. 

Concerning the position of the officers and crew in such cages, the 
distinguished French publicist M. Renault, makes the following ob- 
servations in his report on this convention: 


We say that they are likewise detained, which is an expression rather vague. It 
has been substituted for interned, which seemed to indicate too strictly that the 
officers and crew should be placed within the neutral country. Their real position 
is regulated by a special provision to which we shall return. In law their position is 
analogous to that of troops of a belligerent who seek refuge in neutral territory, and 
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it has been agreed that the two cases should be controlled by one and the same rule. 
The regulations annexed to the Convention of July 29, 1899, on the laws and customs 
of war on land provide for the case in ita Article 57; after having said that a neutral 
State which receives in its territory troops belonging to the belligerent armies shall 
intern them, as far as possible, at a distance from the theater of war, it adds (par- 
agraph 3): “It shall decide whether officers may be left at liberty on giving their 
parole not to leave the neutral territory without permission.” 

- Nothing is said with respect to the conditions upon which this permission shall be 
based. The delegation of Japan had proposed in order to fill this gap to say that the 
men interned could not be liberated or permitted to reénter their own country except 
with the consent of the enemy. The Second Commission thought it best not to 
modify the text’ of the regulations, considering the permission given to one interned 
to reénter temporarily his own country as too exceptional a case to require regulation 
in express terms. It added that the Japanese proposal, conformably to recent prec- 
edents, contained a useful suggestion for a neutral State that is desirous of remaining 
entirely free from any liability, His Excellency Mr. Tsudzuki declared himself 
' satisfied with this declaration. In these circumstances, in order to treat the interned 
belonging to land forces and those belonging to sea forces alike, we should adopt the 
foregoing ideas and regulate accordingly the position of officers and crews. Doubt- 
less, in principle, a neutral government, to be free from responsibility, will not permit 
officers thus detained to return to their own country without being sure of the consent 
of the other belligerent. But it was not deemed necessary to lay down a rule for these 
very exceptional cases. 

There has been a great deal of discussion as to what should be the fate of the officers 
and crew. The opinion that prevailed is that all depends upon the circumstances, 
and that it is necessary to leave it to the neutral to settle the matter. We have there- 
fore mentioned several possible solutions without indicating any preference, as de- 
sired by certain delegations which thought that, as a rule, the crew ought to be left 
on board their ship. There has been accepted, however, an amendment moved by 
the Italian delegation, according to which a sufficient number of men for looking 
after the vessel must be left on board. To the objection that there were no analogous 
provisions in the regulations of land warfare, it was replied that cannon or other arms 
are not so valuable as ships, which for want of upkeep may casily deteriorate and 
even become useless. The amendment was carried by 11 votes (Germany, United 
States, Brazil, Denmark, Spain, France, Italy, Netherlands, Russia, Sweden, Turkey) 
against 2 (Great Britain, Japan), and 1 abstention (Norway). 

Apropos of the cases regulated by this Article 24, there was mentioned the case of a 
warship wishing to go to sea too soon, before the expiration of the twenty-four hours 
provided by Article 16; no question then arises of disarming the ship but only of 
preventing its departure, which is easier to do.‘ 


It will be noted that no mention is made of the expenses of maintaining 
the ship, its officers and crew during the period of internment, it evidently 
being assumed that the government to which the ship belongs will 
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always be willing to defray such expenses in order to preserve its valuable 
property in the ship. 


THE JOINT RESOLUTION OF CONGRESS TO EMPOWER THE PRESIDENT TO` 
BETTER ENFORCE AND MAINTAIN THH NEUTRALITY OF THH UNITED 
STATES 


The late Mr. W. E. Hall was no lover of the United States, as appears 
from many passages from his treatise on international law. It is there- 
fore consoling at the present time to recall his commendation of our 
neutral policy when that policy is being questioned by a belligerent 
better known for its efficiency in war than for its contributions to neu- 
trality. In the first edition of his International Law, published in 1880, 
Mr. Hall said, and the passage has been retained in the subsequent 
editions of his work: 


The policy of the United States in 1793 constitutes an epoch m the development 

‘of the usages of neutrality. There can be no doubt that it was intended and believed 

` to give effect to the obligations then incumbent upon neutrals. But it represented by 
far the most advanced existing opinions as-to what those obligations were; and in 
some points it even went further than authoritative International custom has up to 
the present time advanced. In the main however it is identical with the standard of 
conduct which is now adopted by the community of nations. (Hall, 4th Ed., p. 616.) 


Admitting this statement to be substantially true, it is a fact that the 
United States has, by reason of its domestic law and procedure, found 
it very difficult to comply with those neutral duties which have recently 
made their appearance in international law. This is,,in a way, surprising 
when it is borne in mind that international law has, since the beginning 
of our country, been regarded as a part of our municipal law, enforceable 

. in and binding upon our courts. Thus, in a comparatively recent deci- 
sion, the Supreme Court stated that “foreign municipal laws must 
indeed be proved as facts, but it is not so with the law of nations.” (The 
Scotia, 14 Wallace, 170.) That is to say, the court takes judicial notice 
of international law. In a still more recent case the Supreme Court held 
that. “international law is part of our law, and must be ascertained and 

. administered’ by the courts of justice of appropriate jurisdiction, as 
often as questions of right depending upon it are duly presented for. their 
determination.” (The Paquete Habana, 1899, 175 U. 8. 677.) The court’ 
next proceeded to enumerate the sources of international law, or rather, 
the authorities by which it would be bound. “For this purpose, where ` 
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there is no treaty, and no controlling executive or legislative act or 
judicial decision, resort must be had to the customs and usages of civil- 
ized nations; and, as evidence of these, to the works of jurists and com- 
mentators, who, by years of labor, research, and experience, have made 
themselves peculiarly well acquainted with the subjects of which they 
treat.” This decision settles the relation of international law to the 
municipal law of the United States as clearly and ARANY as & court can 
settle anything properly submitted to it. 

As our government is a government of law, it follows that the govern- 
ment is bound by international law and ‘is responsible for failure to com- 
ply with its dictates. It follows also that, in purely civil matters, inter- 
national law will be taken notice of judicially and applied by the courts 
to the questions submitted to them for decision. 

The government, however, has great difficulty in preventing the 
commission of an act within its Jurisdiction which, if committed, violates 
international law; and it has even greater difficulty in punishing an 
act in violation of international law because, since the case of United 
States v. Hudson (7 Cranch, 32), decided in 1812, it has been held that 
there is no federal law of crimes and that, to punish any person for the 
commission of any act within the United States, ‘‘the legislative author- 
ity of the Union must first make an act a crime, affix a punishment to it, 
and declare the court that shall have jurisdiction of the offence.” It thus 
appears that the United States can itself be liable to a foreign nation for 
the commission of an act which it could neither prevent nor punish in 
the absence of a statute. This was not the theory of Washington’s 
administration, and, on the advice of his cabinet, he issued a proclama- 
tion of neutrality on April 22, 1793, in the European wars. The material 
portion of this, for present purposes, is the following paragraph: 

And I do hereby also make known, that whosoever of the citizens of the United 
States shall render himself liable to punishment or forfeiture under the law of nations, 
by committing, aiding, or abetting hostilities against any of the said Powers, or by 
carrying to any of them those articles which are deemed contraband by the modern 
usage of nations, will not receive the protection of the United States, against such 
punishment or forfeiture; and further, that I have given instructions to those officers, 
to whom it belongs, to cause prosecutions to be instituted against all persons, who 
shall, within the cognizance of the courts of the United States, violate the law of 
nations, with respect to the Powers at war, or any of them. (American State Papers, 
Foreign Relations, I, p. 140.) 

-The second proclamation, issued by President Washington on 
March 24, 1794, was much more specific in its terms. It was felt wise, 
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‘and indeed necessary, to enact legislation. President Washington, in his 
annual address at the opening of Congress on December 3, 1798, called 
upon Congress to enact appropriate legislation, and the act approved 
June 5, 1794, was passed. This act, the first neutrality law of the United 
States, was in the nature of an experiment and was limited to two years. 
It was renewed in 1797 for a further period of two years, and, with some 
amendments, was made permanent by the act of April 20, 1818. It was 
included in the Revised Statutes as issued in 1878, and, with slight modi- 
fications of form but not of substance, it was issued as Chapter II of the 
so-called Penal Laws of the United States, approved March 4, 1909. 
Now, applying the doctrine laid down in United States v. Hudson, 

only those offenses specified in the neutrality statutes can be punished. 
The Hague conventions, where they differ from the neutrality laws of 
the United States, are not enforceable within our country. ‘Therefore, a 
joint resolution was introduced in Congress, and, after modification in 
the Senate, in which modification the House concurred, it was approved 
by the President on March 4, 1915. The purpose of this resolution was 
not to modify the statutory duties of the United States, or to change . 
the punishments hitherto imposed for offenses against them. It was to 
supplement these statutes by enabling the President to prevent the com- 
mission of an unneutral act which, when committed, would be in viola- 
_ tion of international law or of treaties to which the United States was a 

_party. The simplest of expedients was devised, namely, the refusal 
of clearance to a vessel about to depart from the jurisdiction of the 
United States. The remedy, however, is, for this class of cases, adequate, 
because the land and naval forces are specifically placed at the disposal 
of the President to prevent the commission of the particular act, and the 
_ courts are competent to punish it when properly called to their attention. 
The text of the joint resolution follows: - 


Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled, That, from and after the passage of this resolution, and during 
the existence of a war to which the United States is not a party, and in order to pre- 
vent the neutrality of the United States from being violated by the use of its territory, 
its ports, or its territorial waters as the base of operations for the armed forces of a 
belligerent, contrary to the obligations imposed by the law of nations, the treaties to 
which the United States is a party, or contrary to the statutes of the United States, the 
President be, and he is hereby, authorized and empowered to direct the collectors of 
customs under the jurisdiction of the United States to withhold clearance from any 
vessel, American or foreign, which he has reasonable cause to believe to be about to 
carry fuel, arms, ammunition, men, or supplies to any warship, or tender, or supply 
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ship of a belligerent nation, in violation of the obligations of the United States as a 
neutral nation. : 

In case any such vessel shall depart or attempt to depart from the jurisdiction of 
the United States without clearance for any of the purposes above set forth, the 
owner or master or person or persons having charge or command of such vessel shall 
severally be liable to a fine of not less than $2,000 nor more than $10,000, or to im- 
prisonment not to exceed two years, or both, and, in addition, such vessel shall be 
forfeited to the United States. 

That the President of the United States be, and he is hereby, authorized and em- 
powered to employ such part of the land or naval forces of the United States as shall 
be necessary to carry out the purposes of this resolution. 

That the provisions of this resolution shall be deemed to extend to all land and 
water, continental or insular, within the jurisdiction of the United States. a 

Approved, March 4, 1915.: 


The view has been expressed in some quarters that the President of 
the United States might utilize the joint resolution to prevent the ex- 
portation of arms, munitions of war, and contraband in general. It 
is true that the attempt might be made so to construe the joint resclu- 
tion, but it does not vest the President with power to refuse all clearances, 
but only clearances to vessels violating the neutrality of the United 
States, and whether the particular act is or is not a violation of neutrality 
can be tested by the courts. Thus, a collector of the port of Tacoma, 
Washington, felt that a vessel carrying a cargo of lead should not be 
given a clearance, as, in his opinion, it was illegal to ship a cargo of lead 
to China, which was then at war with Japan. The Supreme Court of 
the United States thought differently, and the collector was properly 
held in damages (Northern Pacific R. Co. v. American Trading Co., 195 
U. S. 489). 

The neutrality laws of the United States as they stood in 1818, supple- 
mented by the joint resolution of March 4, 1915, enabling the President 
of the United States to prevent the commission or to secure the punish- 
ment of all acts of an unneutral nature committed within the United 
States contrary to the neutral duty of the United States, not otherwise 
covered by statute, enable our country to comply with the requirements 
of neutrality as they exist at the present day. 


1 Public Resolution, No. 72,.63d Congress. 
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THE BFFECT OF MR. BRYAN’S PEACH TREATIES UPON THE RELATIONS OF ` 
THE UNITED STATES WITH THE NATIONS AT WAR 


From time to time the effect of Mr. Bryan’s so-called peace treaties 
upon the relations of the United States with the nations at war has been 
discussed. Approximately identical treaties have been made with 
France, Great Britain and Russia. No treaties have been made with ' 
the other parties to the great war. It is evident, therefore, that the 
relations of the United States with this latter group of countries are 
unaffected by Mr. Bryan’s treaties. 


With the three European allied Powers, however, the effect is very 


marked, and their observance by the contracting parties should prevent 
= war over any disputes that might arise out of this war between the United 
_ States and any one or all of the allied: Powers. 

Each treaty provides for the formation of an international commission 
of inquiry; to which disputes not otherwise settled shall be referred. 
The commission is allowed a period of one year within which to- consider 
and report upon the questions submitted to it, and during this time no 
act of force may be used by one contracting Power against the other. 
That is to say, the failure of diplomacy to adjust a difference between. 
two of the contracting countries is not to result in war until at least 
a year after the dispute has arisen. It is likely, however, that diplomatic 
negotiations would extend over some time before the matter was referred 
to the commission, so that more than a year would elapse before either 
party would be free to resort to war. Within this period the countries 
would have cooled off, so that there would be very little danger of ‘war. 

It is true that the commission does not decide the case; it merely re- 
ports upon it, leaving the countries free to accept or reject it as they 
please. In ordinary © conditions the report would be tantamount :to.a- 


- settlement. 


The commission in sath: case is to be composed of five TE E and 
each of the contracting parties is to appoint two members. In the French 
and the British treaty only one of these shall be a national, the other a 
stranger to the dispute. In the Russian treaty, however, each govern- 
ment may appoint two of its nationals. Provision is made in the British 
treaty for the substitution o! & member from the colonies affected by 
the dispute. _ 

In the British and Russian treaties the fifth member is to be chosen 
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by the governments by common accord, with the understanding that 
he shall not be a national of either country. In the French treaty the 
fifth member, likewise to be a stranger, is to be selected by the two 
governments, but if they cannot agree, he is to be chosen in accordance 
with the provisions of Article 45 of the Hague Convention of 1907. 

The portions of the treaties dealing with these three phases are quoted 
without further comment, as their meaning and effect seem to be suff- 
ciently clear. 

The treaty with France (signed September 15, 1914; ratifications ex- 
changed January 22, 1915; proclaimed by the President of the United 
States January 23, 1915): 1 


Article 1. Any disputes arising between the Government of the United States of 
America and the Government of the French Republic, of whatever nature they may 
be, shall, when ordinary diplomatic proceedings have failed and the high contracting 
parties do not have recourse to arbitration, be submitted for investigation and report 
to a permanent international commission constituted in the manner prescribed in 
the following article. 

The high contracting parties agree not to resort, with respect to each other, to anv 
act. of force during the investigation to be made by the commission and before its 
report is handed in. 

Article 5. * * * The work of the commission shall be completed within one 
year from the date on which it has taken jurisdiction of the cage, unless the high con- 
tracting parties should agree to set a different period. 


The treaty with Great Britain (signed September 15, 1914; ratifica- 
tions exchanged November 10, 1914; proclaimed by the President of the 
United States November 11, 1914): 2 


Article 1. The high contracting parties agree that all disputes between them, of 
every nature whatsoever, other than disputes the settlement of which is provided for 
and in fact achieved under existing agreements between the high contracting parties, 
shall, when diplomatic methods of adjustment have failed, be referred for investiga- . 
tion and report to a permanent international commission, to be constituted in the 
manner prescribed in the next succeeding article; and they agree not to declare war 
or begin hostilities during such investigation and before the report is submitted. 

Article 8. * * * Thereport of the international commission shall be completed 
within one year after the date on-which it shall declare its investigation to have begun, 
unless the high contracting parties shall limit or extend the time by mutual agree- 
ment. 


The treaty with Russia (signed September 18, 1914; ratifications ex- 


1U. S. Treaty Series, No. 609. 
2 [bid., No. 602. 
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changed March 22, 1915; proclaimed by the President of the United 
States March 25, 1915): ? 


Article 1. Any differences arising between the Government of the United States 
of America and the Imperial Government of Russia, of whatever nature they may be, 
shall, when diplomatie proceedings have failed, be submitted for examination and 
report to a permanent international commission constituted in the manner prescribed 
in the following article; likewise the high contracting parties agree not to resort, 
with respect to each other, to any acts of force during the examination to be made by 
the commission and before its report is handed in. 

Article 3. * * * The work of the commission shall be completed within one 
year from the date on which it has taken jurisdiction of the case, unless the high con- 
tracting parties should agree to set a different period. 


ote ee a e 
IN MEMORIAM—PASQUALE FIORE 


The distinguished Italian publicist, Pasquale Fiore, honorary member 
of the American Society of International Law, died at Naples, Decem- 
ber 17,1914. He was born at Terlizzi, in the Province of Bari, on April 8, 
1837, so that, at the time of his death, he was by the calendar seventy- 
seven years of age; but by his faculties he was a man in the full possession 
of his powers, and his presence and manner were those of @ very much 
younger man. 

As a very young man he acquired a reputation, which he held aid 
increased in his maturer years, and it is no exaggeration to say that he is 
the one Italian publicist whose works have been accepted as authorita~ 
tive in the world at large, and whose views have been quoted outside 
of his country as representing the Italian school. 

Three years ago Mr. Fiore attended the meeting of the American 
. Society of International Law in April, 1912, and delivered an address 
entitled “‘Some Considerations on the Past, Present and Future of 
International Law” (Proceedings 1912, pp. 15-36.) 

At the time of his death he was senator of the Kingdom of Italy, mem- 
ber of the council on diplomatic affairs and of the Institute of Interna- 
tional Law, in the proceedings of which distinguished body of publicists 
he took an active part, and professor of international law in the Univer- 
sity of Naples from 1880. 

In nominating him for honorary membership in the American Society 
of International Law, to which he was elected on April 25, 1914, the 


: U. S. Treaty Series, No. 618. 
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committee upon membership presented the following statement of his 
career and of his services: 


Born at Terlizzi in the Province of Bari, April 8, 1887; educated in the University 
of Naples; professor of philosophy in the Liceo di Cremona, 1861-63, of international 
law in the University of Urbino, 1863-65, University of Pisa, 1865-75, University ot 
Torino, 1875-80. Author of the following publications: Constitutional and Admin- 
istrative Law, 1 vol., 1862; Modern International Public Law, 1 vol., 1865 (transla- 
tion into French by Pradier, 1868); Elements of International Private Law, 1869 
(translation into French with annotations and preface by Pradier, 1875; translation 
into Spanish by A. Garcia Moreno, with preface by C. Martos, 1878, 6th Italian 
edition, 1905); Bankruptcy According to International Private Law, 1873; Inter- 
national Effects of Civil Judgments, 1874; International Effects of Penal Decisions 
and of Extradition, 1877; Treatise dealing with International Penal Law and Extradi- 
tion, 2 vols., 1880 (translation into Spanish); The European Question, A Solution. 
1890; Treatise upon International Public Law, 3 vols., 1879, 4th edition, 1904 (trans- 
lation into French with annotations by C. Antoine, 2d edition, 1885; translation into 
Spanish); General Rules upon the Publication of the Laws, 2 vols., 1886-87; Treatise 
upon International Private Law, 4 vols., 1888, 4th edition; General Rules for the 
Publication, Application and Interpretation of Laws, vol. II, 1890; 2d edition, 1908; 
Citizenship and Marriage, 1 vol., 1909; International Law Codified, 1 vol., 1890, 4th 
edition, 1909 (translation into French, 1st edition, 1890, 2d edition, 1911); Questions 
of Law with reference to Controverted Cases, 1904; Monographs dealing with Adop- 
tion, Diplomatic Agents, Divorce, Juridical Personality of the State, etc., etc. 

The Committee has felt that in proposing a name it should be that always of a man 
who has performed eminent distinguished services in the development of international 
law rather than a man whose fame was perhaps based upon a single instance. We 
have therefore felt amply justified in presenting the name of Signor Pasquale Fiore. 


The works of Professor Fiore have been translated into French and 
Spanish but not into English. It is therefore a pleasure to state that his 
“International Law Codified,” a fifth edition of which was passing 
through the press at the time of his death, and which has twice been 
translated into French, is shortly to appear in an English translation. 
The value of this work lies not merely in the fact that it gives the latest 
expression of his views but that it is a very successful example of the 
codification of international law. 


THH WILLIAM P, FRYE CASE 


The William P. Frye, a steel sailing vessel owned by American citizens 
and sailing under the American flag, carrying a cargo of 186,950 bushels 
of wheat on a voyage from Seattle, Washington, to Queenstown, Fal- 
mouth or Plymouth for orders, was encountered on the high seas on 
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January 27, 1915 by the Prinz Hitel Friedrich, an auxiliary cruiser of the 
Imperial German Navy, which compelled her to stop and sent on 
board an armed boarding party who took possession. After an ex- 
amination of the ship’s papers the commander of the cruiser directed 
that the cargo be thrown overboard, but subsequently decided to 
destroy the vessel and on the following morning, by his order the Frye 
was sunk, 

The United States on April 3, 1915, presented a claim for the value 
of the ship and the damages involved in its destruction amounting to 
$228,059.54. No claim was made for the cargo, which before the de- 
‘struction had apparently ceased to be American property. l 

The German Government promptly replied on April 4, 1915, assum- 
ing liability for the claim. There was no dispute as to the facts 
in the case. Germany defended the action of her commander as in 
accordance with the Declaration of London, but admitted liability under 
the treaties of 1799 and 1828 between the United States and Prussia. 
In view of the repested and urgent protests of Germany against the 
action of Great Britain:in preventing the entry of foodstuffs into Ger- 
many for practically the same reasons that Germany gives in justifica- 
tion for the sinking of the Frye, and of the drastic action which Germany 
had already taken by enforcing her submarine blockade policy in retalia- . 
tion for England’s action, her defense of the German commander’s 
action in the Frye case is interesting and worth quoting: 


The ports of Queenstown, Falmouth and Plymouth whither the ship visited was 
bound are strongly fortified English coast places which moreover serve as bases for 
the British naval forces. The cargo of wheat being food or foodstuffs was conditional 
contraband within the meaning of Article 24 number one of the Declaration of London 
and Article 23 number one of the German prize ordinance, and was therefore to be 
considered as destined for the armed forces of the enemy pursuant to Articles 33 and 
34 of the Declaration of London and Articles 32 and 33 of the German prize ordinance 
_ and to be treated as contraband pending proof to the contrary. This proof was cer- 

‘tainly not capable of being adduced at the time of the visiting of the vessel since the 
cargo papers read to order. This, however, furnished the conditions under which, 
pursuant to Article 49 of the Declaration of London and Article 113 of the Gerinan 
prize ordinance the sinking of the ship was permissible, since it was not possible for 
the auxiliary cruiser to take the prize into a German port without involving danger 
to its own security or the success of its operations. The duties'devolving upon the 
cruiser before destruction of the ship pursuant to Article 50 of the Declaration of 
London and Article 116 of the German prize ordinance were fulfilled by the cruiser 
in that it took on board all the persons found on the sailing vessel as well as the ship’s 
papers. | 
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Germany’s admission of liability under the treaties with Prussia reads 
as follows: 

However, the legal situation is somewhat different in the light of the special stip- 
ulations applicable to the relations between Germany and the United States since 
Article 13 of the Prussian-American treaty of friendship and commerce of July 11, 
1799, taken in connection with Article 12 of the Prussian-American treaty of com- 
merce and navigation of May 1, 1828, provides that contraband belonging to the 
subjects or citizens of either party cannot be confiscated by the other in any case but 
only detained or used in consideration of payment of the full value of the same. 
On the ground of this treaty stipulation, which is as a matter of course binding on 
the German prize court, the American owners of ship and cargo would receive com- 
pensation even if the court should declare the cargo of wheat to be contraband. 


Notwithstanding this admission however, Germany proposed to refer 
the case to the prize court at Hamburg for examination of the legality 
of the capture and destruction according to the Declaration of London 
and for inquiry into the standing of the claimants and the amount of the 
indemnity. Under this theory the German prize court would examine 
the question in the light of the Declaration of London and of the German 
instructions based upon it, and, regarding the Declaration of London as 
binding and its interpretation thereof as correct, would absolve the 
government from liability as in accord with the Declaration of London, 
which the government apparently views as international law. That is to 
say, the sinking of the Frye would be justifiable according to the Declara- 
tion of London, which is regarded by Germany as international law, 
unless there were a treaty between Germany and the United States in- 
consistent with the provisions of the Declaration of London. 

The American answer wastes no time over the Declaration of London 
which it states the Government of the United States does not regard 
as in force. Germany’s admission of liability under the treaty stipula- 
tions between the United States and Prussia is accepted, but the United 
States points out that since the only questions remaining to be settled 
are the status of the claimants and the amount of the indemnity, which 
lend themselves to diplomatic negotiation between the two governments, 
it would be inappropriate to submit the case to a prize court. 

From the American point of view it is unnecessary to discuss whether 
or not neutral prizes can be sunk in accordance with the Declaration of 
London, or whether they can or cannot be sunk in accordance with 
international law, inasmuch as the treaty with Prussia of May 1, 1828, 
which the German Government admits is binding upon the German 
Empire, forbids American vessels circumstanced as was the Frye from 
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being treated or sunk as neutral prize. Article 12 of this treaty provides 
that “the twelfth article of the treaty of amity and commerce, concluded 
_, between the parties in 1785, and the articles from the thirteenth to the 
twenty-fourth, inclusive, of that which was concluded at Berlin in 
1799, * ™* * are hereby revived with the same force and virtue as 
if they made part of the context of the present treaty.” 

The treaty of 1785 is e very famous document. The King of Prussia 
therein referred to was none other than the great Frederick. The 
American plenipotentiaries were among the founders of the Republic,— 
John Adams, Benjamin Franklin, and Thomas Jefferson. 

Article 12 reads: 


H one of the contracting parties should be engaged in war with any other Power, 
the free intercourse and commerce of the subjects or citizens of the party remaining 
neuter with the belligerent Powers shall not be interrupted. On the contrary, in that 
case, as in full peace, the vessels of the neutral party may navigate freely to and from 
the ports and on the coasts of the belligerent parties, free vessels making free goods, 
insomuch that all things shall be adjudged free which shall be on board any vessel 
belonging to the neutral party, although such things belong to an enemy of the other; 
and the same freedom shall be extended to persons who shall be on board a free vessel, 
although they should be enemies to the other party, unless they be aor: in actual 
service of such enemy. l l 


Turning now to the articles of the treaty Ne 1799 which were revived 
by the treaty of 1828, and which have reference to the case in point, it 
is seen that Article 13 is directly in‘point. This article deals with trade 
in contraband, and the material portion of it is therefore quoted: | 


And in the same case of one of the contracting parties being engaged in war with 
any other Power, to prevent all the difficulties and misunderstandings that usually 
arise respecting merchandise of contraband, such as arms, ammunition, and military 
stores of every kind, no such articles, carried in the vessels, or by the subjects or 
citizens of either party, to the enemies of the other, shall be deemed contraband, so as 
to induce confiscation or condemnation and a loss of property to individuals. Never- 
theless, it shall be lawful to stop such vessels and articles, and to detain them for such 
length of time as the captors may think necessary to prevent the inconvenience or 
damage that might ensue from their proceeding, paying, however, a reasonable com- 
pensation for the loss such arrest shall occasion to the proprietors; and it shall further 
be allowed to use in the service of the captors the whole or any part of the military 
stores so detained, paying the owners the full value of the same, to be ascertained by 
the current price at the place of its destination. But in the case supposed of a vessel 
stopped for articles of contraband, if the master of the vessel stopped will deliver 
out the goods supposed to be of contraband nature, he shall be admitted to do it, and 
the vessel shall not in that case be carried into any port, nor further detained, but 
shall be allowed to proceed on her voyage. 
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It will be observed that, under Article 12 of the treaty of 1785, Amer- 
ican citizens may trade with Germany’s enemy “as in full peace.” 
Article 18 of the treaty of 1799 permits trade “as in full peace,” but per- . 
mits the contracting party at war to preémpt the articles of contraband 
upon payment of their value at the place of destination. This proceeding 
involves a detention and loss of time which, however, has to be com- 
pensated. The last sentence of the quoted article obviates all delav 
and inconvenience by providing that “if the master of the vessel stopped 
will deliver out the articles supposed to be of contraband nature he shall 
be admitted to do it,” with the result that “the vessel shall not in that 
ease be carried into any port, nor further detained, but shall be allowed 
to proceed on her voyage.” 

Under this article it is not necessary to determine whether the articles 
be contraband or not. Itis enough if they be supposed to be contraband. 
Article 14 of the treaty of 1799 is also in point, as it provides the means 
of identifying the vessels of the contracting parties. To quote the treaty: 


To ensure to the vessels of the two contracting parties the advantage of being 
readily and certainly known in time of war, it is agreed that they shall be provided 
with the sea-letters and documents hereafter specified. 


These are the passports and charter party, and list of the ship’s company. 
Article 15 is likewise in point, so much in point that it is quoted m 
full: 


And to prevent entirely all disorder and violence in such cases, it is stipulated that 
when the vessels of the neutral party, sailing without convoy, shall be met by any 
vessel of war, public or private, of the other party, such vessel of war shall not send 
more than two or three men in their boat on board the said neutral vessel, to examine 
her passports and documents. And all persons belonging to any vessel of war, publie 
or private, who shall molest or insult in any manner whatever the people, vessels, or 
effects of the other party, shall be responsible in their persons and property for dam- 
ages and interest, sufficient security for which shall be given by all commanders of 
private armed vessels before they are commissioned. 


In view of the treaties between Prussia and the United States, which 
the German Government admits are binding upon the Empire, it is be- 
lieved that the United States is justified in requesting that the case of 
the William P. Frye be settled through diplomatic channels without 
subjecting the owners of the Frye to the delay involved in proceedings 
before a prize court. The question is not one of prize or no prize; it is 
not one of contraband or no contraband. It is one of the admitted de- 
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struction of an American vessel by a German auxiliary cruiser, in the 
very teeth of a treaty providing that an American vessel, supposed to 
-have on board a cargo of contraband, would be released, not destroyed, 


upon willingness to “deliver out the goods supposed to be of contraband 
nature.” 
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Large; Times, The Times (London). 


January, 1914. 
4 Irary—Roussu. Exchange of notes relating to commercial treaty 
of July 28, 1907. R. di dir. int., 8:630. 
30 Bourrvra—CoLromBIa. Ratifications exchanged of postal conven- 
tion signed July 11, 1912. B. rel. ext. (Colombia), 6:58. 


March, 1914. 

19 IraALY—SWITZERLAND—GERMANY. Royal decree of Italy putting 
into execution the convention relating to the St. Gotthard Rail- 
way, signed Oct. 13, 1900, ratifications of which were exchanged 
Oct. 4, £913. R. di dir. int., 8:629. 


June, 1914. . 
8 IraLry—PorTUGAL. Commercial treaty signed. R. di dir. int. 
8 :630. 


August, 1914. 
9 BELGIUM—GERMANY. Germany forwarded through the Nether- 
land government a proposal for the evacuation of Belgium, so 
503 
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August, 1914. 
soon as the state of war would permit. The proposal, which was 
similar to the ultimatum issued to Belgium on August 2, was 
refused. Belgian Grey Book, Docs. 62, 71; Cd. 7627. : 

10 Great Britarn. Regulations recommended by the International 
Conference for Safety at Sea, approved and ordered to come- 
into effect July 1, 1915. Times, Aug. 11, 1914. 

25 France. Decree flag to the Declaration of London. J. O., 
Aug. 26, 1914. . 


October, 1914. 

‘4 Iray. Decree putting into execution the literary and artistic 
„property convention signed at Berne, Nov. 8, 1908. French 
text of convention. R. di der. int., 8:618. 

14 France—Guaremata. French deers promulgating convention 
for reciprocal protection of trade-marks, signed Feb. 28, 1914. 
J. O., Nov. 1, 1914. 

24. coe Ge aiy protests to neutrals against the seizure of 
Germans on. neutral vessels. N. Y. Times, Oct. 25, 1914. 

27 Great Britain—lItaty. Ratifications exchanged of the commer- 
cial treaty signed July 15, 1914. Italian decree putting the 
treaty into effect, Nov. 12, 1914. -R. di dir. int., 8:828. 

28 Great Briratn. Great Britain orders eens reservists on the 
high seas to be seized. N. Y. Times, Oct. 29, 1914. 


N aie 1914. 
3 Great Britain. Great Britain announced that the North Sea 
was closed to commerce. N. Y. Times, Nov. 4, 1914. | 
5 Great Britan. Extension to Turkey of all Orders in Council 
relating to the present war. London, Gazette, No. 28963. — 
6 SweEpEN. Sweden protests against the closing’ of the North Sea 
to commerce. N. Y. Times, Nov. 7, 1914. 
6 France. Decree relative to the application of the rules of inter- 
national maritime law to the present war. J. O., Nov. 7, 1914. 
12 Great Brirain—lIraty. Italian decree putting into execution 
the treaty signed July 15,:1914, ratifications of which were ex- 
changed Oct. 27, 1914, extending to India the treaty of com- 
merce of July 15, 1883. Italian text: R. di dir. int., 8:628. 
21 Germany. The German Ambassador to the United States filed © 
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November, 1914. 
with the State Department complaint that the French have 
violated the Red Cross Convention of 1906. .N. Y. Times, 
Nov. 22, 1914. 

24 Nicarsacua-—Unirep States. Report rendered by the Nicaragua- 
United States Mixed Claims Commission. This commission was 
provided for in one of the agreements known as the “Dawson 
Pacts,” signed Nov. 10, 1910, and authorized by the Nicaraguan 
Decrees of May 7 and Oct. 14, 1911. The commission was 
composed as follows: Otto Schoenrich, President, Carlos Guandra 
Pasos, Arthur B. Thompson, Commissioners, and Pio Bolãos, Sec- 
retary. Judgments to the number of 7,911 were rendered by the 
commission. See Report of The Nicaragua Mixed Claims Commits- 
sion to the Secretary of State of the United States, Washington, 1916. 

27 Unirep Srares— Turkey. The United States Department of 
State announced that Turkey had made satisfactory explana- 
tion of the Smyrna incident of November 16, when a shot was 
fired at the launch of the U. S. S. Tennessee. It was explained 
that the shot was fired to warn the launch away from the mine 
fields. N. Y. Times, Nov. 28, 1914. 

30 Iraty—Urvuauay. Ratifications exchanged of the sanitary con- 
vention signed May 4, 1914. Italian decree putting the con- 
vention into execution, Dec. 10, 1914. R. di dir. int., 8:630. 


December, 1914. 

7 France—Unitep Srares. French decree approving parcel post 
convention between French Guiana and the United States, 
signed August 21,1914. J. O., Dec. 14, 1914. 

11 France. Government moved from Bordeaux to Paris. N. . 
Times, Dec. 12, 1914. 
18-21 Sixth International Sanitary Conference of South America met 
at Montevideo, Uruguay, B. rel. ext. (Colombia), 6:59. 
23 Great -Brrrarin—Itaty. Reciprocal copyright privileges ex- 
tended to Italy. London Gazette, No. 29109. 


January, 1918. 
1 Great Berra. New naturalization law went into effect. Under 
this law citizens of any part of the Dominion are citizens of 
Great Britain. 
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January, 1910. | 

2 Unirep States. Four Geran reservists taken off the Norwegian 

American liner Belgenfjord in New York harbor and placed 
under arrest for passport frauds. N. Y. Times, Jan. 3, 1915. 

4 Great Britain. The London Stock Exchange opened. Times, 
Jan. 5, 1915. : 

7 Great Brirain—UNItep States. Preliminary note in answer to 
the American protest of December 26, handed the American 
Ambassador. By agreement the note was not made public till 
January 10, N. Y. Temes, Jan. 11, 1915. 

7 Germany—Unirep Stares. The United States informed the 
German Ambassador that the United States could not investi- 
gate the German charge that the British are using dumdum 
bullets. N. Y. Times, Jan. 8, 1915. 

8 Bottvia—Unirep States. Ratifications aang of treaty for 
the advancement of peace, signed Jan. 22, 1914. Spanish and 
English texts: U. S. Treaty Series, No. 606. | 

11 Swepen—Unrrep States. Reatifications exchanged of treaty 
signed Oct. 13, 1914, for the advancement of peace. English 
and Swedish texts: U. S. Treaty Series, No. 607. 

16 Mexico. Roque Gonzales Garza was named provisional President 
of Mexico, replacing Eulalio Gutierrez, who was elected Jan. 12 
by the convention, to serve till Jan. 1, 1916. He is the seventh 
man to take office since the election of Porfirio Diaz for the six 
year term in 1910. The Presidents since Diaz have been: F. L. de 
la Barra, April 25, 1911 to Nov. 6, 1912; Francisco Madero, 
Nov. 6, 1912 to Feb. 19, 1918; Victoriano Huerta, Feb. 16, 1913 
to July 15, 1914; Francisco Carbajal, July 15, 1914 to Aug.. 12, 
1914; Venustiano Carranza, Aug. 12, 1914 to Nov. 10, 1914; 
Eulalio Gutierrez, Nov. 10, 1914 to Jan. 16, 1915. N. Y. Sun, 
Jan, 18, 1915. 

19 Denmarx—Unirep States. Ratifications exchanged of treaty 
for the advancement of peace, signed April 17, 1914. English 
and Danish texts: U. S. Treaty Series, No. 608. 

21 Germany. All grain taken over by the government. All A 

of wheat and rye and of flour of all sorts in amounts of not less 
than one double hundredweight are to be regarded as confiscated 
on February 1. By February 5, all holders of stocks have to 
give a full account of them. The corn that is confiscated passes 
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January, 191 5. 


22 


24 


31 


into the possession either of the “War Corn Company (Limited),’’ 
or of the “War Purchase Company (Limited)” or of the local 
municipal organizations. These bodies are to pass the corn on 
to the mills, which have to work on conditions fixed in the last. 
resort by the authorities. There is a special Imperial organiza- 
tion for distributing supplies to the local administrations, which 
are left to regulate for themselves the distribution to the public. 
It is open to the local administrations either to supply the bakeries 
and retail dealers with flour, and to leave them to sell the bread 
as usual, or to supply the public with bread tickets against which 
alone bread may be issued. The only definite rule for every © 
municipality or other local body is that it may not deliver more 
than a maximum quantity in a fixed time, according to the deci- 
sions of the supreme Imperial authority. The real difficulties 
of organization are thus left to the local bodies. Farmers are 
allowed to retain only as much corn as is necessary for the feed- 
ing of the persons on their farms. Æ. Gesetzb., No. 7, 1915. 

FRANCE—UNITED States. Katifications exchanged of a treaty for 
the advancement of peace, signed Sept. 15, 1914. French and 
English texts: U. S. Treaty Series, No. 609. 

UNITED States. The Secretary of State in a letter to Senator Stone 
of the Foreign Relations Committee, reviewed the policy and 
acts of the United States in the present war. Senate Doc. No. 716, 
63d Cong., Sd sess. 

GERMANY. Germany gave notice of EE A of exequaturs 
granted by Belgium to foreign consular representatives. Text. 
of reply of the United States, N. Y. Times, Jan. 26, 1915. 

CuINA-——JAPAN. Reported that Japan has made certain demands: 
on China relating to concessions to foreigners, including the 
transfer to Japan of all German and Austrian concessions, and 
a pledge that China shall not in the future grant concessions to 
any nation except Japan. N. Y. Times, Jan. 27, April 1, 1915; 
Times, Feb. 8, 9, 1915. 

Unitrep States. The steamer Dacia, formerly of the Hamburg- 
American line, purchased by E. O. Breitung, sailed from 
Norfolk, Va., for Rotterdam, loaded with cotton. On Feb. 27, 
the Dacia was seized by a French cruiser and taken into 
Brest as prize. N. Y. Times, Feb. 1, March 1, 1915. 
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February, 1916. 


2 


10 


Unitep States. A German-American named Werner van Horn 
made an unsuccessful attempt to blow up with dynamite the 
bridge, across the St. Croix river, connecting the Canadian 
Pacific and Maine.Central Railroads. He was arrested by the . 
local authorities at Vanceboro, Maine, and sentenced to thirty 
days imprisonment for damage caused property in Vanceboro by 
the explosion. Upon his release he was arrested under a Federal 
warrant charged with having conveyed dynamite in a railway 
train; upon arraignment in Boston he was indicted by the Federal 
Grand Jury. Proceedings for the extradition of Horn to Canada 
were begun Feb. 21 but will be delayed pending the disposal of 
the Federal indictment. N.Y. Times, Feb. 3, 17, 22, March 4, 8, 
1915. 

Great BRITAIN. Great Britam announced that all grain and 
flour shipments to Germany, even if intended for non-combatants, 
would be seized. This was because of the German Government’s 
announced intention to take over and regulate the distribution 
of these commodities. N. Y. Times, Feb. 3, 1915. 

Mexico. General Villa assumed the executive power in Northern 
Mexico and appointed a cabinet of three members, with head- 
quarters at Aguascalientes. N. Y. Times, Feb. 4, 1915. 

Great Brrrars—Untrep States. British Order in Council issued 
extending to Canada, Australia, New Zealand, Union of South 
Africa, Newfoundland, the provisions of the Copyright Act of 
1911, by agreement with the United States. London Gazette, 
No. 29060. 

Germany. The German Admiralty issued proclamation stating 
that after February 18; 1915, the waters around Great Britain 
and Ireland were to be in a state of blockade. Neutral ships were 

-= warned that they were in danger from submarines which might 
not be able to distinguish them from belligerent ships. Text 
of memorandum: N. Y. Times, Feb. 5, 1915; Times, Feb. 9, 
1915. 

Great Brrrain—Unitep Status. The English Cums Lusi- 
tania being warned of the presence of German submarines in 
the Irish Sea, hoisted the American flag. N. A Feb. 7, 
1915. 

UNITED STATES. kasom note to Great Britain PEE 
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10 


10 


i 


16 


16 


17 


against use of American fag by Lusitania. Text: N. Y. Times, 
Feb. 12, 1915. 

UNITED STATES. rere ee note to Germany in regard to the 
safety of American ships in the war zone, established by the 
German proclamation of Feb. 4. Text: N. Y. Times, Feb. 12, 
1915. 

Mexico. General Carranza orders the Spanish Minister to leave 
the country within 24 hours, because of illegal refuge given to 
a Spanish subject accused of aiding Villa. N. Y. Times, Feb. 11, 
1915. 

PanaMa—Unitep Sratms. Boundary convention between the 
Republic of Panama and the United States of America. English 
and Spanish texts: U. S. Treaty Serves, No. 610. 

Great Britain. The Wilhelmina, an American ship, destined for 
a German port with a cargo of wheat for civilian consumption, 
seized in Falmouth harbor where she had entered for safety 
during a storm. N. Y. Times, Feb. 17, 1915. 

GERMANY. Germany, in a communication transmitted through 
the American Ambassador at London, offered to withdraw from 
her submarine war against British merchant vessels, if Great 
Britain would permit the free movement of foodstuffs to the 
civil population of Germany. Note in answer to American 
note of Feb. 10. N. Y. Times, Feb. 17; Times, Feb. 18, 1915. 

Great Brirain. Second and more complete reply of Great 
Britain to the United States note of Dec. 26, 1914. Text: N. Y. 
Times, Feb. 18, 1915; Times, Feb. 18, 1915. 

Unrrep Srares. The United States addressed identic notes to 
Great Britain and Germany respecting the. establishment. of war- 
zones and blockades. On March 7 and 8 notes were addressed 
to Great Britain and France on the subject of the embargo against 
Germany. Texts of all notes: N. Y. Herald, March 18; N. Y. 
Times, March 18, 1915. . 

Unirep STATES—URUGUAY. Ratiat exchanged of a treaty 
for the advancement of peace signed July 20, 1914. Spanish 
and English texts: U. S. Treaty Series, No. 611. . 

Austria. The government took over all stocks of rye, barley, 
maize and flour products. N. Y. Times, Feb. 25, 1915. 

Great BRITAIN. Announcement made of blockade of coast of 
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February, 191 6. | 
German East Africa as from Feb. 28. The blockade extends 


along the whole coast from latitude 4 degrees 41 minutes south 
to latitude 10 degrees 40 minutes south, four days of grace from 
the time of the institution of the blockade being given for the 
departure of. neutral vessels from blockaded area. London 
Gazette, No. 29084. - 

26 Panama. Contract signed between the Republic of Panama and 
the National City Bank for the establishment or a Bank at 
Panama. Rad 


March, 191 5. 

1 GREAT BRITAIN—FRANCE. Amomcemat made in etio notes 
by Great Britain and France that all commercial intercourse 
between Germany, Austria, and Turkey and other nations was 
declared prohibited. Cargoes then at sea were exempted. All — 
vessels not destined for English or French ports will be detained, 
but not confiscated, unless otherwise liable to confiscation. 
Text of identic notes: N. Y. Herald, March 2, N. Y. Times, 
March 2, 1915. 

2 Great Britain. British Order in Council grantmg prize money to 
officers and men of navy. London Gazette, No. 29086: ` 

3 Oprum Convention. Proclamation of the convention and final 
protocol between the United States and other powers relating 
to the suppression of the abuse of opium and other drugs, signed 
at The Hague, Jan. 23, 1912, and July 9, 1913, ratifications of 

_ which were deposited at The Hague by the United States Dec. 10, 
1913. French.and English texts of conventions: ‘U. S. Treaty 
Series, No. 612. 

4 Preru—Unirep Starss. Ratifications exchanged of treaty ibr the 
advancement of peace, signed July 14, 1914. as and ne: 
lish texts: U. S. Treaty Series, No. 613. 

4 Unrrep Starms. The President signed the Samat s bill. This 
law is said to interfere with provision of certain treaties of the 
United States and to necessitate new agreements with various 
nations. N. Y. Times, March 5, 1915. 

8 Gruat Briratmy. Prize Court. In the case of the desno of 

- 1000 tons of copper sent from the United States to Gothenberg, 
Sweden, and destmed for the use of government contractors, 
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9 


10 


11 


12 


16 


18 


which had been seized by the British Government and under an 
ex parte order by the registrar released to the British Govern- 
ment, the court held that the copper could not be disposed of 
pending the prize proceedings which are still to come before the 
Court. The order releasing the copper was revoked. Thus it is 
held that no belligerent government has the right to requisition a 
cargo belonging to a neutral. N. Y. Sun, March 9, 1915. Times, 
March 9, 1915. 

ParaGuaYy—UNnitTEep Sras. Ratifications exchanged of treaty 
for the advancement of peace, signed Aug. 29, 1914. Spanish 
and English texts: U. S. Treaty Series, No. 614. 

GERMANY—Unitep States. The German cruiser Eitel Friedrich 
came into the port of Newport News, Va.; for supplies and re- 
pairs. She brought with her the rescued crews of British, French 
and Russian ships which she had sunk, and the crew of the 
American ship William P. Frye, which was sunk January 28 after 
throwing overboard the cargo of wheat with which the William 
P. Frye was loaded. April 7 the ship was interned. April 8 the 
German government agreed to indemnify the owners of the Frye 
but insisted upon the case going before the German Prize Court. 
N. Y. Times, April 8, 9, 1915. N. Y. Times, March 11, 1915. 

Grea? Britain. Order in Council signed outlining the plan to be 
followed in attacking Germany’s trade. This is the order an- 
nounced as forthcoming on March 1. All intercourse with 
Germany is prohibited, but neutrals will be reimbursed for 
confiscated property not contraband of war. N. Y. Herald, 
March 12, 1915; London Gazette, 29102; N. Y. Times, March 16, 
1915, 

Great BRITAIN. Additional list of contraband issued. N. Y. 
Times, March 18, 1915; London Gazette, Nos. 29097, 29098. 

GERMANY. Prize Court at Hamburg rejected claim for damages 
for loss of neutral goods sunk in a British ship. N. Y. Times, 
March 17, 1915. 

Unirep States. The United States made public the texts of the 
notes of the United States to France, Great Britain and Germany, 
with their replies, respecting the war zones, blockades, ete., of 
Feb. 4, and the British Admiralty order of March 11. N. Y. 
Times, March 18, 1915. 
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March, 1916. 3 

18 Great Britain. Additional order in sunt prohibiting. er 
from-Great Britain. London Gazette, No. 29106. 

19 Iraty—UNITEpD States. Ratifications exchanged of treaty for 

‘the advancement of peace, signed May 5, 1914. Italian and Eng- 
lish texts: U. S. Treaty Serves, No. 615. 

28 GrerMany—Unirep STATES. An American, Leon Thrasher was 
among the passengers lost on the English steamer Falaba, sunk 
by German submarine. N. Y. Times, Hist. of War. 2:4383. 

31 Great Brirain. In presenting an argument before the prize court 
in favor of requisitioning the cargo of foodstuffs of the American 
steamer Wilhelmina, the Crown solicitor introduced a hitherto 
unpublished order in council providing that the Crown may 
requisition any neutral ship. This changes Rule 28 of the Prize 
Court. On March 9, in the case of the copper on board the 
steamer Antares, bound for Sweden and destined for government 
use, the court held that the copper could not be requisitioned 
pending the decision of the court in the condemnation proceed- 
ings. Times Law Reports, Vol. 31, p. 290; N. Y. Times, April 1, 
1915. 


INTERNATIONAL CONVENTIONS 
ADHESIONS, RATIFICATIONS, DENUNCIATIONS 


HaaevE Conventions. 1907 
Ratifications: [Correction] 
‘Brazil, Conventions I, IIJ-XI, XIII, XIV. B. rel. ezt: eure) 
May, 1914, p. 7. 
Liberia, Conventions II-IX, XI, XII, XIV. B: rel. ezt. 
(Chile), May, 1914, p. 4. 
LITERARY AND ARTISTIC PRopuRTY. Berlin, Nov. 8, 1908. 
Ratifications: 
Italy (with reservations as to Articles 8 and 11), Sept. 23, 
1914. Italian decree Oct. 4, 1914. R. di dir. int., 8:618; 
R. Gesetz., 1914, p. 453. 
OPro™ CONVENTION. Jan. 23, 1912. July 1, 1913. 
Signed by Germany, United States, Cuina France (R), Great 
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Britain (R), Italy, Japan, Netherlands, Persia, Portugal, Russia, 
Siam. Jan. 23, 1912. 
Ratifications: 
China, The United States, Netherlands. 

Final Protocol signed July 1, 1913, by Germany, United States, 
Argentina, Belgium, Brazil, Chile, Colombia, Costa Rica, Den- 
mark, Dominican Republic, Ecuador, Spain, France, Great 
Britain, Haiti, Italy, Japan, Luxemburg, Mexico, pennOr ans, 
Portugal, Russia, Siam. . 

Ratifications: 

China, United States, Netherlands. By agreement Feb. 12, 
1915. 
French and English texts: U. S. Treaty Series, No. 612. 
SAFETY AT Sea. London, Jan. 20., 1914. 

Ratifications. August 10, 1914. 

Great Britain approved convention, and rules to come into 
effect July 1, 1915. Times, Aug. 11, 1914. 
KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERN ATIONAL LAW 
| GREAT BRITAIN ! 


Aliens. Circular, Nov. 19,:1914, regarding British born wives and ~ 
children of interned aliens. 134d. 

. Do. and relief of other destitute aliens. Circular, Jan. 5; 
1915. 114d. 

Aliens restriction (Belgian refugees). Order in Council, Nov. 28, 1914. 
(Stat. R. & 0O. 1914, No. 1700.) Led 
. Order in Council, Jan. 7, 1915. (Armenians, etc.) (Stat. 
R. & O. 1915, No. 4.) 14d. 

Anglo-Portuguese commercial tresty. Bill to make such provisions as 
are necessary to enable them, to come into force. (H. L. N O. 3, H. C.’ 
No. 5.) 2d each. 

Arbitration convention with Sweden, Aug. 11, 1904. Convention 
renewing for five years. Signed at London, Nov. 9, 1914. (Cd. 7629.) 
1d. 

_ Army Regulations and Orders, 1912, reprinted with oe to 
August, 1914. ls. 4d. 

British nationality and status of aliens. . Regulations, Dec. 30, 1914. 
(Stat. R. & O. 1914, No. 1861.) 114d. 

Contraband of war. Proclamation, Oct. 29, 1914, revising the list of. 
(Stat. R. & O. 1914, No. 1613.) 1ilsd. 

. Proclamation, Dec. 23, 1914, revising list-of. (Stat. R. & O. 
.1914, No. 1775:) 1lad. 

Cyprus. Order.in council (annexation). (Stat. R. & O. 1914, No. 
1629.) 146d. ' 
. Order in Council, Dee. 23, 1914. Courts of justice amend- 
ment, (Stat. R. & O. 1914, No. 1821.) Led. 

Declaration of London. Order in Council No. 2. (Stat: R. & O. 1914, 

No. 1614.) 134d. 

' Defence of the Realm. Bill to consolidate and amend acts relating to. 
(H. L. No. 10, H. C. No. 9.) id. each, 

1 Official publications of Great Britain and many of the British colonies may be 

purchased of ee & Sons, Ltd., Fetter ma E. C., London, England. 
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. Order in council, Nov. 28, 1914. Regulations, 1914. (Stat. 
R. & O. 1914, No. 1699.) 2d. | 
. Bill to amend consolidation act, 1914. (H. L. No. 25.) Id. 
Emergency legislation, Manual of. Comprising all the acts of Parlia- 
ment, proclamations, orders, etc., passed and made in consequence of the 
war. Edited by Alexander Pulling. To Sept. 30, 1914, with Supplement 
No. 1 to Nov. 3, 1914. 3s. 11d. Supplement No. 2 to Dec. 5, 1914. 
ls. 9d. 
European war. Correspondence, respecting events leading up to the 
rupture of relations with Turkey. (Cd. 7628.) 11)éd. 
. Corresponderice of the British Government, Italian transla- 
tion. Corrispondenza sulla Crisi Europea. Foreign Office. 11)4d. 
. Declaration between the United Kingdom, France and Russia 
engaging not to conclude peace separately. Signed at London, Sept. 5, 
1914. (Treaty series, 1915, No. 1.) 1d. i 
. Reports of the commission of enquiry into the violation of 
international law, first to fourth, and sixth, Massacre at Tamines, 
Pillage and Massacre at Andenne. 144d each. Foreign Office. 
. Seventh and eighth reports of the commission of enquiry into 
the violation of international law. Foreign Office. 1lad. 
Exportation of Arms Act, 1900. Bill to amend. (H. L. No. 4, H. ©. 
No. 7.) 1d. each. | 
Exportation prohibitions. Proclamation Nov. 10, 1914, prohibiting 
the exportation from the United Kingdom of certain warlike stores, 
provisions and victual. (Stat. R. & O. 1914, No. 1637.) 144d. 
. Order in council, Nov. 20, 1914, adding raw rubber to list of 
prohibitions contained in above proclamation. (Stat. R. & O. 1914, 
No. 1681.) 144d. 
———, Order in council, Dec. 5, 1914, varying above proclamation. 
(Stat. R. & O. 1914, No. 1741.) 134d. 
. Order in council, Dec. 11, 1914, varying above proclamation. 
(Stat. R. & O. 1914, No. 1756.) 124d. 
. Order in council, Dec. 23, 1914, varying above proclamation. 
(Stat. R. & O. 1914, No. 1776.) 1éed. 
. Order in Council, Jan. 4, 1915, varying above proclamation. 
(Stat. R. & O. 1915, No. 1.) lied. 
. Order in Council, Jan. 8, 1915, varying above proclamation. 
(Stat. R. & O. 1915, No. 2.) ed. 
Financial statement (1914-1915). Copy of estimates of revenue and 
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expenditure as revised in view of the war, with an pene mem- 
. orandum.’ (H. C. Rept. No. 2.) 14d. 

Government war obligations. Bill to make provision with respect to. 
(H. L. No. 24, H. C. No. 14.) 1d. each. 

Naturalization certificates granted during 1901-1910 pursuant to 
Naturalization Acts, 1870. Index to names. 5s. 3d. 

Prize Court Rules, 1914. Order in council Nov. 28, 1914, amending. 
(Stat. R. & O. 1914, No. 1701.) 1éd. 

‘Prizes. Convention between United Kingdom and France relating to 
prizes captured during European war. Signed at London, Nov. 9, 1914. 
(Treaty series, 1915, No. 2.) 144d. 

Trading with the Enemy Act, 1914. Bill to amend. (H. L. No. 14.) 
234d (H. C. No. 6). 2d. As amended in committee (H. C. No. 24). 2d. 

Trading with the enemy. Proclamation, Oct. 26, 1914, extending the 
prohibitions contained in the Trading with the Enemy Proclamation 
(No. 2). (Stat. R. & O. 1914, No. 1569.) 1d. 

. Proclamation, Jan. 7, 1915, extending the proclamations of 
Sept. 9, Oct. 8 and Nov. 5, 1914. (Stat. R. & O. 1915, No. 3.) 14d. 

. Rules, Jan. 11, 1915, under amended act, 1914. (Stat. R. & 
O. 1915, No. 22.) 14d. | 
. Do: (Suspected coupons.) (Stat. R. & O. 1915, No. 23.) 











lod. 

Turkey. Proclamation, Nov. 5, 1914, extending to the war with 
Turkey the proclamations and orders in council (other than an order in 
council of Aug. 4, 1914, as to enemy ships) relating to the war. (Stat. 
R..& O. 1914, No. 1628.) 16d. 

Vatican. Despatch to Sir Henry Howard containing instructions 
respecting his mission to. (Cd. 7736.) Id. 


UNITED STATES ! 


Abyssinia. Treaty of commerce between United States and, signed. 
June 27,1914. (Sen. Ex. FF, 63d Cong. 2d sess.) 

Arbitration agreement between United States and Portugal of April 6, 
1908. Agreement extending duration of, signed at Washington, June 28, 
1913. 4p. (Treaty series 601.) State Dept. 

1 When prices are given, the document in question may be obtained for the amount 


noted from the Superintendent of Documents, Government Panting Office, Washing- 
ton, D. C. 
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Arbitration convention between United States and Austria-Hungary, 
Jan. 15, 1909. Agreement extending duration of, signed May 6, 1914. 
(Treaty series 592.) State Dept. 

Arbitration convention between United States and Costa Rica, Jan. 13, 
1909. Agreement extending duration of, signed Washington, March 16, 
1914. 4p. (Treaty series 604.) State Dept. . 

Arbitration convention between United States and the Netherlands, 
May 2, 1908. Agreement extending duration of, signed May 9, 1914. 
2p. (Sen. Ex. F, 63d Cong. 2d sess.) 

Arbitration convention between United States and Salvador, Dec. 21, 
1908. Agreement extending duration of, signed May 13,1914. (Treaty 
series 596.) State Dept. 

Arms and munitions of war. Information relative to extent that, have 
been exported from the United States to belligerent nations abroad, 
Dec. 19, 1914. 3p. (S. doc. 660, pt. 1.) Commerce Dept. 

Commercial attachés. General instructions to. ‘1914. 12 p. Foreign 
and Domestic Commerce Bureau. 

Copyright in England. Act. 1 and 2 Geo. 5, ch. 46, to amend and con- 
solidate law relating to copyright, passed Dec. 16, 1911. Indexed print. 
Reprint 1914. 54 p. (Bulletin 16.) Copyright Office. Paper, 5c. 

Embargo. List of articles embargoed by neutral AN countries. 
Nov. 12, 1914. 6 p. State Dept. 

Great Britain. American note to, regarding seizure and detention of 
American cargoes destined to neutral ports. Dec. 26, 1914. 2p. Paper. 
dc. 

International Exchange Service, Report of, for fiscal year 1914. 11 p. 
(Smithsonian Institution Report, 1914.) International Exchange Service. 

International Time Association, International convention for creation 
of, and by-laws to govern association, both signed at Paris, Oct. 25, 1913, 
by representatives of United States and other Powers. April 29, 1914. 
9p. (Sen. Ex. D, 638d Cong. 2d sess.) State Dept. 

. Report of Committee on Foreign Relations advising and con- 
senting i ratification of. May 27,1914. 4p. Foreign Relations Com- 
mittee. 

Mexican boundary, diversion of the Rio Grande. Opinion of Attorney 
General, May 16, 1907, concerning statutory provisions to enable 
findings of International Boundary Commission to be given effect, 
letter of June 22, 1907, relative to decision of Secretary of State to 
institute proceedings against American Rio Grande Land and Irrigation 
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Company, with decree of court. 1914. 4p. I nananana Boundary 
Commission, United States and M exico. 

Naturalization, Annual report of Commissioner of 1914.. 37 p. 
Naturalization Bureau. 

Neutrality proclamation. Grea Britain and Turkey. Nov. 6, 1914. 
4 p. (No. 1268.) State Dept. 
. Panama Canal Zone. Proclamation and protocol of agree- 
ment between United States and Panama, signed Oct. 10, 1914. Nov. 18, 
1914. 4p. (No. 1287.) State Dept. 
| . Do. (Treaty series 597.) State Dept. 

Nobel prizes. Letter transmitting, for information of Senate, circular 
issued by Nobel Committee of the Norwegian Parliament foryear 1915. 
Dec. 7, 1914. 2p. (S. doc. 626.) State Dept. 

- Opium. H. 6282 for registration of and to impose special tax upon. 
Dec. 17,1914. 6p. (Pub. No. 223.) 5e. . 

' Panama. Boundary convention between United States and, signed 
Sept. 2, 1914. ` (Sen. Ex. NN, 68d Cong. 2d sess.) 

Panama Canal. Erectie order amending paragraph 49 of: Rules 
and Regulations for operation and navigation of Panama Canal and 
‘approaches thereto, including all waters under its Jurisdiction [concerning 
radio tolls]. Nov. 4, 1914. 1p. (No. 2073.) State Dept. 

Peace, Treaties for advancement of, between United States and— 

Argentine Republic, signed July 24, 1914. (Sen: Ex.. AA, 63d 
Cong. 2d sess.) 

. Bolivia, signed Jan. 22, 1914, ratifications exchanged Jan. 8, 1915, 

(Treaty series 606.) State Dept. 

Brazil, signed July 24, 1914. (Sen. Ex. BB, 63d Cong. 2d sess.) 

Chile, signed July 24,1914. (Sen. Ex. CC, 63d Cong. 2d sess.) 

China, signed Sept. 15, 1914. (Sen. Ex. GG, 63d Cong. 2d sess.) 

Costa Rica, signed Feb. 13, 1914, ratifications exchanged Nov. 12, 
1914. (Treaty series 603.) State Dept. 

Denmark, signed April 17, 1914, ratifications exchanged Jan. 19, 
1915. (Treaty series 608.) State Dept. 

Ecuador, signed Oct. 18, 1914. . (Sen. Ex. LL, 63d Cong. 2d diay) 

France, signed Sept. 15, 1914, ratifications exchanged Jan. 22, 
1915. ‘(Treaty series 609.) State Dept. 

Great Britain, signed Sept. 15, 1914, ratifications exchanged 
Nov. 10, 1914. (Treaty series 602.) State Dept. 

Greece, signed Oct. 13, 1914. (Sen. Ex. MM, 63d Cong. 2d sess.) , 
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Guatemala, signed Sept. 20, 1913, ratifications exchanged Oct. 13, 
1914. (Treaty series 598.) State Depi. 

Honduras, signed Nov. 3, 1913. (Sen. Ex. N, 63d Cong. 2d sess.) 

Italy, signed May 5, 1914, ratifications ees March 19, 
1915. (Treaty series 615.) State Dept. 
Netherlands, signed Dec. 18, 1918. (Sen. Ex. P, 63d Cong. 2d 

sess. ) l 

Nicaragua, signed Dec. 17, 1913. (Sen. Ex. O, 63d Cong. 2d 
sess.) 

Norway, signed June 24, 1914, ratifications exchanged Oct. 21, 
1914. (Treaty series 599.) State Dept. l 

Paraguay, signed Aug. 29, 1914, ratifications exchanged March 9, 

1915. (Treaty series 614.) State Dept. 

Persia, signed Feb. 4, 1914. (Sen. Ex. R, 638d Cong. 2d sess.) 

Peru, signed July 14, 1914, ratifications exchanged March 4, 
1915. (Treaty series 613.) State Dept. 

Portugal, signed Feb. 4, 1914, ratifications exchanged Oct. 24, 
1914. (Treaty series 600.) State Dept. 

Russia, signed Oct. 1/ Sept. 18, 1914, ratifications exchanged 
March 22, 1915. (Treaty series 616.) State Dept. 

Salvador, signed Aug. 7, 1918. (Sen. Ex. K, 68d Cong. 2d sess.) 

Spain, signed Sept. 15, 1914, ratifications exchanged Dec. 21, 
1914. (Treaty series 605.) State Dept. 

Sweden, signed Oct. 13, 1914, ratifications exchanged Jan. 11, | 
1915. (Treaty series 607.) State Dept. 

Switzerland, signed Feb. 13, 1914. (Sen. Ex. U, 68d Cong. 2d 
sess. ) 

Uruguay, signed July 20, 1914, ratifications exchanged Feb. 24, 
1915. (Treaty series 611.) State Dept. 

- Venezuela, signed March 21, 1914. (Sen. Ex. W, 63d Cong. 2d 
sess.) 

Relief work in Europe. Report on operations of United States Com- 
mission. 1914. 110 p. il. Paper, 15c. 

Rio Grande, Correspondence and regulation of War Department 
concerning diversion of waters of, for irrigation purposes. 1914. 4 p. 
International Commission for Equitable Distribution of Waters of the 
Rio Grande. 

Safety of life at sea. Resolution advising and consenting to ratifica- 
tion of convention for, signed London, Jan. 2, 1914, with regulations, 
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final protocol, and recommendations connected therewith, provided 
‘United States reserves right to abrogate treaties, conventions, and agree- 
. ments under certain conditions. Dec. 16,1914. 1p. (Sen. Res. on Ex. 
B, 63d Cong. 2d sess.) Senate. s 

Shipping. List of foreign-built ships admitted to American registry 
under act of Aug. 18, 1914, and other information relative to same. 


Dee. 14,1914. 16 p. (S. doc. 640.) Commerce Dept. 
. Gmo. A. FINcH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTER- 
NATIONAL LAW 


y? 


BRIG “SALLY,” JOHN BEATY, MASTER. 


Court of Claims of the United States. 
[French Spoliations.— Decided February 15, 1915.] 


The brig Sally, a duly registered vessel of the United States, owned 
by American citizens, whereof John Beaty was then master, sailed on 
a commercial voyage from Baltimore, February 20, 1797, bound for 
the Island of St. Bartholomew or the Island of Antigua. While peace- 
fully pursuing said voyage she was seized on the high seas March 12 
following, to the leeward of Antigua, by the French privateer La Ter- 
roriste, Capt. Marc Gazano, who put a prize crew on said brig and con- 
ducted her to Basseterre, Guadeloupe. Thereafter, on March 17, 1797, 
said brig and cargo were condemned as good prize by the Tribunal of 
Commerce sitting at said Basseterre on the following grounds: 


It is proven by the letters found hidden on board and addressed by the owners 
to Henry Anderson at Antigua on February eighth and eighteenth, one thousand 
seven hundred and ninety-seven, that the clearance of the brig Sally for St. Barthol- 
omew is simulated; that the true destination is the Island of Antigua; that it is a 
sequel of shipments of provisions for the British army; that the passport issued for 
the Island of St. Bartholomew has thus been infringed, and that the captain is an 
Irishman who has been naturalized but ten months. 


Said vessel and its cargo thereby became a total loss to the owners 
thereof. 


Barney, J., delivered the opinion of the court: 

The decree, reciting that the brig and cargo were lawful prize, de- 
clares that it was proven to the Prize Court that the clearance of the 
brig was simulated; that the true destination was the Island of Antigua, 
“but that it is a sequel of shipments of provisions for the British army.” 
When we take into consideration the location of the brig at the time of - 
capture, as well as other circumstances in the case, it can not be and. 
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is not. disputed that the brig in question was actually destined for the 
Island of Antigua. 

With this statement of the case the quéstion for deciston is whether 
the capture and condemnation were illegal or otherwise. 

As the Island of St. Bartholomew, to which the brig was nomial 
bound, was a Swedish island, and thus neutral, no harm was done to 
France by the simulation of the voyage of the brig, and under the 
decision of this court in the case of the Betsey & Polly (38 C. Cls. 30) 
that fact does not justify the seizure and condemnation and needs 
no further consideration. 

The seizure and condemnation of the brig took place in March, 
1797, and while the treaty of 1778 between this country and France 
was still in force, so that the determination of the issues of law in this 
case depends upon the rules of international law as modified by that 
treaty. 

[The court considered the seizure and odo to be illegal 
according to the treaty of 1778 between the United States and France, 
_and proceeded as follows:| | 

, Without taking into consideration the treaty of 1778 we think the 
seizure and condemnation of the brig in question was illegal under the 
rules of international law.. The question involved is under what cir- 
cumstances are foodstuffs liable to seizure and condemnation as con- 
traband when shipped between neutrals and belligerents, and this 
question is particularly important to this country at the present time. 

The only fact found in the decree of condemnation was that the 
brig was destined for Antigua. It is said that it is a “sequel” of ship- 
ments of provisions for the British army; in other words, that was an 
inference, and only an inference, which the prize court drew from the 
fact that the brig was bound for Antigua; but this court has the same 
right to draw its inference from the facts in the case as the Prize Court 
had. Neither was the false documentation of the brig any evidence 
of intention to supply provisions to the British army if the brig could 
properly have been documented to the Island of Antigua, as wé think 
can be shown. 

- When the decree of ndai of a Prize Court comes up for 
- consideration in another court, the facts stated as the reason for the 
decree will be examined and passed upon. Bonus: v. Henning, 7 C. B. 
791; Calvert v. Bovill, 7 T. R. 528. 

At this time ene was one of the most important of the Leeward 
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Caribbean Islands and contained about 60,000 acres of fertile land, 
mostly devoted to the cultivation of sugar, cotton, and tobacco (1 Ed- 
wards, 484). Even in 1774 it produced 17,000 hogsheads of sugar 
(td., 485). In 1787 there was shipped from Antigua in 71 ships to the 
United States 375,150 gallons of rum, besides more than 3,300 tons of 
sugar (id., 506). The population of Antigua in 1791 was 2,590 whites, 
37,808 slaves, besides a considerable number of persons of mixed blood — 
and native free blacks (2 Edwards, 2). The value of the imports of this 
island from Great Britain alone was over a million dollars, and of ex- 
ports over two million dollars (5 Edwards, Appendix, 31). Edwards 
says that no islands in that part of the West Indies could boast of so 
many excellent harbors, only two of which were fortified (1 Edwards, 
486). | 

These facts are stated to show that the Island of Antigua was an 
island of some importance and devoted entirely to agriculture, raising 
principally sugar, cotton, and tobacco, with a considerable population 
in need of food from outside of its own limits. Let us see further what 
the facts were regarding this food supply. 

In 1778 there was a scarcity of crops in Antigua, and we are told 
all of the negroes there would have perished had it not been for corn 
and flour imported from America (1 Edwards, 485). For some time 
before the conclusion of the Jay Treaty between this country and. 
Great Britain in 1794 foodstuffs were not allowed to be imported into 
the West India Islands in American bottoms, and in consequence we 
are told there was great suffering there for want of food. The inhabitants 
petitioned Parliament to restore this commerce with America, repre- 
senting that there was danger of the slaves dying of hunger (2 Edwards, 
496-497). The complaint of this restriction of commerce with America 
and consequent lack of foodstuffs was bitter, and great joy was expressed 
when the Jay Treaty was concluded and these troubles and dangers 
removed (2 Edwards, 524); and thereafter the West India Islands re- 
ceived the most of their food and lumber from the United States (5 
Edwards, Appendix, 48). 

All of the foregoing goes to negative any presumption that food- 
stuffs destined for the Island of Antigua were for the supply of a few 
troops stationed there. In fact we are told that in the West Indies, 
where at that time the slaves greatly outnumbered the whites, as we 
have seen they did in Antigua, a considerable number of troops were 
constautly kept to suppress possible slave revolts (1 Edwards, 280, 281); 
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from which it follows that at least the militia in Antigua at the time 
of the condemnation in this case were for that purpose. l 

A brief review of the leading cases upon the question as to when: 
foodstuffs carried in neutral vessels to belligerent ports will be con- 
sidered as contraband is thought to be proper for the purposes of this 
Case. 

In the case of Jonge Margaretha (1 C. Rob. 189), it appears that 
the cargo was destined for Brest, carrying Dutch cheeses from Amster- 
dam. The vessel was neutral, but was carrying a cargo of provisions 
not the product of its own country, but the product of a country which 
was at that time an ally of France. It is stated in the opinion m that 
case that in the port of Brest at that time there was a considerable 
French fleet in a state of preparation for sallying forth on a hostile ex- 
pedition, and that this cargo of cheese was being taken there for the 
purpose of supplying this fleet. In discussing this question Sir William 
Scott said: | 


The nature and quality of the port to which the articles were going is not an irra- 
tional test. If the port is a general commercial port it shall be understood that the 
articles were going for civil use, although occasionally a frigate or other ships of war 
may be constructed in that port. Contra, if the great predominant character of a 
port be that of a port of naval military equipment it shall be intended that the arti- 
cles were going for military use, although merchant ships resort to the same place 
and although it is possible that the articles might have been applied to civil con- 
sumption. : 


Further. along he refers to the case of the Endraught, cited by the 
claimant in that case, the destination of which was Bordeaux, and in 


' which case the seizure was declared illegal. Upon that case he remarks: 


“Though smaller vessels of war may be occasionally built and fitted 
out there it is by no means a port of naval military.equipment in its 
principal occupation in the same manner as Brest is uhiversally known 
to be.” ~ 

In the case of the Edward (4 C. Rob. 68), the ship was Prussian 
with a cargo of wines claimed for Prussian subjects on a voyage from 
Bordeaux ostensibly to Emden, a neutral port in Hanover, but the court 
found in that case that there was an evident intention on the part of 
the master to carry the cargo into Brest, a French port, “where there 
was notoriously a large armament lying very much in want of articles 
of this kind, articles of an indispensable nature,” and it was found in 
that case that wines, which constituted a large part of the cargo of 
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the vessel, were to be considered as naval stores which were especially 
needed by the fleet at Brest, as the latter pon was not within a wine 
country. 

The Commercen (1 Wheat. 382), is the iadog case in this country 
upon this question. That was a Swedish vessel on a voyage from Limer- 
ick in Ireland to Bilboa in Spain, and was captured on the 16th day 
of April, 1814. Bilboa at that time was the rendezvous for the British 
forces In Spain (and Great Britain had no other citizens there), and 
it was found in that case by the official papers of the customhouse, as 
well as by the private letters of the shippers, that the cargo was shipped 
for the sole use of His Britannic Majesty’s forces then in Spain. In 
the opinion in that case Justice Story says: “But if such goods are 
destined for the direct and avowed use of the enemy’s army or navy 
we should be glad to see an authority which countenances this exemp- 
tion from forfeiture,” and further along states: ‘Here is a cargo of 
provisions exported from the enemy’s country with the avowed purpose 
of supplying the army of the enemy:”’ | 

In all of these cases it appeared that the facts found showed that 
the vessels were unquestionably destined to supply either the enemy’s 
naval or military equipment, and it by no means follows that because 
the belligerent Power may have some forces, either naval or military, 
stationed at the port for which the vessel was bound, that that fact 
alone makes the cargo subject to condemnation, but that it must further 
appear that the cargo was intended for the supply of such naval or 
military forces. In other words, because a few naval vessels may be 
stationed at a port or a small military force may be located there does 
not deprive the inhabitants of that port or locality of the privilege of 
receiving necessary food from neutral nations. 

The following language, quoted from Hall on Int. Law, p. 619, is 
here applicable: 


To divert food from a large population when no immediate end is to be served 
because it may possibly be intended to form a portion of supplies which in almost 
every cage an army or a squadron could complete from elsewhere with little incon- 
venience, would be to put a stop to all neutral trade in innocent articles. But writers 
have been satisfied with a broad statement of principle, and they have overlooked 
an exceptional and no doubt rare case, in which, as it would seem, provisions may 
fairly be detained or confiscated. If supplies are consigned directly to an enemy’s 
fleet, or if they are sent to a port where the fleet is lying, they being in the latter 
case such as would be required by ships, and not ordinary articles of import into 
the port of consignment, their capture produces an analogous effect to that of com- 
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missariat trains in the rear of an army. Detention of provisions is almost always 
unjustifiable, simply because no certainty can be arrived at as to the use which will 
be made of them; so soon as certainty is in fact established, they and everything | 
else which directly and to an important degree contributes to make an armed force 
mobile, become rightfully liable to seizure. They are not less noxious than arms; but 
except in a particular juncture of circumstances their noxiousness can not be proved. 


We also quote from Taylor’s Int. Law, p. 737: 


Despite the suggestion made by Lord Stowell in the case of the Ranger, that a 
claim might legally be made to condemn all provisions whether intended for military 
consumption or not, the sounder view undoubtedly is that provisions can only be 
contraband when intended for military use, or when sent to ports actually beseiged 
- or blockaded. 


Some international law writers even went so far as say that food- ` 
stuffs never should be déclared contraband.. (Bluntschli, sec. 807.) ` 

In the case of the brig Lydia Allison, decided by this court at the 
last term, the facts in the case as to destination of the vessel, false 
route, cargo, etc., were almost exactly identical with those in the in- 
stant case, and this court decided the seizure and condemnation to be ' 
illegal. 

In the Hooper case (22 C. Cls. 408) the vessel was documented for 
Martinique, ‘a British port, and was laden with food and lumber; she 
was seized in February, 1800, which was after the abrogation of the 
treaty of 1778, and destroyed. This court decided the seizure to be 
illegal, and in the course of the court’s opinion in that case it was said: 


Martinique was neither blockaded nor besieged. It undoubtedly had a British 
garrison and was.a refuge and sometimes a rendezvous for British armed vessels; at 
the same time it had a large civil population to be fed then, as it is now, largely by 
the products of the temperate zone. Its predominant character was not that of a 

port of naval or military equipment. 


This question was raised between the United States and Great Britain 


during the Boer War, in connection with the seizure of the vessels - 


Beatriz, Maria, and Mashona, which were taken by British cruisers to 
Delagoa Bay. In the course of the correspondence Lord Salisbury, 
one of the greatest and most learned statesmen of Great Britain during 
' the last century, thus defined the position of the British Government 
on the question of contraband: 


Foodstuffa with a hostile destination can be considered contraband of war only if 
they are supplies for the enemy's forces. Itis not sufficient that they are capable of being 
so used. ‘It must be shown that this was in fact their destination at the time of seizure. 
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This statement by Lord Salisbury is in harmony with what is laid 
down in Holland’s Manual of Naval Prize Law, issued by the British 
administration in 1888. 

In the war between Russia and Japan the Russian Government is- 
sucd to its naval officers instructions in which foodstuffs were desig- 
nated as contraband of war. The British Government protested against 
this prohibition, which included rice and provisions as unconditional 
contraband, this being regarded as “inconsistent with the law and 
policy of nations.” The British Government, it was declared, did not 
contest that “in particular circumstances provisions may acquire 2 
contraband character, as, for instance, if they should be consigned 
direct to the army or fleet of a belligerent or to a port where such fleet 
may be lying,” but it could not admit that ‘if such provisions were 
consigned to the port of a belligerent (even though it should be a port 
of naval equipment) they should therefore be necessarily regarded as 
contraband of war.” The true test appeared to be “whether there are 
circumstances relating to any particular cargo to show that it is des- 
tined for military or naval use.” John Bassett Moore, Contraband of 
War, p. 35. | i 

August 30, 1904, Mr. John Hay, our then Secretary of State, sent 
a letter of instructions to Mr. McCormick, our ambassador at St. 
Petersburgh, regarding this same matter, in which he used the follow- 


ing language: 


When war exists eee powerful states it is vital to the legitimate maritime 
commerce of neutral states that there be no relaxation of the rule—no deviation 
from the criterion for determining what constitutes contraband of war, lawfully 
subject to belligerent capture, namely, warlike nature, use, and destination. Arti- 
eles which, like arms and ammunition, are by thcir nature of self-evident warlike use, 
are contraband of war if destined to enemy territory; but articles which, like coal, 
cotton, and provisions, though ordinarily innocent are capable of warlike use, are 
not subject to capture and confiscation unless shown by evidence to be actually 
destined for the military or naval forces of a belligerent. 


From all these authorities it appears that it must affirmatively be 
found, in order to make foodstuffs contraband (except in case of block- 
ade or investment), that the food was destined to supply the belliger- 
ent’s army or naval forces, and no such presumption arises simply 
from the fact that there is either a naval or army equipment at the 
destination, if there are noncombatants there in need of food; and any 
other rule would be cruel and inhuman. - 
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` As was said in the Resolution, 2 Dallas, 19, “A question is made: On 
whom lies the onus probandi? We think the captors. There can be 
no condemnation without proof that the ship or cargo is prize.” (Id. 
22.) | 
War is severe enough without adding to it by imposing suffering 
and starvation upon defenceless human beings who are so unfortu- 
nate as to be living in belligerent territory where there happens to. be 
a few soldiers quartered. Instead of there bemg any presumption or 
fear of‘a “sequel” that this considerable shipload of corn and flour 
was going to Antigua for the supply of the few troops stationed there, 
there was every presumption, amounting almost to a certainty, that 
it was being carried there as a food supply for the inhabitants of the 
island. Certainly that presumption should prevail until there is some- 
thing more than a mere suspicion to the contrary, based entirely upon 
the fact that a few troops happened: to be stationed at one or two of 
the numerous ports on the island. - (See Resolution, supra.) 

But what are the facts in this case? The cargo, consisting ities 
of foodstuffs and a few staves, was destined not to any particular port, 
but generally to the Island of Antigua, where there were ten times as 
. many noncombatants in need of food as soldiers; and there is nothing 
to show that it was destined to either of the two fortified ports. among 
the many ports of that island. And what if it was? We know of no 
case where it has been held that the inhabitants of fortified towns can 
not be fed by neutral vessels. All important seaport towns are more 
` or less fortified. 


_ BRITISH PRIZE COURT DECISIONS. 
Tue CHILE. 
Decided September 4, 1914. 


This was a German ship from the port of Bremen -which arrived at 
Cardiff on August 4, 1914. War was declared by Great Britain on 
Germany at 11 o’clock p. m. on the same day, and on the following day 
the Chile was seized by the customs authorities at Cardiff; No cargo 
was aboard the ship at the time of seizure. The convention adopted by 
the Hague Conference of 1907 relating to the status of enemy merchant 
ships at the outbreak of hostilities, signed and ratified by both Germany 
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‘and Great Britain, provides that “When a merchant ship belonging 
to one of the belligerent Powers is at the commencement of hostilities 
in an enemy port, it is desirable that it should be allowed to depart 
freely, either immediately, or after a reasonable number of days of 
‘grace, and to proceed, after being furnished with a pass, direct to its 
port of destination or any other port indicated,” (Art. 1) and that 
“A merchant ship unable, owing to circumstances of force majeure to 
leave the enemy port within the period contemplated in the above 
article, or which was not allowed to leave, can not be confiscated. The 
belligerent may only detain it, without payment of compensation, but 
subject to the obligation of restoring it after the war, or requisition 
it on payment of compensation.” (Art. 2.) 

In answer to a query from Sir Samuel Evans, the President. of the 
Prize Court, as to whether the court was bound by the terms of the 
Hague Convention, and if so, what was the meaning of Art. 2, the 
Attorney-General, who appeared for the Crown, “submitted that his 
Lordship was bound by the convention, which was an international 
contract. It stood in the same position as the Declaration of Paris, 
which, he submitted, must be treated as modifying the common law. 
‘With regard to Article 2, he submitted that the meaning was that at the 
end of the war a merchant ship satisfying the conditions of the article 
would be returned without compensation being paid by the country 
detaining it. He did not understand that meantime the ownership of 
the ship would pass from the owners to the British Crown and then 
pass back again at the end of the war. It meant that the ship should 
be so dealt with by the Prize Court as to enable Article 2 to be applied 
at the end of the war. The order he asked for was as follows—a decree 
that the said ship, the Chile, was adjudged to have belonged at the 
time of her capture and seizure to the enemies of the Crown, and as 
such to have been rightly seized, and that on the application of the 
Procurator-General the court ordered her to be detained until further 
order, with liberty to apply.” 

Pursuant to the recognition accorded to the practice of granting 
days of grace to enemy merchant ships, an Order in Council was issued 
on August 4, 1914, providing that “in the event of one of his Majesty’s 
principal secretaries of state being satisfied by information reaching 
him not later than midnight on Friday, the 7th day of August that the 
treatment accorded to British merchant ships and their cargoes which 
at the date of the outbreak of hostilities were in the ports of the enemy 
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or which subsequently entered them is not less favorable than the treat- 
ment accorded to enemy merchant ships” by the terms of the order, 
enemy merchant ships would be allowed until midnight on Friday, 
August 14th, for loading and unloading their cargoes and departing 
from any port to which the order applied. At midnight on August 7th 
the Foreign Office notified the Lords Commissioners of the Treasury 
and of the Admiralty that information to the effect referred to in the 
order had not been received and that therefore the order would not go 
into operation.! There being no reciprocal arrangement that ships 
should be released, the Chile had been retained, and the Attorney- 
- General submitted that the court had jurisdiction to deal with her. 

The Presipent of the court decided as follows: 

It is abundantly clear upon the ship’s papers that the ship was a 
merchant ship belonging to an enemy country, and it is abundantly 
clear also that, by international law we are entitled to seize this ship 
through the instrumentality of the officers of the Crown in the port of 
Cardiff, although the ship was there before the commencement of hos- 
tilities. For the purpose of this case it has been admitted that the ship 
was within the port of Cardiff before the hour of 11 o’clock on the 
night of August 4, the time of the commencement of hostilities. I 
therefore shall declare that this was an enemy’s ship and that she was 
properly seized by the officers of the Crown, and that being there she 
partook of the pane of a prize of Admiralty to which the Crown 
is entitled. 

Several matters have been discussed in the course of this case with 
reference to what ought. to be done having regard to the law of nations 
upon the one hand and to the sixth Hague Convention, Articles I and 
II, on the other hand. I propose to-day, in this case, to make an order 
which will not finally determine the rights of the Crown under Articles I 
and II of The Hague Convention. The view has been put forward 
. that Article II may have to hang upon Article I, and, therefore it does 
not come into play if no days of grace were agreed within the meaning 
of Article I. It is possible that that argument may be well founded, - 
but I proceed to-day no further with that except only to deal with the 
rights of the Crown in this vessel. The Crown are entitled, if they wish, 
to ask for less than the law could give them. -Therefore I need, not de- 
termine finally the question which may arise hereafter. | 

The writ in this case was issued by the Procurator General i in the 

1 Manual of Emergency Legislation, 1914, p. 142. 
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form prescribed by the Rules, and it has been duly advertised. Pur- 
suant to the advertisement the clients of Mr. Bateson, who are here 
as agents for the shipowners apparently, have come here to appear, 
but in the course which the case took Mr. Bateson did not find it neces- 
sary, even if he had the right, to appear here to argue any matter be- 
fore the court. . 

I raised the point, as I was bound to do, I think, as to whether Mr. 
Bateson’s clients had any right to appear at all. That depends upon 
whether there are any cases in which an enemy’s subject has the right 
to appear in the Prize Court in this country; and there are some such 
cases, and they raise an important point whether in cases of this descrip- 
tion—of which there will be many, I daresay—an enemy’s subject has 
the right to enter an appearance at all. That matter, however, I leave 
also undecided, acceding readily to the request of the Attorney-General 
in that behalf; but I do decide for the purpose of to-day that the aff- 
davit which has been filed here and which must be filed before appear- 
ance can be entered by an enemy’s subject is wholly insufficient. For 
that reason alone, unless I allow the affidavit to be amended, and ap- 
pearance entered, I can dispose of the claim put forward by the persons 
whom Mr. Bateson represents to appear here to-day. Mr. Noad ap- 
pears here for the dock company for dues, but though I make no order 
in his favor I do not think any order which I make will interfere with 
his rights. 

The order which I make is this:—Having heard the evidence of counsel 
for the Crown, I pronounce the said ship Chile to have belonged at the 
time of the seizure to enemies of the Crown, and to have been properly 
seized by the officers of the Crown, and on the application of the Crown 
I order that the ship be detained by the marshal until a further order 
is issued by the court. Any question of costs which the Crown may de- 
sire to raise will be reserved till such further order is made by the court 
as may appear necessary. (The Times Law Reports, Vol. 31, p. 3.) 


THE MARIE GLAESER. 
Decided September 11, 16, 1914. 


The Marie Glaeser, a German steamship of 1,317 tons registered at 
Rostock, bound from Bristol to Archangel, in ballast, left Bristol on 
August 1st, and put into Barry on August 4th. War was declared that 
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evening. She left the same day and was captured at sea on August 5th 
by H. M. S. Gibraltar and sent into Greenock. Germany had refused 
her adherence to Article 3 of the Hague Convention of 1907 relating 
to the status of enemy merchant ships at the outbreak of hostilities,' 
and the Crown, through the Solicitor-General, asked for condemnation. 
The court decreed the vessel as prize of war, condemned her and ordered 
her to be sold. 

An appearance was made for the German owners of the vessel and 
some shareholders, but the court ordered the appearance struck out 
because of the insufficiency of the affidavit, as in the case of the Chile, 
supra. The court held that the affidavit must show facts which in 
the special circumstances would entitle the enemy owner to come be- 
fore the court, and there was nothing in the affidavit which tended to 
show that the hostile character of the owners was suspended in any 
way. (Panaja Drapaniotisa, 2 Eng. Prize Cas. 560; the Felicity, 2: 
Eng. Prize Cas. 233; the Froija, Spink, 37; the Hoop, 1 Eng. Prize Cas. 
104.) - As regards the appearance on behalf of the shareholders, the 
court held that’ if enemies their property must go, and so also if not- 
enemies but-belonging to other countries, if they took shares in a vessel 
under an alien flag; but they might present their case to the Crown 
for the exercise of his prerogative of bounty. A similar holding was 
made by the court on a claim by persons who advanced sums for nec- 
essaries. 

The court reserved its decision as to a claim by mortgagees, and 
rendered the following decision on this point on September 16, 1914: 

This merchant vessel, belonging to enemy owners, was captured at 
sea on August 5 last by H. M. cruiser Gibraltar, and has already been 
condemned by the court as lawful prize. She was a German vessel, 
registered of the port of Rostock, owned by a German limited company, 
commanded by a German master, and flying the German flag. 

A claim has been made on behalf of certain mortgagees who are 


1 The pertinent part of Article 3 reads as follows: “Enemy merchant ships which 
left their last port of departure before the commencement of the war, and are en- 
countered on the high seas while still ignorant of the outbreak of hostilities, can not 
be confiscated. They are only liable to detention, on the understanding that they 
shall be restored after the war without compensation, or to be requisitioned, or even 
destroyed, on payment of compensation, but in such cases provision must be made 
for the safety of the persons on board as well as the security of the ship’s papers.” 
Germany and Russia made reservations to this article at the signature and ratifica— 
tion of the convention. 
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neutrals—a limited liability company in Holland—that a sufficient sum 
out of the proceeds of sale of the prize shouldbe set aside to satisfy 
the amount which might be found due to the mortgagees, on the ground 
that they were, as neutrals, entitled to have their property or interests 
protected. Counsel contended (1) that no case in the English Prize 
Court had dealt with the claim of a neutral mortgagee in a sense ad- 
verse to the claim now put forward; (2) that the decisions in our Prize 
Courts touching liens (e. g., the Tobago, ubi infra) was not applicable 
to the case of mortgages, on the ground that some kind of “property” 
in the ship passed to and vested in mortgagees; and (3) that in any 
event at the present day the international law of prize should be ex- 
tended and applied so as to protect mortgages held by neutrals in accord- 
ance with what he contended was the policy and principle upon which 
the Declaration of Paris was founded. 

It will be convenient first to set out a few facts as to the mortgage. 
It was executed on June 26, 1905, by Otto Zelck (a subject of the Ger- 
man Empire) as manager of the German limited liability company 
called “Steamship Company Marie Glaeser” in Rostock m favor of a 
Dutch company called “Eerste Nederlandsche Scheepsverband Maats- 
chappij” in Dordrecht, Holland, on certain conditions for a loan of 
172,500 marks. The operative part of the mortgage was in these terms 
(translated): “I grant by these presents to the Dutch company a mort- 
gage on the steamer Marie Glaeser registered in the ships’ register in 
Rostock, amounting to 172,500 marks German currency.” The repay- 
ment with interest was spread over a term extending up to December, 
1917; but in certain events the whole was made repayable immediately. 

His Lordship read the conditions of the mortgage, and said that it ` 
was stated in the affidavit in support of the claim that the amount re- 
maining due was 69,000 marks. The mortgage was duly entered in 
the ships’ register in Rostock. It was not disputed that the mortgage 
represented an honest business transaction. The mortgagors had re- 
mained and were at the capture in possession of the vessel. No refer- 
ence to the mortgage was entered upon any of the ship’s papers. 

With regard to the first two contentions of counsel for the claimants 
(the learned President continued), it is not quite accurate to say that 
our Prize Courts have never adjudicated upon claims of a neutral mort- 
gagee. In the Aina (1854) (Spinks 8; 2 E. P. C. 247) a claim was made 
by a person alleged to be a neutral who was mortgagee of one-third part 
of a captured enemy ship. Two questions there arose—(1) whether 
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the claimant was a neutral; and (2) whether, supposing him to be a 
neutral, he would be entitled to come to the Prize Court and claim one- 
third of the ship by virtue of the mortgage. It is true that the court 
decided that the claimant was not a neutral; and that. was enough to 


support the decision. But the court also unequivocally stated that, — 


even if he were a neutral, his claim could not be sustained. Dr. Lush- 
ington said: “If I am to do it in the present case, innumerable questions 
would arise, and the court might be called upon to inquire into the valid- 
ity of the mortgage, and be compelled to determine that validity not 
by the law of England, but by the law of the country where it was 
executed.” 

With regard to the authorities generally, the first and leading case 
usually referred to is the Tobago (1804) (5 C. Rob. 218; 1 E. F. C. 456). 
Counsel for the claimant sought to distinguish that case, and even 
' invoked the aid of certain passages or phrases in the judgment. . 

The claimant in that case was a British subject; the claim was founded 
upon & bottomry bond on a French vessel executed by her master to 
the claimant before hostilities between Great Britain and France had 
commenced. The claim was rejected upon the broad ground that the 
court recognized no liens upon a captured vessel, with the special ex- 
ception of some liens attaching by the general law of the mercantile 
world independently of contract. 

His Lordship quoted from the judgment of Lord Stowell who said 
that those lending money on such security (a bottomry bond) take this 
security subject to all the chances incident to it, and, amongst the rest, 
the chances of war. It may be observed in passing that by the mortgage 
- in the case now before the Court the risk of war was expressly mentioned, 
and the mortgagees had ‘the riglit, at the expense of the mortgagors, 
te Insure against it if they thought war was imminent. The learned 
President continued reading from Lord Stowell’s judgment, and said 
that the passages quoted were expressly adopted by the Privy Council 
in 1857 in the Amel (11 Moore P. C. 119; 2 E. P. C. 600); and the sub- 
stance of the decision in this last case is succinctly stated towards the 
end of the judgment delivered by Sir John Patteson as follows: “ Liens, 
_ whether in favor of a neutral on an enemy’s ship, or in favor of an enemy 
on a neutral ship, are equally to be disregarded in a Court of Prize.” 

It was contended that a claim under a mortgage was in some essen- 
tial respects different from that under a bottomry bond. It may be 
noted that by the municipal law of this country the claim of a mortgagee, 


ot 
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whether in possession or not, ranks below the claims of persons who have 
maritime liens on the mortgagor’s ship—e. g., for bottomry salvage 
and wages—(see the Duke of Bedford, 2 Hagg. Ad. 294; the Bold Buc- 
cleugh, 7 Moo. P. C. C. 267, 284; The Mary Ann, L. R. 1 A. and E. 8; 
The Feronia, L. R. 2 A. and E. 65; and the Ripon City, 13 The Times 
L. R. 378; [1897] P. 226 at p. 243). So if the mortgagees of the Marie 
Glaeser had been British subjects, and the effect of the mortgage de- 
pended on ‘British law, the Tobago would be an authority a fortiori 
against their claim. 

As to the contention that the mortgagees in the present case had by 
virtue of the mortgage some kind of “property” in ‘the Marie Glaeser, 
no information was given to the court as to the exact meaning of the 
word “property” so used, or as to its nature, or whether it imported 
some kind of “ownership” of the vessel. By our own statute law, ex- 
cept so far as may be necessary for making a mortgaged ship available 
as a security for the mortgage debt, the mortgagee shall not by reason 
of the mortgage be deemed the owner of the ship, nor shall the mortgagor 
be deemed to have ceased to be the owner thereof (Merchant Shipping 
Act, 1894, s. 34). 

Whether the German law as to mortgages substantially differs from 
ours, or what the German law on the subject may be, this court declines 
to inquire. To do so is no part of the duty of a Court of Prize. 

His Lordship quoted from the judgment of Lord Stowell in the 
Marianna (1805, 6 C. Rob. 24; 1 E. P. C. 518), which was a claim by 
a neutral on a lien for unpaid purchase money. 

It is not profitable to guess at the effect of the German mortgage 
deed; but there is certainly nothing upon the face of it which indicates 
any transfer of ownership, or anything other than a charge for the 
mortgage debt. Portions of the conditions seem to negative anything 
of the kind. The truth is that capture of enemy vessels at sea during war 
would be a hazardous and almost worthless right of belligerents if the 
captors were confronted with such claims as are put forward in this case, 
or if mortgages gave to mortgagees prior rights to those of the captors. 

But counsel for the claimants as his last resource boldly pressed the 
court to extend the law at the present day so as to protect neutral 
mortgagees of enemy ships, on the ground that the law of nations has 
advanced, as he contends, in this direction by and since the Declaration 
of Paris, 1856, and that such a protection is necessary to accord with 
the policy and spirit of the Declaration with regard to neutrals. 
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It is advisable to glance briefly at the way the Declaration has been 
dealt with by the nations. Before the Declaration of Paris the treat- 
ment of enemy goods under a neutral flag, and neutral goods under the 
enemy’s flag, which was afterwards embodied in the second and third | 
heads of the Declaration, was agreed to and observed by France and 
this country during the Crimean War. The Declaration itself—the 
terms of which “are not strictly authoritative law” (Hall, 6th ed., 
p. 686)—has been adopted by practically all the civilized states of the 
world except the United States of America, Spain, and Mexico. 

' The United States refused to become a party to it chiefly on the 
broad ground that they desired a complete exemption from capture at 
sea of all private property. Nevertheless the United States announced 
at the beginning of the Civil War that they would give effect to its 
principles during those hostilities; and again in 1898 during their war 
with Spain the President issued a proclamation on April 26, 1898, de- 
claring that the policy of the United States Government in the conduct 
of the war would be to adhere to the rules of the Declaration of Paris 
therein set forth, one of them being thus expressed: “Neutral goods 
not contraband of war are not liable to confiscation under the enemy’s 
flag.” Spain also in the same year, while maintaining that she was not 
bound by the Declaration, gave orders for the observation of the rules 
that (1) a neutral flag covers the enemy goods, except contraband of 
war, and (2) neutral goods, except contraband of war,.are not liable to 
confiscation under the enemy’s flag (Hertslet, Commercial Treaties, XXI, 
837). Our own country, one of the original parties to it, had stedfastly 
adhered to it. | 

This court accordingly ought to, and will, regard the Declaration of 
Paris not only in the light of rules binding in the conduct of war, but as 
a recognized and acknowledged part of the law of nations, which alone 
is the law which this court has to administer. But how can it be used 
or applied so as to support the claimant’s case? This court can only 
enunciate what it conceives to be the law of nations. If any matter 
of international law in controversy between nations requires to be settled 
by international convention, this court cannot antecedently declare the 
controverted doctrine to be a-part of international law. 

The Declaration of Paris, in the two parts referred to, only dealt 
with goods or merchandise carried on vessels, and not with the vessels 
themselves. If it had been intended to deal with vessels and property, 
rights, or interests in them, that would have been expressed. The ob- 
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ject was to ensure the maintenance of maritime commerce by making . 
certain goods carried over the seas immune from confiscation. The 
lending of money upon vessels, and “financing” their owners, are 
business transactions which. may be usual, necessary, and: profitable. 
But they cannot with propriety be put upon the same footing in inter- 
national law as the commerce which constitutes the world-wide trade 
of the carriage of merchandise by sea. There does not appear to be any 
direct relation in principle between guarding the safety of this commerce 
upon its course across the oceans in the common interest of the nations. 
and giving protection by special rules of international law to persons or — 
companies who invest their moneys in shipping ventures. Apart, there- 
fore, from any assistance which may be derived from decisions of various 
Prize Courts since the date of the Declaration, this court could not 
accede to the suggestion that neutral mortgagees of vessels should have 
a rule of law created for their protection. 

But have any decisions in any Prize Court smce 1856 sence isan in 
the direction urged? Has any Court of Prize since assented to such a 
claim as is now being made? The. answer, it is believed, is in the nega- 
tive. 

On the contrary, there kave been decisio against such claims. In 
1866 the Supreme Court of the United States of America decided in 
the Hampton (5 Wall. 372) that “in proceedings in prize, and under 
principles of international law, mortgages on vessels captured jure bellz 
are to be treated only as liens, subject to being overridden by the cap- 
ture, not as jura in re, capable of an enforcement superior to the claims 
of the captors.” (See headnote.) The claimant there was “a loyal 
citizen” ; and the bona fides of his mortgage was not disputed. His claim 
was to have the amount of his mortgage paid to him out of the proceeds 
of the sale of the captured vessel. 

His Lordship quoted at length from. the judgment of Mr. Justice 
Miller in delivering the opinion of the Supreme Court, which rejected 
the claim. So in 1867 in the Battle (6 Wall. 498). Also in the Supreme 
Court of the United States of America, Mr. Justice Nelson, in deliver- 
ing the judgment, said: “The principle is too well settled that capture 
as prize of war, jure belli, overrides all previous liens, to require examina- 
tion.” And in the case previously cited mortgages were treated as 
liens. 

In 1870, in the Prize Court of France, a claim was made by Hoffman 
and Co., British shipowners, who had a mortgage upon a Prussian 
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. ship Der Turner, that a sum to discharge the mortgage should be set ` 
_ aside from the proceeds of sale. It was there suggested that the claim 
might be allowed “by analogy and in accordance with the principles 
established by the Paris Conference that neutral property under an 
enemy flag is not subject to capture.” But the decision was against. 
the claim. His Lordship read the summary and part of the French 
judgment, which appears in Barboux, Jurisprudence du Conseil des 
Prises, 1870-1871, page 76. 

In 1899, again, the Supreme Court of the United States of America, 
in the Carlos F. Roses (177 U. S. Reports, 655), dealt with the subject - 
exhaustively in a claim put forward by a British company which had 
advanced money upon a cargo on a captured ship, and which had re- 
ceived bills of lading covering the shipments. Chief Justice Fuller ‘de- 
livered the judgment of the court. In his judgment, he said, at page 666, 
“the right of capture acts on the proprietary interests of the thing cap- 
_ tured at the time of the capture, and. is not affected by the secret liens 
or private engagements of the parties. Hence, the Prize Courts have 
rejected in its favor the lien of bottomry bonds, of mortgages for sup- 
plies, and of bills of lading.” He also cited with approval a passage 
from the Frances (8 Cranch, 418), and approved of the decision in the 
Hampton (ubi sup.) and the Tobago (ubt sup.). 

. To come down to a later and recent date, in 1905, during the Russo- 

Japanese War, the Sasebo Prize Court in Japan followed the same lines. 
In the Nigretia (Takahashi, page 551) a preferential claim was made, 
apparently by a Japanese subject, for salvage expenses incurred before 
the seizure. It was argued for the petitioner that the preferential 
right claimed was an “actual right recognized by law, and not based 
upon a voluntary contract like a mortgage, and that therefore it was 
entitled to protection.” . The Court of First Instance pronounced that 
“according to international law, the right of a captor being absolute, 
neither the real right” (by which no doubt is meant a right, in rem) 
“nor the obligatory right of a third party can be set up: against it.” 
On appeal the Higher Prize Court confirmed this doctrine and the de- 
„cision (Takahashi, 553). 

In another case in the same court, in 1904, the Russia (Takahashi, 
557), a claim for a prior right for necessaries was made. The Court 
said (page 559): “T£ the ship is a lawful prize she cannot be released on 
account of a neutral person having a claim against her. * + * Even 
though the petit tioner’s claim was created by the disbursement of the 
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ship’s necessary expenses for continuance of the voyage, a third party 
has no right to make any claim upon the property, as not only i is there 
no provision in our Prize Court Regulations recognizing & prior claim 
upon a prize, but according to international law the right of the captor 
to a prize confiscated as the enemy’s property is absolute.” 

The court has no hesitation in pronouncing that upon the authorities, 
upon principle, and upon grounds of convenience and practice the. claim 
of the neutral mortgagee of this captured vessel must be rejected. 
The case has thus been dealt with from the points of view presented at 
the bar. 

But there is also another broad ground, which can be shortly stated, 
upon which the claimants could not succeed in any view of their rights. 
Even assuming that they had a “property” in the vessel, or even if 
they had rights of ownership and could properly be regarded as the 
owners of the whole or any part of the vessel, the fact that the vessel 
was sailing under the German flag, with papers entitling her to do so, 
and navigated by a German master in the commerce of the German 
Empire, would be fatal to their claim [see the Vigilantia (1 C. Rob. 1; 
1 E. P. C. 31); the Vrow Elizabeth (5 C. Rob. 4; 1 E. P. C. 409); 
the Primus (Spinks, 48; 2 E. P. C. 290); the Indusirie (Spinks, 54; 
2 E. P. C. 297)]. The doctrine is summed up in Hall’s International 
. Law (6th edition) at page 498. His Lordship also quoted a passage 
from Westlake’s International Law—War (1913 Ed., p. 169). 

The PRESIDENT said that costs were in his discretion; this case, had 
decided a number of others, and he would not order the mortgagees to 
pay costs. (The Times Law Reports, Vol. 31, p. 8.) 


THE Tommi—THE ROTHERSAND. 
Decided October 15, 1914. 


The facts are given in the judgment. 

The PRESIDENT, in giving judgment, said: A claim is inate by the 
Sugar Fodder. Company (Limited) to the ownership of two vessels, 
which were seized in British ports, on the outbreak of hostilities, the 
date of the seizure being in both cases August 5. These ships belonged 
to a German company, the Norddeutsche Kraftfutter Gesellschaft. 
Some time in July the ships left the ports of Germany, and on August 1 
were both on the high sea. It is said that the ships were sold bona fide 
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and that a sufficient transfer took place from the original owners to the 
alleged new owners, the Sugar Fodder Company, while the ships were 
in transit. The first the court knows of negotiations between the parties 
comes from the letter of July 31, written by the English to the German 
company, in which it is stated that “if the Tommi should not arrive 
in time we were going to land 100 tons at our wharf so that we may make 
sure of this 100 tons should there be a European war. * * * If 
your sailing vessels in case of war should be in this country we think it 
would be advisable if the Sugar Fodder Company bought the same so 
that they should not be captured by any other nation.” 

On August 1 another letter was written by the English to the Gamin 
company in which this passage appears: 

“Tommi we now see left Cuxhaven on the 28th. Should Tommi 
arrive here and war have broken out we will take Tommi as well as. 
Rothersand over for our account, but we are not quite certain whether 
this transaction will stand good, as both vessels are registered in Ham- 
burg.” 

On the same day there is received by the English company, after 
that letter was written, this telegram from the German company: 
“August 1, 1914.—We sell you Tommi for 30,000 marks and Rothersand 
for 35,000 marks. Wire acceptance.” I don’t know whether that is an 
offer to sell or a direction from a director in Hamburg to the director 
over here, saying, “ You must take it that this country sells whether 
you like it or not, and your company buys the Tommi for 30,000 and the 
Rothersand for 35,000 marks, and you must wire acceptance.” What- 
ever the proper reading of that telegram, an acceptance was sent im- 
mediately on August 1 by Mr. Gunther acting for the English company. 

On August 1 war began between Germany and Russia. These trans- 
actions between the two companies took place upon that day, and it is 
obvious, whether they took place before or after the hour when war 
was proclaimed, that in any event they took place when war was im- 
minent. War was not declared between Germany and this country 
before August 4, and therefore on August 1 this country was a neutral 
country. I have great doubt myself whether there was not an appre- 
hension in the mind of Mr. Gunther, and I have.graver doubt whether 
there was not an apprehension in the mind of Mr. Shrader in Hamburg, 
whether war was not imminent between Germany and this country at 
the time. However, I do not think it is necessary to show that they 
had the possibility of war between this country and Germany in their 
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minds. The transfer which is alleged to have taken place was a trans- 
fer to defeat the right of an imminent belligerent. Russia or any other 
belligerent would have a right to capture this vessel at sea if she re- 
mained German. The question is whether such a transfer can be made 
so as to defeat the right of belligerents at that time, because that is a 
test. Of course, if England became a belligerent she had the right to 
seize this ship in port as belonging to a state at war with her. 

There are three heads under which the case can be considered. First, 
whatever may be the result properly to be attributed to this alleged 
transfer, it is said the vessel was sailing under the German flag on Au- 
gust 5, and that therefore the German flag proves her nationality, and 
she must therefore be taken to be German and subject to seizure by this 
country on August 5. It is perfectly clear that if a ship does sail under 
a particular flag, unless there are very special reasons, she enjoys the 
protection of the country whose flag she flies, and she is regarded as 
belonging to the state whose flag she carries. Mr. Laing said there was 
a distinction to draw in considering this part of the case between a 
capture at sea and seizure in port. It does not matter in the slightest 
degree whether the flag was actually flying.and hoisted at the mast. 
The question is what flag she was entitled to fly, and in my view there 
is no distinction upon this part of the case between a ship captured at 
sea and a ship seized in port. The law, as it was understood, which 
says that the nationality of a ship depends upon the flag, was adopted 
in the Declaration of London by the parties thereto, as is shown by 
Article 57, to which there is an interesting note written by M. Renault. 
The flag which this vessel was entitled to fly at the time of her seizure 
was the German flag, and she could not at that time, if she ever could 
during the war, supposing the transfer was valid, have the right to fly 
the British flag. Therefore if there were no other point in the case, I 
think the fact that the vessel was flying the German flag is enough to 
entitle her to be regarded as the subject of capture. 

The second question is whether this transfer was valid, and I have 
come to the conclusion, clearly, for the purpose of the Prize Court, 
that this transfer was not a valid transfer at all. If it were necessary— 
I don’t think it is—if the transfer was incomplete, that is sufficient 
answer; but if it was necessary I could not bring myself to believe it was 
a bona fide transfer of the ownership: It was hardly more than this: 
“We understand you over there, and you understand us over here; our 
companies are mutually connected. We.in Germany own nine-tenths 
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of the shares in the British company; if war breaks out whoever the 
belligerent is, let this ship be called a British ship.” I think that is 
the real substance of the transaction. Apart from that, much more is 
needed to transfer a vessel in transit when war has been declared or 
_ even when war is imminent than was done in this particular case. 

' I will-only refer to two cases dealing with the transfer of property 
when the ship is on the high'seas. The first of those two cases is the 
Jan Frederick (5 Christopher Robinson, 128), in which a judgment was 
- delivered by Lord Stowell, and the other is the case of the Baltica (11 
Moore P. C., p. 141), where the subject-matter was not cargo, but the 
ship itself, and judgment was given by Lord Kingstown. It is a pity 
that in this case there was.no delivery of the ships. In fact, the cap- 
tains did not know anything about the sale, and no instructions were 
received apparently by them from the alleged purchasers in London 
until after the ships had been seized and the captains, apparently, had 
been interned. 

If I have stated the correct principles to apply I need not go into the 
details of the case to pomt out that nothing was arranged as to when the 
purchase money was to be paid, as to when the completion was to take 
place, or that it is not shown that any satisfactory arrangement was 
made by the British company that they and not the person who is 
said to have bought the vessels (Mr. Gunther) should become the pur- 
chasers. Apart from the Declaration of London (Articles 55 and 56), 
and whatever alteration that may make in the law, it cannot be said 
that the artificial periods of time for the transfer of vessels agreed upon 
by the various nations can be found in any decision of any particular 
Prize Court belonging to any country. They are convenient, but I 
refer to Articles 55 and 56 to show (1) that the basis of the whole thing 
must be that the transfer was not made to avoid the consequences to | 
which the enemy vessel supposed to be transferred might be exposed 
by the action of any belligerent, and (2) that in any event, even after 
a lapse of time like 30 days, the transaction must have been completed, 
- not merely by letters or telegrams passing, but by the execution of the 
formal documents necessary to complete the title. In this case there 
is an absence of any such documents. I have come to the conclusion, 
therefore, without any doubt that this alleged transfer was not valid, 
and that this ship remains for all purposes connected with the Prize 
Court a German ship. 

As Mr. Laing argued the point, I will just notice, in passing, that the 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 543 


provisions as to when property passes, which are very difficult to de- 
termine when dealing with municipal law, are not regarded as being 
anything like conclusive, indeed are hardly looked upon at all, when a 
Prize Court. is determining what the character of a vessel was at a par- 
ticular time. It is quite clear in many cases that both ships and the 
cargoes of ships which might very well be said to pass under municipal 
law would be subject to seizure and capture under prize law. These 
technicalities have not been allowed to bind decisions in the Prize 
Courts. They have been treated rather as gossamer to be brushed aside, 
and the Prize Court rather regards the essential qualities of any trans- 
action, and tries to arrive at the realities of the case. 

The third branch of the case is this: It must not be assumed, even 
supposing I were in favor of Mr. Laing on the first two points, that I 
should decide in this case, even if the English company became the 
purchasers, that this ship was immune from seizure. The two companies, 
German and British, were most intimately connected. The British 
company consisted of only six shareholders. One of them was Mr. Ru- 
dolph Shrader, the director in Germany, who affected to sell the ships. 
The German company owns 4,500 out of the 5,000 shares of the English 
company—that is, nine out of every 10 shares are owned by the German 
company, and there is not a single shareholder in the English company : 
of British nationality. In fact, they are all citizens of the German 
state. The policy of our municipal law is that no foreign subject can 
own any share in a British ship. That is provided by the Merchant 
Shipping Acts. It no doubt is the case that a company registered mn 
this country under the Companies Acts is a separate entity, and such 
a company can own a ship. Whether a company consisting entirely of 
aliens can own a British ship is a question which probably has never 
arisen and has never, therefore, been decided. I am not sitting here 
dealing with municipal law, and therefore I am not called upon to de- 
cide that question, but I do not want it to be assumed that the Prize 
Court could not say, looking at the realities of this thing, that, even 
if the transfer had been completed and if the shareholders in the British 
company became the purchasers, this vessel ought to be regarded as a 
German ship. I am not deciding it, but as the matter has been dis- 
cussed I have thought it desirable to say what I have. In the result 
the claim of this company must be rejected, and I make an order for 
the detention of these ships, the Tommi and the Rothersand, as in the 
case of the Chile (31 The Times L. R. 3). 
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On the application of Mr. Barsson, his Lordship ordered that the 
freight of the Rothersand in the hands of the Collector of Customs should 
be paid into court. (The Times Law Reports, Vol. 31, p. 15.) 


THE ALDWORTH (Part CARGO EX) 
Decided October 26, 1914. 


In July, 1914, a Welsh firm sold a cargo of coal to an Austrian com- 
pany, which, on August 21, 1914, was found on board the British steam- , 
ship Aldworth at Cardiff and seized as enemy property. After the 
seizure the carga had been resold to other purchasers and the proceeds 
paid into court with the consent of the Procurator-General. On the 
trial of the case for the condemnation of the proceeds of the sale, the 
Welsh firm maintained that the cargo was not liable to condemnation 
because by the resale the property had ceased to belong to the Austrian 
company, but even if it still remained their property, enemy goods in- 
British ships seized in port were not liable to condemnation. 

The court held that the transfer of property after seizure did not con- 
stitute a sale and that after the seizure nothing could be done to revest 
the property in the seller. As to the claim that enemy goods found in 
British ships were not lable to condemnation, the court quoted from 
the judgment of Dr. Lushington in the Johanna Emilie (2 E. P. C. 
254), and held that the property was subject to the right of capture. 
The proceeds of the sale of the cargo were accordingly condemned as 
proper prize. (The Times Law Reports, Vol. 31, p. 36.) 


THE BERLIN. 
Decided October 29, 1914. 


. The eee are given in the judgment. 

The PRESIDENT, in delivering his considered eee said: The 
Crown. here asks for the condemnation of the sailing ship Berlin and 
her cargo as enemy property. No claim had been made in respect 
thereof. It is nevertheless necessary to ascertain whether by inter- 
national law the ship is immune from capture as a fishing vessel. The 
Berlin, as appeared from the ship’s papers, was a German fishing cutter 
manned by 15 hands. She was owned by the Emden Herrings Fishing 
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‘Company. She had on board 350 empty barrels, 100 barrels of salt, 
50 barrels of cured herrings, and had two drifts of nets. The vessel, 
as appeared from her log, had been on a fishing voyage in the North Sea. 
From July 27 onwards she had been catching herrings in latitudes be- 
tween 55deg. and 58deg. 30min. N., and in longitudes between ldeg. 
E. or W., and in depths of from 66 to 148 metres. At these times, there- 
fore, she was far out in the North Sea at distances of about 100 miles 
from the nearest coast—Great Britam—and-about 500 miles from her 
home port and from the German coast. She was brought into Wick 
on August 6 by the steamer Ailsa and handed over to the Chief Officer 
of Customs, who retained her as prize captured at sea. 

There was no direct evidence in the legal sense as used in our munici- 
pal courts of law of her capture by one of his Majesty’s ships or of the 
place or time of her capture. It was reported to the officer of the Ailsa 
that she had been captured by the Princess Royal. I saw a confidential 
report made by the commander of the Princess Royal of the capture, 
and it appeared that the exigencies of war rendered it necessary for 
him to request the Ailsa to take the captured vessel to Wick on his 
behalf. It appeared also that the capture took place at 11.30 a. m. on 
August 5. Apart from this, I should have presumed that the capture 
was not made until after war was declared on August 4 (11 p. m.). 
When the capture took place the vessel was in the North Sea in the 
position which I have approximately stated. 

It would have been advisable for the commander of the Princess Royal 
to enter the time and place of capture in the vessel’s log, or to make a 
declaration in the presence of the vessel’s master, lest objection might 
be made of the absence of direct legal evidence. But fortunately, in 
this court, I am entitled to act upon other evidence or trustworthy in- 
formation and to draw inferences therefrom upon which the court may 
think it safe and just to act. The Prize Court is not bound by such 
confining fetters as our municipal courts. 

His Lordship quoted from the judgment of Dr. Lushington in the 
Franciska (Spink’s P. C. 111), and said that the question now remained 
whether such a vessel was immune from capture as a coast fishing 
vessel. | ' 

His Lordship, continuing, said: The history of the varying practices 
in this and other countries of exempting from capture in war vessels 
engaged in coast fishing up to the year 1899 has been given in the Su- 
preme Court of the United States of America in the case of the Paquete 
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Habana and the Lola (175 U. S. 677). The judgment of the court was 
delivered by Mr. Justice Gray. The conclusions which are stated by 
Mr. Justice Gray, and which form the judgment of the majority of 
_ the Supreme Court, were as follows: 


This review of the precedents and authorities on the subject appears to us abun- 
dantly to demonstrate that at the present day, by the general consent of the civilised 
nations of the world, and independently of any express treaty or other public act, 
it is an established rule of international law, founded on considerations of humanity 
to a poor and industrious order of men, and of the mutual convenience of belligerent 
. states, that coast fishing vessels, with their implements and supplies, cargoes and 
crews, unarmed and honestly pursuing their peaceful calling of catching and bring- 
ing in fresh fish, are exempt from capture as prize of war. . 

The exemption, of course, does not apply to coast fishermen or their vessels if - 
employed for a warlike purpose, or in such a way as to give aid or information to 
the enemy; nor when military or naval operations create a necessity to which all 
private Interests must give way. 

Nor has the exemption been extended to ships or vessels employed on the high seas 
in taking whales or seals or cod or other fish which are not brought fresh to market, 
but are salted or otherwise cured and made a regular article of commerce. This rule 
of international Jaw is one which Prize Courts, administering the law of nations, are 
bound to take judicial notice of, and to give effect to, in the absence of any ey or 
other public act of their own government in relation to the matter. 


Since the date when that judgment was pronounced the matter has 
been dealt with by Japan in its prize regulations and in some of its 
. - Prize Court decisions, and it forms also the subject of one of The Hague 
‘ : Conventions of 1907. Article XX XV of the Japanese regulations gov- 
erning captures at sea, which came into force on March 15, 1904, pro- 
vides as follows: 


All enemy vessels shall be captured. Vessels belonging to one of the following 
categories, however, shall be exempted from capture if it is clear that they are em- 
ployed solely for the industry or undertaking for which they are e intended: 

(1) Vessels employed for coast fishery. * * * 


His Lordship quoted at length from the judgment of the Japanese 
Court in the case of the Alexander, and continued as follows: I do not 
propose to make any pronouncement in the case now before the court 
as to whether the German Empire or its citizens have in the circum- 
stances of this war the right to claim the benefit of The Hague Conven- 
tions. But to show how the doctrine with which I am now dealing has 
been treated by the nations with the progress of years and events, I refer 
to Article 3 of the 11th Hague Convention of 1907, which is as follows: 
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Vessels employed exclusively in coast fisheries, or small boats employed in local 
trade, are exempt from capture, together with their appliances, rigging, and cargo. 
This exemption ceases as goon as they take any part whatever in hostilities. The 
contracting Powers bind themselves not to take advantage of the harmless character 
of the said vessels in order to use them for military purposes while preserving their 
peaceful appearance. 


In this country I do not think any decided and reported case has 

treated the immunity of such vessels as a part or rule of the law of 
nations (vide the Young Jacob and Johanna, 1 C. Rob. 20, and the 

Liesbet van den Toll, 5 C. Rob. 283). But after the lapse of a century 
I am of opinion that it has become a sufficiently settled doctrine and 
practice of the law of nations that fishing vessels plying their industry 
near or about the coast (not necessarily in territorial waters) in and by 
which the hardy people who man them gain their livelihood, are not 
properly subjects of capture in war so long as they confine themselves 
' to the peaceful work which the industry properly involves. 

His Lordship continued: It is obvious that in the process of naval 
warfare in the present day such vessels may without difficulty and with 
great secrecy be used in various ways to help the enemy. If they are 
their immunity would disappear; and it would be open to the naval 
authorities under the Crown to exclude from such immunity all similar 
vessels if there was reason for believing that some of them were used 
for aiding the enemy. And this seems to be. the sense in which the second 
paragraph of Article 3 of The Hague Convention should be regarded. 

As to the Berlin, I am of opinion that she is not within the category 
of coast fishing vessels entitled to freedom from capture. On the con- 
trary, I hold that by reason of her size, equipment, and voyage she was 
a deep-sea fishing vessel engaged in a commercial enterprise which 
formed part of the trade of the enemy country, and as such could be, 
and was, properly captured as prize of war. I therefore decree the con- 
demnation of the vessel and cargo and order the sale thereof. (The 
Times Law Reports, Vol. 31, p. 38.) 


THe Mowe. 
Decided November 9, 1914. 


The decision states the facts. 
The learned PRESIDENT, in delivering his considered judgment, said: 
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, The Möwe was a merchant sailing vessel, of the port of Rhandermoor, 
_in Germany. She was captured by His Majesty’s ship Ringdove on 
| August 5 in the Firth of Forth and taken to Leith. Her papers showed 
' that she was a German vessel and had sailed from Norderney, and that 
‘her destination was Bo’ness. She arrived near Morrison’s Haven 
‘between 7 and 9 o'clock p. m. on August 4. At this time hostilities 
' between this country and Germany had not begun. The declaration 
of war was made as from 11 p. m. on that day. She came to anchor 
‘about a mile off the creek of Morrison’s Haven. Early in the morning 
of August 5 the master weighed anchor and proceeded under way, 
according to his account, for Granton, about eight miles higher up the 
_ Firth of Forth. After being under way for about an‘ hour, the vessel 
was captured as prize by the Ringdove, when, to use the words'in the 
affidavit of her master, “she was in British territorial waters.” In a 
_ subsequent paragraph he said the vessel was “taken at sea.” It was 
not shown that the master knew of the outbreak of war, and for the 
purposes of this case it is assumed that he did not know. An appear- 
/ ance was entered in these prize proceedings by Harm Schier, “as owner 
of the vessel.” 
The first question for decision is whether, in the circumstances of 
this case, Schier, an admitted enemy subject and the owner of an enemy 
' merchant ‘ship, has a right to appear as a claimant in the proceedings; 
or whether he should be given such a right to assert whatever privileges. 
he deems to be conferred upon him by the Sixth Hague Convention 
of 1907.’ The second question is whether the vessel was in an enemy 
' port and not allowed to leave at the beginning of hostilities; or whether 
she was encountered and captured at sea, within the meaning of the 
convention. Assuming the question to depend upon the convention, 
in the former case the vessel is only to be detained and not confiscated 
in accordance with Articles 1 and 2; in the latter she is subject to con- 
-demnation, as Germany made a reservation with respect to Article 3, 
and is not a party to it. 
As to the right to appear, I have already dealt with it in one of its 
aspects In the Marve Glaeser ([1914] P., at pages 221-223; 31 The Times 
'L. R. 8). In that case an appearance in the proceedings was entered: 
‘for the enemy owners, but at the hearing no one came forward to rep- 
,Tesent them. It was obvious that no ground could be shown either 
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under the Hague Convention or otherwise against the ship’s capture 
and condemnation; and I ordered the appearance to be struck out. In 
the case now before the court it is contended that the claimant is en- 
titled under the convention to appear to resist condemnation of his 
vessel, and to secure that the vessel is subjected only to a decree of de- 
tention without compensation during the war, or to requisition on 
making compensation. I will assume that The Hague Convention 
referred to is in force and applicable. I referred in the Marte Glaeser 
to some decisions of Lord Stowell and Dr. Lushington, and I will not 
repeat them. There are other decisions to the like effect; e. g., in the 
Falcon (6 Ch. Rob. 194). 

The principle on which the Prize Court in the times of Lord Stowell 
and Dr. Lushington proceeded was that no one who was a subject of 
the enemy could be a claimant unless in particular circumstances that 
pro hac vice discharged him from the character of an enemy, such as 
his coming under a flag of truce, a cartel, a pass, or some other act of 
public authority that puts him in the King’s peace pro hac vice. Other- 
wise such a person was regarded as totally ex lege. 

In his argument the Attorney-General submitted two propositions 
as embodying the result of the authorities in this court, namely: 

(1) Where an owner avowed his enemy character without qualifica- 
tion he was not a persona standi in judicio, and was not a person who 
had a right to be heard; and 

(2) Where a person avowed that he was a subject of the enemy state 
in general, but had ground for urging that pro hac vice he stood in a posi- 
tion which relieved him from the pure enemy character, he was entitled 
to appear and to be heard; and the real question was under which of 
these two rules a German owner should be neguneee Wace he came be- 
fore the court. 

In my opinion, that submission is well founded and accurate. 

Reference was made in argument to cases in the American courts 
arising during the Spanish-American War in 1898. On examination it 
will be found that in almost all the cases where enemy claimants were 
heard at that time their claims arose in circumstances very similar to 
those in the class of proceedings which came before the British Prize 
Court during the Crimean War. But the authorities cited fall short 
of showing that in the United States any claimant who avowed an enemy 
character has been allowed generally to appear in their courts. 

In argument before me Mr. Dunlop also compendiously referred to. 
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cases which were heard during the Russo-Japanese War in 1904-5 and 
‘reported in the “Russian and Japanese Prize Cases,” Vol. 1, page 182; 
and Vol. II, pages 1, 12, 39, 46, 52, 92, 95, 116, and 354. 

His Lordship dealt with these cases because, he said, reliance was 
placed upon the liberty which was alleged to be given by the Russian 
and Japanese Prize Courts to.enemy claimants, as adding force to the 
right asserted on’ behalf of enemy owners in this court. In each of the 
cases, however, complete immunity was claimed. All the cases were, 
of course, before The Hague Conventions of 1907. Under the- Conven- 
tion (No. VI) the attitude which the owner in: the present case must. 
take might shortly be stated in these terms: “I admit that I am an 
alien enemy; and therefore that my ship was lawfully captured, or 
seized, as being enemy property; but I wish to appear to put forward . 
and argue my claim that in the circumstances of my case the ship is 
not confiscable, and cannot be condemned; but can only be detained 
during the war, to be restored to me after the war.” Applying the prin- 
ciples laid down by Lord Stowell and Dr. Lushmgton, his Lordship 
was satisfied that they would not ‘have. allowed the enemy owner to 
appear to assert such a claim. There was here no coming pro hac. vice 
within the King’s peace; there was here no suspension of the notte 
‘character. 

His Lordship, continuing, said: 

I desire to consider whether The Fakie Convention N o. VI) is 
operative and applicable. I cannot close my eyes .to the provision in 
Article 6 of the convention, which reads as follows: : 


The provisions of the present convention do not apply axoapt between contract- 
ing Powers, and then only if all the belligerents are parties of the Convention. 


By Articles 7 and 9 the convention requires to be ratified by the 
signatory Powers, and by Article, 8 non-signatory Powers may accede 
to the convention. Similar articles appear in the other conventions. 
Of the belligerents in the present war at the time of the capture of the 
vessel, Germany and Austria-Hungary, and Belgium, France, Great 
Britain, Japan, and Russia had ratified the convention (Germany and 
Russia making reservations of Article 3 and part of Article 4). Of the 
other belligerents, Montenegro and Serbia (whose representatives 
signed the convention) have not ratified it. Turkey, who is now also 
a belligerent, has not ratified it. None of these states were non-signatory 
Powers, so there has been no accession on the part of any of them: In 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 55] 


strictness therefore (apart entirely from the question whether the enemies 
of this country are acting under or in accordance with the convention), 
it is not clear that the convention is binding or applicable. 

It is not my function to do anything more than to declare the law. 
But I trust to be forgiven for an expression of opinion that it would 
accord with the traditions of this country if such steps were taken as 
may be necessary to make operative a series of conventions solemnly 
agreed upon by the plenipotentiaries of 45 states or Powers after most 
careful deliberation, with’ the most beneficent international objects. 
Of the belligerents Montenegro has no navy, and, so far as I know, no 
mercantile marine; it has a coastline, but only of about 30 miles; and 
Serbia is a purely inland state, having no seaboard at all. It would - 
scarcely seem desirable that the non-ratification by these Powers should 
prevent the application of the maritime conventions; and it may be 
that the counsellors who have the responsibility of advising the Crown 
may deem it fit to advise that by proclamation or otherwise this country 
should declare that it will give effect to the conventions, whether by 
the literal terms thereof they are strictly binding or not. 

I will now consider whether the owners of an enemy vessel have a 
right, or should be given the right, to appear to put forward a claim 
under the conventions, assuming, as was done during the argument, 
that they are operative. Dealing with the Hague Conventions as a 
whole, the court is faced with the problem of deciding whether a uni- 
form rule as to the right of an enemy owner to appear ought to prevail in 
all cases of claimants who may be entitled to protection or relief, whether 
partial or otherwise. Mr. Holland argued that this is a matter not of 
international Jaw, but of the practice of this court. That view is cor- 
rect. I think that this court has the inherent power of regulating and 
prescribing its own practice, unless fettered by enactment. Lord Sto- 
well from time to time made rules of practice, and his power to do so 
was not questioned. Moreover, by Order XLV of the Prize Court 
Rules, 1914, it is laid-down that in all cases not provided for by those 
rules the practice of the late High Court of Admiralty of England in 
prize proceedings should be followed, or such other practice as the 
President may direct. The rules do not provide for the case now aris- 
ing. I therefore assume that as President of this court I can give direc- 
tions as to the practice in such cases as that with which the court is 
now dealing. 

The practice should conform to sound ideas of what is fair and just. 
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A merchant who is a citizen of an enemy country would not unnaturally 
expect that when the state to which he belongs, and other states 
with which it may unhappily be at war, have bound themselves by 
formal and solemn conventions dealing with a state of war like those 
formulated at The Hague in 1907, he should have the benefit of the 
provisions of such international compacts. He might equally naturally 
expect that he would be heard in cases where his property or interests 
were affected as to the effect and results of such compacts upon his in- 
dividual position. It is to be remembered also that in the international 
commerce of our day the ramifications of the shipping business are 
manifold; and others concerned, like underwriters or insurers, would 
_ feel’a greater sense of fairness and security if, through an owner (though 
he be an enemy), the case for a seized or captured vessel were permitted 
to be independently placed before the court. 

From the considerations to which I have adverted, I deem it fitting, 
pursuant to powers which I think the court possesses, to direct that 
the practice of the court shall be that whenever an alien enemy con- 
ceives that he is entitled to any protection, privilege, or relief under any 
of The Hague Conventions of 1907, he shall be entitled to appear as a 
claimant, and to argue his claim before this court. The grounds of 
his claim would be stated in the affidavit before appearance which is 
required to be filed by Order III, Rule 5, of the Prize Court Rules, 1914. 

It was argued for the owner in the present case that the vessel was 
seized in port, and therefore ought only to be detained during the war. 
For the Crown, on the other hand, it was contended that the vessel 
was captured at sea, and ought to be condemned. It was urged that 
the vessel was seized within the port of Leith, and, alternatively, that 
she was taken within territorial waters, and not “on the high sess,” 
and therefore is not confiscable. (See Article 3 of the Sixth Hague Con- 
vention, to which Germany did not agree, and under which her citizens 
cannot. benefit.) In this convention I am of opinion that the word 
“port”? must be construed in its usual and limited popular or commer- 
cial sense as a place where ships are in the habit of coming to load or 
unload, embark or disembark. It does not mean the fiscal port. The 
vessel was not seized in any such “port.” She was not in a port from 
which, if days of grace had been arranged, she could be said to “depart” 

(sortir). 

O The Sixth Hague Convention does not refer to “territorial waters.” 
A vessel might be in territorial waters for scores of miles, either inno- 
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cently or nefariously, and pass numerous ports without any intention 
to enter any of them. It is idle to say that on this account she would he 
free from capture. Where The Hague Conventions intend to deal with 
territorial waters they are expressly mentioned as distinguished from 
port; e. g., in Convention XII, Articles 3 and 4. Then it was contended 
that the vessel could not be condemned because she was not captured 
on “the high seas.” The words “encountered on the high seas,” in 
Article 3, are not an accurate rendering of the authoritative French, 
“rencontrés en mer.” Where the conventions intend to describe ‘upon 
the high seas,” the appropriate phrase “en pleine mer” is used. (See 
Convention VII, recital.) Another phrase, “en haute mer,” is used in 
the Declaration of London, Article 37, to signify the same thing. 

In my view the claimant in his affidavit was accurate when he said 
that his vessel was “taken at sea.” The words of Article 3, “rencontrés 
en mer,” are exactly applicable to this case. And I have no hesitation 
in finding that she was captured at sea, and not seized in port. I there- 
fore decree that the vessel be condemned as lawful prize. (The Times 
Law Reports, Vol. 31, p. 46.) 
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Italy’s Foreign and Colonial Policy. By Senator Tommaso Tittoni. 
Translated by Baron Bernardo Quaranta di San Severino. New 
York: E. P. Dutton & Co. 1915. pp. 334. 


This volume is not a treatise upon the foreign and colonial policy 
of Italy, but a collection of speeches delivered before the Italian 
Parliament during the years 1903-1909 when Signor Tittoni was Min- 
ister of Foreign Affairs, on matters dealing with foreign politics, emigra- — 
tion and colonial affairs. It is an excellent translation of Senator Tit- 
toni’s book entitled Set Anni Politica Estera, prepared for Anglo-Saxon 
readers .with the “hope that, through the perusal of these pages com- 
ing from one of our leading ‘political men, a statesman of the greatest 
integrity, wisdom and ability, they may become acquainted with the 
true spirit which animates Italian foreign policy.” The work is dedi- 
cated to the noted British statesman, Arthur James Balfour, and con- ` 


-tains an illuminating preface by Senator Maggiorino Ferraris, editor of' 


La Nuova Antologia and Minister of Posts and Telegraphs from 1893 
to 1896, on Italian foreign policy. 

The book is divided into three parts: Italy’ s Foreign Policy; Emigra- 
tion; and Italy’s Colonial Policy. At this time when the ‘attention of 
American readers has been particularly drawn to foreign politics, they 
will find the first and the third portions of the volume most interesting 
and suggestive. “The principal quality of any foreign policy,” declares 
Signor Tittoni, “must be its continuity.” And in his speeches the 
Foreign Minister shows how Italy has preserved continuity in its own 
foreign policy by adhering strictly and persistently to a few vital prin- 
ciples. The foundations of her policy rest on the preservation of peace, 


' : the maintenance of the Triple Alliance together with a determination ` 


at the same time to “uphold and consolidate our sincere friendship 
with England and France,” and the advancement of the legitimate - 
interests of the Italian people with as little friction and as little conflict 
with the rights of other states as possible. It is well-known how faith- 


'- ful Italy has been to the first two of these principles. During the past 


twenty-five years, she has played a prominent part in every movement 
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to preserve the peace of Europe; and, in spite of the doubts of her sin- 
cerity and diplomatic ability raised by some interested statesmen— 
both within and without her domains,—she has succeeded in a remarka- 
ble way in remaining true to all her obligations as a member of the 
Triple Alliance, while cultivating successfully the friendship of, and 
intercourse with, the “Entente” states. Her success, and her ability 
to silence all critics, has arisen from the recognition of her leaders that 
the success of any foreign policy depends upon “the confidence it in- 
spires’? and the “forces at its command,” and that no program of 
dexterity or makeshifts would stand the pressure of modern demands 
or inspire the respect of other nations. Senator Tittoni was determined 
that “no reservation, no hidden meaning, no ambiguity” should charac- 
terize Italian diplomacy; and one can truthfully say that this straight- 
forward dealing has been a leading factor in Italian foreign relations, 
not only during his term of office as Foreign Minister, but also through- 
out the last quarter of a century. They have tried earnestly and con- 
sistently to establish reciprocal relations between Italy and all other 
powers; and, if all the European states had been as conscientious in 
their efforts along this line, there might have been no European war 
today. _ 

One of the most important features of the Triple Alliance was the 
bond of unity it created between Austria and Italy. The people of 
these two countries have no great love for one another or natural bonds 
of affinity; but the two governments—so long enemies—were quick to 
recognize the value of a mutual friendship. Italy, feeling that the 
alliance with Austria was indispensable to the preservation of the balance 
of influence in the Mediterranean, the protection of the trade of the 
Adriatic, and the maintenance of peace in Southeastern Europe, cul- 
tivated earnestly and skillfully the friendship of the Austro-Hungarian 
Kingdom. “We believe,” declared Tittoni, “that the alliance with 
Austria should be maintained, and that our friendship with this nation 
should remain whole-hearted and sincere”; and he succeeded in securing 
with Austria “a clear and precise mutual understanding, free from all 
restrictions, reservations and hidden meanings.” If the Hapsburg 
Monarchy had tried as hard and as honestly to cultivate the friendship 
of the Italian Kingdom, conditions would have been very different at 
the opening of the war in July, 1914, and it might have proved possible 
to have secured an international hearing on the Servian question in 
place of an appeal to arms. ` 


556 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The clearness of the Italian recognition of the rights and interests 
of other states in the field of commercial, economic and colonial de- 
velopment is evident throughout the volume. And their just estimate 
-and intelligent application of the principle that the vital interests of a 
nation can only be advanced with security and precision through a 
spirit of reciprocity and conciliation, is here fully demonstrated. ‘There 
is room in the Balkan Peninsula for the legitimate interests of Austro- 
Hungary and Italy,” said Tittoni on one occasion, “There is equally 
room in the Balkan Peninsula for the legitimate interests of all civilized 
states, ag well as first of all for those of the Balkan States.” After the 
defeat of General Baratieri and the loss of their protectorate over 
Abyssinia in 1896, the Italian authorities experienced considerable 
difficulty in adjusting boundaries and establishing satisfactory relations 
between Abyssinia and their East African colonies. England and France 
also possessed certain special interests in Abyssinia. After some delay 
Italy joined Great Britain and France in the guarantee treaty of 1906, 
which preserves the independence and integrity of Abyssinia and secures 
the interests of all three of the interested states, including those of 
Italian Eritrea, Somaliland, the Benadir and their hinterland. Thus 
the Italian Government by generous coöperation and the recognition 
of the rights of other states, gained not only protection for her own 
legitimate interests, but the confidence and friendship of her two East 
African neighbors. 

Since then, this spirit of conciliation and concession has been notice- 
able in the conduct of all her colonial politics, as when the Italian ofh- 
cials permitted the British to cross the border of Somaliland in their 
pursuit of the Mullah and later coéperated in securing the peaceful 
submission of the Mullah on their own territory. And Italy has shown 
a decided improvement in her colonial methods and in the conduct of 
colonial affairs. Her statesmen have learned at last how to handle the 
African peoples successfully and how to win their confidence. In the 
closing chapters of this volume, attention is called to the remarkable 
way in which Italy occupied the whole of the Benadir district in Somal- 
iland in two years at a cost of 2,000,000 lire. Across the Jube river, 
in two campaigns in 1902 and 1908 and 1903 and 1904 Great Britain 
spent 62,000,000 lire; and Germany expended over 335,000,000 lire 
during the years 1904- 1906 in putting down the Herero upang in 
German Southwest Africa. 

NORMAN Duan HARRIS. 
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Das Internationale Landkriegsrecht. By Dr. Karl Strupp. Frankfort 
am Main: Verlag von Joseph Baer & Co., 1914. pp. xii, 252. 


It appears from the publisher’s notice accompanying this work that 
for some years the author has been engaged in the task of preparing 
a several volume commentary on the rules of land warfare—a much 
needed guide hitherto lacking in Germany. The outbreak of the great 
Kuropean War has convinced him of the desirability of publishing at 
once in condensed form the results of his investigations. 

The reviewer has been particularly interested in the author’s opinions 
on the crucial problem of military necessity. Dr. Strupp does not 
take the usual military viewpoint that the rules of warfare are, in gen- 
eral, subordmate to military necessity. Indeed, he does not hesitate 
to take issue with the view of the General Staff as set forth im that 
remarkable publication entitled, Kriegsgebrauch 1m Landkriege, to the ef- 
fect that the Hague Regulations are not to be regarded as legally 
binding. 

Our author maintains, on the contrary, that the Hague Rules would 
have the character of positive law even if their binding force were 
‘limited to the instances where they were not set aside by military neces- 
sity. This may be sound in logic, but what, it may be asked, would be 
the practical use of regulations which might be set aside by any bel- 
ligerent on pretext of necessity? 

The following classification of the various kinds of military necessity 
based on the views of Max Huber is particularly interesting: 

(1) State necessity, which is not, properly speaking, a part of military 
law. “There is no case conceivable in which a rule of the law of war- 
fare could possibly endanger the vital interests or existence of a state” 
(p. 5). Yet in another connection (pp. 1383-34) the author excuses 
the violation of Belgian neutrality on this ground of State necessity. 
Without producing a particle of evidence, this distinguished German 
scholar says: “The German Empire was justified in demanding of Bel- 
gium permission to march through the western portions of her territory 
against France, after it was established that the latter country had 
planned an invasion of German territory through Belgium.” Has it 
come to this in Germany that mere assertion resulting from the “will 
to believe” has usurped the place of evidence in dealing with questions 
of this kind? Not the least of the evils of this war appears to be its 
benumbing and paralyzing effect upon the German intellect and the 
consequent moral bankruptcy of German scholarship. 
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(2) War necessity, i. e., the military necessity which has reference to 
the general ends of warfare, such as a campaign, the siege of a city, 
devastation, etc. Such necessity was recognized and amply provided 
for in the Hague Rules. 

(3) Miltary. necessity with reference to particular military operations, 
such as ruses of warfare, the capture or destruction of property, the 
treatment of prisoners of war, etc. This form of necessity is only appli- 
cable in the few instances where there is an express reservation, as in 
case of the Hague Rules, Art. 23g. 

(4) Necessity proper (Notstand), or the extreme need of self-preserva- 
tion, as, for example, the killing of prisoners because of a lack of pro- 
visions. Doctor Strupp appears to believe that it is even justifiable 
under certain circumstances to allow prisoners to starve in the course of 
military operations (p. 7). If this or similar doctrines are generally held 
in Germany, the possibilities of the future are too fearful to contemplate. 

Because of lack of time and space we cannot follow the author’s 
views in detail. Suffice it to say that he treats his subject in scholarly 
fashion, cites good authorities, and furnishes each article of the Hague 
and Geneva Regulations with an appropriate commentary. There is 
little to criticise adversely, except in the few instances where he permits 
himself to refer to events connected with the invasion of Belgium. Thus, 
his discussion of reprisals (pp. 31-36) is very fair and satisfactory. 
He even condemns preventive reprisals or “acts of frightfulness’’ which 
have as their object the spreading of terror, though he does not refer 
to Belgium in this connection. But in a note on page 9 he cannot re- 
sist the temptation of recording his conviction (again without evidence) 
that the blame for the destruction of Louvain lies wholly at the door of 
its deluded inhabitants, thus adding insult to injury. 

However, it should be said in justice to Dr. Strupp that had’ the 
German military authorities known and followed the teachings con- 
tained in his manual, they would not now stand discredited and anath- 
ematized by almost the entire civilized world. 

The book is provided with an index, a list of authorities, numerous 
select bibliographies, and an appendix containing Dr. Lieber’s ‘“In- 
structions for the Government of the Armies of the United States in 
the Field,” the “Laws of Warfare on Land,” published by the Institute 
on International Law in 1880, and the French texts of the Hague Regu- 
lations of 1899 and 1907. 

Amos 8. HERSHEY. 
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Die Funkentelegrafie im Recht. By R. Thurn. Berlin and Munich: 
J. Schweitzer. 1913. pp. 150. 


This monograph is a handy resumé of the progress made down to 
July, 1913, in the development, locally and internationally, of the law 
applicable in peace and in war to radiotelegraphy. The author starts 
with the pious voeu that this new means of intercommunication may 
serve to bind the nations together in peace under a community of law. 
Reflecting upon the events which have occurred since the book was 
written and the novel difficulties and unsuspected causes of friction to 
which radio communication has given rise, not to mention its contribu- 
tion in “speeding up” warfare and thus increasing the terror and de- 
structiveness of war, the author’s hopes, though penned less than two 
years ago, appear naive, if not pathetic. 

The introduction consists of a general analysis of radiotelegraphy in 
its relation to the science of law. Part I brings down to 1913 the legis- 
lation passed in the most important countries of the world. It is in- 
teresting to note in this connection that though the United States was 
the last among the Powers to subject radiotelegraphy to governmental 
control, it was the first to compel its installation on board sea going 
vessels. | 

The second part of the book consists of a critical examination of the 
principles of international law applicable to radiotelegraphy developed 
by the Institute and by individual pioneers in this field. Many of the 
liberal rules favored by the. Institute were brushed aside even before 
the present war; especially where precedents are scant,.one must ex- 
pect great variance between the ideality of principle and the reality of 
practice. 

Perhaps the most interesting portion deals win the rights and duties 
of neutrals. The communication sent to a land station at Hongkong 
on March 31, 1905, by the commander of the British cruiser Iphigenia 
to announce his encounter with the Russian Baltic squadron is desig- 
nated as a violation of strict neutrality. Scholz uses the stronger term 
‘unneutral.’ On the other hand, the author justifies the protest of 
Japan against the action of China in permitting wireless communica- 
tion between Port Arthur and the Russian consulate at Chefu after 
the cable had been cut. The author’s summary of the duties of neutrals 
over land stations within their territory substantially coincides with 
the practice adopted by the United States in the present struggle (p. 72). 
The correct position of a neutral toward messages known to be contra- 
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band passing through its airspace, though not intended for its land 
stations, presents an interesting problem. The author upholds the 
right but not the duty to interrupt such messages (p. 79). Contrary 
to the opinion of some writers, he fails to find a breach of blockade on 
the part of a neutral vessel upon the high seas, or in a neutral port, in 
communicating by wireless with the land stations of a blockaded bellig- . 


erent (p. 79). 
henson K. KUAN. oo 


Die Geschichte der Pan-Amerikanischen Bewegung mit besonderer Beriick- 
sichtigung ihrer võlkerrechtlichen Bedeutung. By Dr. Robert Biichi. 
Breslau: J. U. Kern’s Verlag. 1914. pp. xvi, 189. 


This little book is the second of a series of international law mono- 
graphs published by Doctors Schticking and Wehberg. It is divided 
into four parts. The first discusses America and International Law; the 
second, the History of Pan-Americanism; the third, the Organization of 
.Central America; and the fourth, Pan-Amoricanian and the policy of 
‘the United States. 

Part one begins with a study of America’s entrance into the com- 
munity of nations and her. acceptance of the principles of international 
law in force in Europe. He says: “Aber Amerika hat nicht nur die 
Prinzipien des damals in Europa geltenden Vélkerrechts akzeptiert 
und angewendet, es hat auch einen ganz hervorragenden Anteil an 
dessen Weiterbildung genommen und manche liberalen Grundsätze 


aufgestellt und entwickelt. -* * * Die Prophezeiung Jeffersons, 


Amerika verde Europa Unterricht erteilen, hat sich erfüllt.” He then 
reviews America’s contribution to the theory of neutrality and to the 
recognition of de facto governments, and her protest against interven- 
‘tion in the affairs of other states. America’s influence on privateering 
and prize law and on arbitral jurisdiction also tormi parts of the so-called 
American international law. 

The Pan-American movement is traced in part two, which begins 
with an enthusiastic commendation of James G. Blaine for initiating | 
ithe series of Pan-American conferences, the first of which met at 
‘Washington late in 1889. After a brief statement of its composition 


„and organization, its procedure is reviewed and the most important 
. problems with which it dealt are explained, especially its work on be- 
_ half of international arbitration, and its organization of the Bureau of 
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American Republies. Dr. Büchi’s enumeration of the important results 
of this first conference concludes with the words of Mr. Blaine at the 
closing session: 


If this Congress had only one of its acts to be proud of, we should dare to call the 
world’s attention to the reasoned, confiding, and solemn consecration, by the two 
vast continents, of the maintenance of peace, and of prosperity, the offspring of 
_ peace. We look upon this new Magna Charta which suppresses war and substitutes 
arbitration among American Republics in its place as the first result, and the most 
important one, of the International American Congress. 


The Washington conference made no provision for the calling of a 
future conference, but in his annual message of December, 1899, Presi- 
dent McKinley said, “it would seem expedient that the various Repub- 
lics constituting the Union should be invited to hold, at an early date, 
another conference in the capital of one of the countries other than the 
United States, which has already enjoyed this honor.” This suggestion 
led to the meeting in the City of Mexico of the second Pan American 
Conference, late in 1901. This is reviewed much as the first. Among 
the important results are recorded the obligatory arbitration treaty 
signed by the delegates of nine of the republics, the project for codify- 
ing international law, and the reorganization of the Bureau of American 
Republics. A resolution of this-conference provided for the summon- 
ing of a third within five years. 

The third Pan American Conference was called to meet at Rio de 
Janeiro in July, 1906. The official visit of Elihu Root, Secretary of 
State of the United States, to this conference had a very salutary effect 
on the attitude of the Latin American states toward the United States. 
In addition to matters considered by the two preceding conferences, 
one of the most important was that of the forcible collection of public 
debts, which between this and the preceding conference had assumed 
such a threatening aspect for the Latin American states. The Calvo 
Doctrine and the Drago Doctrine and the bearing of the Monroe Doc- 
trine are all discussed. This conference passed a resolution declaring 
that the governing board of the International Bureau of American 
Republics should select the place where the fourth conference should 
be held, which should occur within five years. 

Buenos Ayres was the place and July, 1910, the time selected for the 
last meeting. The International Bureau was again reorganized, this 
time taking the name which it now has, the Pan-American Union. 
Much is said of its influence and usefulness. Many matters of im- 
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portance were considered under about the same headings as those 
already mentioned for preceding conferences. 

Part three covers only fourteen pages and reviews the relations of 
the Central American states with each other, since their independence 
in 1821 and their formation of a federated republic in 1823. The great- 
est prominence is given to the Central American Peace Conference 
held in Washington in 1907, and the provision for the erection of a 
Central American Palace of Justice. A second Central American con- 
ference in Salvador in 1910, a third in Guatemala in 1911, and a fourth 
in Nicaragua in 1912 are briefly reviewed. 

Part four covering the last. dozen pages studies the policy of the 
United States with reference to the Pan-American movement. The 
great antagonisms between Latin America and Anglo Saxon America 
has had much to do with preventing the Pan-American movement 
hitherto resulting in very great positive good. Besides several minor 
causes of this antagonism, he mentions the Monroe Doctrine and the 
desire of the United States to exercise a hegemony over the Latin 
American states, which the latter seriously mistrust. - The nearness of 
South America to Europe and the persistence of a Latin American ideal 
in contradistinction to the Pan-American ideal of the United States. 
are other causes for the lack of harmonious coöperation. 

Frequent citations to numerous official reports, public documents, 
and books in German, English, and French establish the reader’s con- 
fidence in the truthfulness of the author’s statements. Among the 
hundred or more authorities listed in the bibliography not a single title 
in Spanish or Portuguese appears. This strongly suggests that the 
author’s linguistic equipment, while considerable, is yet not entirely 
adapted to the study he has undertaken. 

WILuIAM R. MANNING. 


Intervention and Colonization in Africa. By Norman Dwight Harris, 
Introduction by James T. Shotwell. Boston: Houghton Mifflin 
Company, 1914. pp. xvii, 384. $2.00 net. 


This study of European expansion and world politics is volume one 
of a proposed two-volume work on “World Diplomacy.” It traces in 
detail the origin and development of the larger colonial expansion 
movements of European nations seeking territory and economic con- 
cessions in Africa, the efforts to secure strategic positions, the heroic 
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work in the conquest of natural obstacles, the penetration of the wilds 
to stop slave hunting and the slave trade and to establish peace and 
security, the enterprises and blunderings which furnish lessons of state- 
craft, and the evolution of adjustments in administration based on 
scientific study of peoples and conditions. . 

Following a general chapter on European expansion and world politics, 
the author in six chapters successively treats the Founding of the Congo 
Independent State, Transition to the Belgian Congo, German Coloniza- 
tion in Southwest Africa, British and German East Africa (and Uganda), 
French Colonial Expansion in West Africa (and the Sudan and Sahara), 
Nigerian Enterprise, and South African Expansion and Union. The 
remaining six chapters treat the Reoccupation of Northern Africa: 
Algeria, Tunisia, Morocco, Tripolitania, Egypt and the Sudan. 

The book is illustrated by sixteen convenient maps, including one 
double-page colored map of Africa in 1914. It has a good bibliography 
of secondary sources, appendices giving a summary and statistics of 
finances and trade, and a good index. 

It presents the various phases of a vast world movement which none 
of the great European Powers had seriously considered in 1870—a 
movement which received its incentive in the remarkable economic 
and political changes after 1870 and which had hardly begun before 
1880. Into this movement to push domain beyond the seas and to 
found great colonial states in Africa the author shows that the great 
European Powers entered with much timidity, which was partly over- 
come by humanitarian motives of the call of duty to penetrate the wilds 
to stop the slave trade and establish peace and security. 

Although French colonial enterprises in Africa began in 1636 and were 
extended and consolidated between 1854 and 1865, France really did . 
not dream of a great Mediterranean-Congo colonial empire until the 
early eighties when the Senegal colonists reached the Niger, and she 
began it in the following decade by the consolidation of holdings in 
West Africa and on the Congo. Although she occupied Algiers in 1830, 
she exercised a mere military protectorate there, failed to study prob- 
lems scientifically, and had no enlightened and progressive colonial 
policy until about 1880. She evolved a more progressive policy after 
the acquisition of Tunis (1881) to which she applied a good adminis- 
tration based on lessons learned by blunders in Algeria. 

England, with the spirit of conservatism, and without any pre- 
conceived policy of expansion, was led to extension of territory by 
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unexpected or serious developments. In 1877, when she had an op- 
portunity to secure control of all East Africa, she was not ready to 
consider seriously any general policy of colonial expansion. In 1884, 
although forced by circumstances of 1882 to interfere in Egypt, she 
was still undecided on a policy of colonial expansion until forced to act 
by new conditions. Under Gladstone’s leadership she would never 
have consented to turn Egypt into a British protectorate. Until 1884 
she had been in no haste to enter upon a race for territary in West 
Africa, but under pressure of French and German activities she realized 
the necessity of formulating a definite policy of expansion there, and 
in June 1885 to protect British interests on the Niger she proclaimed a 
British protectorate over the region—the beginning of a policy which 
by 1914 resulted in the amalgamation of all Nigeria into a single united 
protectorate. Her period of indecision and undertamty was not fully 
ended until about 1885 after the fall of the Gladstone ministry. Both 
in South Africa and Egypt she showed a lack of acuteness and prompt- 
ness in seizing opportunity and in accepting duty. 

The interest of both England and France in African colonization was 

stimulated by the organization and activities of the mdependent Congo 
Association, the formation of the Congo Free State in 1884, the work of 
the resulting Conference of Berlin of 1884-85 at a time when Great | 
Britain was taking over the administration of Egypt, and by the en- 
trance of Germany into Southwest Africa in 1884 and into East Africa 
in 1884-85. 
_ Although Germany was under strong pressure after 1878 to enter 
the field of international politics, Bismarck postponed action until he 
had firmly secured the position of Germany in Europe through a tariff 
program and by the formation of the Triple Alliance of 1882. Alarmed 
at conditions resulting from the industrial revolution and increase of 
population at home, and partly influenced by the delay of the British 
government to establish a protectorate over Atlantic coast territory 
(north of Cape Colony) in which German missions had been established, 
Bismarck in 1884 determined upon colonization. He sent a warship 
to take possession of territory in Southwest Africa, in which England 
promptly recognized German rights; and, in 1885, he officially pro- 
claimed in East Africa a German protectorate, which through the in- 
fluence of England was recognized by the Sultan of Zanzibar. 

Aroused by the entrance of Germany into Southwest Africa, and the 
expansion of the Boers westward, England took under her protection 
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Basutoland in 1884 and Bechuanaland in 1885—the latter in order to 
keep the way open to the north of the native districts of Matabeleland 
and Mashonaland whose possibilities attracted the attention of Cecil 
Rhodes (and John Hays Hammond) by 1888. 

The later attempt (after 1890) of Germany to secure the Uganda 
region by treaties with the natives was frustrated by the prompt 
action of the British East African Company, which from 1890 to 1892 
obtamed a control that made permanent the British protectorate in 
Kast Africa and won the key to the Nile. By new treaties (after 1895) 
the British Government secured the Nile as the frontier of Uganda and 
proceeded to safeguard her interests in that region by a railroad which 
was begun in 1895 and which reached Lake Victoria at the close of 1901. 

One of the most interesting chapters in the book is that on South 
African expansion and union, treating the British policy after 1814, the 
consequences of the “Great Trek,” the withdrawal of English respon- 
sibility and sovereignty from the Transvaal and Orange river territory 
in 1852-54, the plans for federal union in 1857, the annexation of the 
‘Transvaal in 1877, the disastrous reversal of policy under Gladstone 
resulting in the revolt of the Transvaal and the recognition of its in- 
dependence by treaty of 1881, and the new factors which changed com- 
pletely the situation and forced England after 1884 to adopt a policy of 
forward movement. Although the author states that the British Govern- 
ment did not grasp the salient features of the situation at the Cape and 
never evolved a continuous and enlightened policy until the days of the 
Boer War, he justifies the policy of England in relation to the war and 
the later liberal views resulting in the formation of the Union in‘1910. 
He optimistically states that the old racial animosity and composition 
which still exists in the Union will probably not be a serious menace 
in the future. 

In the chapter on Morocco, one obtains several glimpses of events 
which have a bearing upon the present war in Europe: the sudden in- 
trusion of the Kaiser into the field of Morocco diplomacy in 1905 to 
prevent the consent of Morocco to the Anglo-French treaty of 1904; the 
Algeciras Congress of 1906 by which Germany intended to test the 
Anglo-French entente and force the diplomatic isolation of France; the 
later grave error of intrusion by the Kaiser in Morocco affairs in 1908, 
contrary to the agreement of 1906; the dispatch of the Panther to Agadir 
by the German Government at a critical moment in 1911, evidently 
to prevent the establishment of a French protectorate which had be- 
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come inevitable; the later attempt of Germany in 1911 to contend for 
a position of special privilege in Morocco, while claiming that she was . 
“fighting the battle of the world”; and the bitterness of the German 
press against England after the signing of the Franco-German treaty 
of November, 1911, by which Germany changed front on the Morocco 
question. 

In connection with the narrative of the circumstances by which 
England was led to intervene in Egypt in 1882 and to undertake the © 
reorganization of the Egyptian Government after 1883, Professor Harris 
asserts that the British scheme of European extra-legal advisers acting 
with a government of native Egyptian officials has worked admirably, 
securing a slow but steady progress of reform and affording the people 
every chance to learn the elements of self-government. He says that 
in Egypt Great Britain has most happily demonstrated how an en- 
lightened European state can free an oppressed and impoverished people 
from the rule of a corrupt and selfish oligarchy, furnish them with an 
efficient administration and equal justice and protection for all without 
taking possession of the land or submitting them to an “irritating 
tutelage.” In spite of the beneficial work of England in Egypt, how- 
ever, he states that there has remained a spirit of unrest and suspicion 
which has:manifested itself at the call of the Caliph who sits at Con- 
stantinople. The real hope of Egypt, he thinks, lies in the improvement 
of the condition of the people, and the. increase of native leaders who 
will reform Moslem institutions and secure political regeneration with 
the coöperation of Europeana, 

In considering the perplexing problem of the Sudan which confronted 
the Egyptian Government, he asserts that England by assumption of 
control in Egypt was responsible for the conduct of Egyptian foreign 
affairs, and criticises the Gladstone government for failing properly to 
support Gen. Gordon with force sufficient to conduct an orderly and 
successful retreat in 1884, and for “inability to evolve a broad foreign 
policy and to enforce it with promptitude and decision.” He places 
upon the Gladstone ministry the blame for the “tragedy ” of 1884, which 
temporarily shattered the confidence of the Egyptians in the integrity 
and ability of the British Government, created a grave menace to the | 
future of the Egyptian state, and multiplied the dangers and difficulties 
of the later reoccupation of the Sudan—an event which was inevitable, 
and which was finally accomplished by Kitchener in 1898. 

The large number of treaties or agreements or international confer- 
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ences for the adjustment of international problems relating to Africa, 


z» or having a bearing upon such adjustments, will impress the average 


- thoughtful reader. 

Considering the prospective economic benefits of European colonies 
in Africa, Mr. Harris states that the possessions controlled by France 
and England are the most fertile and promising; that those of Spain and 
Italy are of questionable value; and, while some parts of those controlled 
by Germany and Belgium and Portugal are promising, the colonial 
activities of the Powers will probably never pay except in a commercial 
way. Although as a financial proposition Algeria does not pay, he 
says that its future possibilities are excellent and that its position is 
assured since the definite and final settlement of the frontier question 
in 1911 by the acquisition of Morocco, to which France is now applying 
the general principles of her Tunisian system of administration. Al- 
though Italy, adopting French methods in the preservation of local 
customs, has made a good beginning in orderly government in Turkish 
ridden Tripoli, he predicts that she will find a long and painful process 
necessary to secure a self-supporting and prosperous colony. He thinks 
British East Africa ought soon to become self-sustaining. He doubts 
whether the three German protectorates will ever pay, although the 
almost constant irritation which previously existed between settlers 
and natives was much improved in 1907 under the leadership of Dern- 
berg, who inaugurated more scientific methods of government. In the 
German East African protectorate, on which the German government 
has spent large sums, he says no remarkable progress has been achieved ° 
either in colonization or in development of the region. He asserts that 
no part of the Dark Continent except South Africa can be regarded as 
a national asset, as a field for European colonization, although the 
larger portion of it will continue to furnish an expanding market for 
European and American products and promising openings for capital. 
Because of the conditions of climate, soil and large native population 
he states that only a small part of the continent is suitable for the home 
of the white man—especially emphasizing the impossibility of recon- 
ciling the two racial elements or of welding into one harmonious nation 
a country populated by both blacks and whites.’ 

Mr. Harris has contributed a wealth of fact and a breadth of view of 
the various types of European civilization in Africa, and of useful 
achievements in which the people of every important civilized country ~ 
have a growing interest, and the reader will be pleased to note that he 
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‘ “hopes to complete his study in a second volume treating European 


‘intervention and competition in Asia.” 


J. M. CALLAHAN. 


The Divine Right of Kings. By John Neville Figgis, Litt. D. Second 


Edition, with three additional essays. Cambridge: University 
Press. 1914. pp. xi, 406. 


In this edition the original essay of 1896 is reprinted with the omis- 


‘sion of the last two pages, and there are added “ Aaron’s Rod Blos- 


'soming, or Jus Divinum in 1646,” “Erastus and Erastianism,” and 


‘“Bartlous and the Development of European Political Ideas.” ‘This 
interesting announcement is made in the preface: 


On the theory of sovereignty and the relation of small groups to the state, and the 
notion of a higher law, the opinions of the author have undergone much change; 


| nor has he all in vain heard the wisdom of masters like Acton and Maitland or read . 


the great works of Gierke. 


In “Jus Divinum in 1646” (pp. 291, 292), he thus explains his present 
view: G i 


Is not all larger society composed of a myriad number of groups; and has not each 
of these groups, in so far as it be permanent, some real inherent power, which is 
something more than a mere delegation, which is. recognized by the superior power, 
but not created by it? * * * 

Is the civil society a single power from which all rights proceed by delegation? 


‘In this case there is no real check upon tyranny, however democratic the form of 


government. Or is the state merely the final bond of a multitude of bodies, churches, 
trade unions, families, all possessing inherent life, a real thing, recognized and regu- 
lated by the government, but no more the creation of its fiat, than are individual 
persons? 


Such questions are vital not only for states, but for the international 
community. These “inherent” rights of societies, in which Dr. Figgis 
now expresses his belief, are not exactly the eighteenth century ‘‘nat- 
ural” rights. of individuals. They are rather, it would seem, an exten- 
sion and application of the “fundamental” rights secured to Englishmen 
by Magna Charta and the other charters of liberties, and the same as 
the “unalienable” rights of our’ Declaration of Independence. If the 
lesser communities have inherent rights which the greater must recog- 


. nize and respect, all political power is legally limited and all enlarge- 


ment of such power is essentially the adding of federations to federations. 
Dr. Figgis notes a tendency among publicists to return to the old 
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idea of “natural” rights, so long kept in the background by over- 
insistence or the utilitarian and historical-development theories of law 
and politics. In the Jus Divinum essay (p. 284), speaking of the “divine 
right of majority rule” he says: 


It is obvious that, when we have got so far as this, divine right will soon become 
the name for natural right, and the transition to modern politics begins, unless, 
indeed, that be held to lie in the change from natural right to pure utilitarianism. 
For the notion at bottom of the divine right or the natural rights theory is the same. 
It asserts either for the king or for the state or for the individual or for the general 
will or for the right to work, to a living wage, or equality of opportunity, or what not, 
some supreme overriding principle which is superior to all institutional rights, and 
ought to be their criterion, not their creation. On reflection all who try to see in 
politics some grounds other than those of mere historical development or immediate 
expediency, will be found in some degree to share in the notion of natural rights. 


It would rather seem that the tendency at present is not toward the 
old “natural right” theory, but, as above suggested, to the old English 
and American idea that there are certain rights of men and of societies 
which are fundamental to the existence of the individual and of society, 
which are therefore inherent and unalienable, and which are recognized 
and not created by the state. Substituting the word “fundamental” 
for “natural,” the above quoted statement of Dr. Figgis may be com- 
mended to the consideration of all who are interested in the develop- 
ment of law, whether national or international. | 
A. H. Snow. 


Grundlegung der Sozvologie des Rechts. By Eugen Ehrlich. Munich 
and Leipzig: Duncker and Humblot. 1913. pp. 409. 


This book is an exposition of the postulate that the truest insight 
into the evolution of law is to be obtained through the study, not of 
statutes, commentaries, or court decisions, but of society itself. Pro- 
fessor Ehrlich is one of the apostles of a new school of jurists, hardly a 
generation old, who, while not decrying the historical school founded by 
Savigny and Puchta, approach the study of the law rather from the 
sociological standpoint. In Germany, the study of the philosophy of 
law, the search for the origin and nature of law and its fundamental 
relation to the state and to society, has received a great impetus through 
the work of von Ihering, Gareis, Stammler (of the Neo-Kantian school), 
Kohler (of the Neo-Hegelian school), and their followers. The German 
universities, the nurseries of this study, with their system of Lehr- 
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freiheit, have developed various theories of law divergent both in con- 
tent and method. In his “Seminar of Living Law” at Gernowitz, 
Professor Ehrlich has originated a method of research which is a dis- 
tinct contribution to sociological jurisprudence. It is the dominating 
idea of the book under review. 

Legal history, comparative law, and ethnology, the favorite working 
tools of the student of sociological jurisprudence, Professor Ehrlich 
subordinates to the study of existing social and economic customs and 
practices. “We learn the Past from the Present, not vice versa. * * #* 
We need only open our eyes and ears to learn everything pertaining to 
the law of our time that is of any consequence. * * * If the Arabs 
in the oasis of the Sahara claim ownership only in trees and not in the 
sandy surface of the desert, the explanation of this fact is not to be 
sought in ethnology or legal history, but in the actual economic con- 
ditions that exist in a desert.” There is a system of justice, of “living 
law” (ebendes Recht), which is not contained in the rules that bind. 
courts and public officials, but which actually governs society and men 
as social units. It is to be ascertained inductively after the manner 
of naturalista by the examination of conerete cases showing how the 
individuals composing the society in question actually and usually 
conduct themselves in particular situations—how they devise their 
property, conclude contracts, regulate their marital and family affairs 
and so on. , Where no written instruments show this, it 1s necessary for 
the investigator to apply his powers of observation and to question the 
people and record their testimony. It is only by this inductive method 
that we can know how much of the customary law of the past is still 
living law, and if new customs, of which the books contain no mentian, 
have not crystallized. : 

Municipal law (staatliches Recht) exhausts itself in prescribing the 
rules by which judges are to decide controversies that get into court. 
But these represent the smallest fraction of human transactions. ` More- 
over, says Professor Ehrlich, “it is not essential to the conception of 
law that it should emanate from the state, nor that it should constitute 
the rule of decision for courts or other authorities, nor that it should 
be enforced by a sanction.” There is a great body of customs having 
the regulative character of law (ausserstaatliches Recht), the impor- 
tance of which has so generally escaped the “dogmatice jurists” that 
no systematic investigation of its origin and extent has been made. 
International law is an exception, the author thinks, because it has 


BOOK REVIEWS 571 


always been studied with purely scientific, not “practical” ends in 
view. 

Ordinarily the laws of a society, whether legal or otherwise, bind only 
members reciprocally of the same society. They have no external force 
or operation. Says the author: 


But there is a number of legal norms which are more gencral in their operation 
and bind all men. These are either part of the municipal law (staatliches Recht) or 
they are mere Judicial norms, rules of decision—in a word, they are law only for 
courts and public officials, they are not rules of human conduct. So, too, private 
international law (including international criminal law) embodies only judicial 
norms and addresses itself exclusively to the governmental authorities and not to 
the people. Living law, on the contrary, is by its very subject-matter, even when it 
is of governmental origin, confined in its operation to a particular society or group. 
The rights and duties arising under national law presume the existence of citizen- 
ship, family law presumes membership in a family, corporation law participation 
in a corporation; the law of contracts presumes a contract, the law of succession 
presumes relationship. But a different rule prevails to-day as to life, liberty, and 
the right of property: the right to these is respected by all men, wherever European 
thought dominates, irrespective of national or racial lines. This is a modern achieve- 
ment, for as late as the sixteenth century life and property of a stranger in Europe 
were far from safe on foreign soil. Nor are they so yet in the outposts of civilization, 
as colonial history and the lot of the negroes in America demonstrate. The anti- 
slavery laws of the nineteenth century show how difficult it was to bring the moat 
civilized nations of the globe to respect the right of the helpless negro to life and free- 
dom. But with these temporary and local exceptions, the regard for the life, liberty, 
and property of every man is to-day not merely a judicial norm and a governmental 
regulation, but it has effectually become a principle of the living law. To this modest 
extent, the whole human race has become a great legal union. * * * This fact 
signifies that in the minds of the choicest spirits (auserlesensten Geister) of the 
world the conception of an all inclusive morality (Sittlichkeit), of a law unrestrained 
by state or social boundaries, is already born. This is no longer the mere dream of 
noble minds which forecasts a glorious future, but it is now partly materialized 
in the living law, which assures to every man wherever civilization has raised its 
standard, his life, his liberty, and his property. 


The book is rich in thought and suggestion. The style is simple and 
direct. Abstruse ideas are developed fully and illustrated concretely. 
It is a work that could readily be translated into English and that 
would appeal strongly to Anglo-American jurists because of the au- 
thor’s evident appreciation of our system and his discussion of it (Chap- 
ter XII) from the sociological standpoint. In the United States, we 
are just beginning to turn our attention to sociological jurisprudence. 
Our legal science (to say nothing of our legislators!) has all but disre- 
garded those elements of our law of fas and boni mores and bona fides 
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which were the living spirit of the Roman Law, and has engrossed itself 
with the jus of the law as if that were all of it. We await with interest 
the forthcoming book of Roscoe Pound on ‘Sociological Jurisprudence,”’ 
which will introduce the American bar to a new science. It’s high time. 
“The fact is,” says Professor Ehrlich, “modern jurisprudence has no - 
scientific conception of the law at all. As the machinist, when he men- 
tions iron has in mind not the chemically pure element that the chemist 
or mineralogist designates by this term, but impure, commercial iron 
that is used in the factory, so the jurist now-a-days understands by the 
term law not what lives and operates as law in organized society, but 
exclusively what the judges on the bench apply as law in litigation that 
it is the province of Courts to decide.” 
And how often, even at that, the judges disagree. 
GEORGE C. BUTTE. 


The Bibliography of International Law and Continental Law. By Edwin 
M. Borchard. Washington: Government Printing Office. 1913. 


pp. 93. 


Although this volume is the second in point of time in the series of 
guides to foreign law which are being published under the auspices of 
the Library of Congress, logically it stands at the beginning of the 
series. It deals with the bibliography of international law, in its modern 
manifestations after it emerged from the Roman conception of a law 
common to nations rather than a law applicable between nations; and 
of modern Continental law beginning with the seventeenth century, 
when the conception of national law was just beginning to be held. 
This volume is therefore the proper point of departure in the study of 
the bibliography of foreign national law, exemplified in Dr. Borchard’s 
Guide to the Law and Legal Literature of Germany, published in 1912. 

In his introduction, the author summarizes the causes of the growing 
interest in international and foreign law, emphasizing the needs felt by 
the practitioner because of the cosmopolitan character of modern busi- 
ness, which gives to the study of comparative law a practical applica- 
tion quite apart from its value in the field of legal history and education. 
The body of the work bears evidence of painstaking industry and dis- 
eriminating judgment. The information compiled is increased in value 
by the form of presentation. It is not an annotated list of titles, but a 
critical text with references to footnotes giving author, title, publisher, 
and place and date. of publication for each book. For the American 
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lawyer, librarian and publicist, in need of guidance in a subject less 
familiar than American and English legal literature, the textual form 
is more useful; while the index referring to authors and subjects com- 
pletes the bibliographical apparatus. 

The section relating to international law, public and private, fills 
sixteen pages, and includes general bibliographies, selected and subject 
lists, bibliographical periodicals, and concludes with the literature of 
the peace movement. The bibliographies of modern continental law 
are discussed first in a section containing general legal bibliographies 
dealing witn the Continent as a whole, and second under sections de- 
voted to the autonomous countries of Europe. The material is further 
subdivided into (1) bibliographies in the form of independent books, 
(2) treatises in which bibliography is a prominent feature, (8) biblio- 
graphic information to be found in periodicals, (4) catalogues of law 
libraries, jurists or publishers, having bibliographic value, and (5) bib- 
liographies on special subjects. ) 

| FREDERICK C. HICKS. 


Rechte und Pflichten der Neutralen Machte im Seekrieg nach dem Haager 
Abkommen vom 18 Oktober 1907. By Paul Einicke. Tübingen: 
J.C. B. Mohr. 1912. pp. xi, 405. 


This work is from the Abhandlungen aus dem Staats-Verwaltungs- und 
Völkerrecht edited by Dr. Zorn and Dr. Stier-Somolo. After a brief 
sketch of the development of neutrality as applied to warfare on the 
sea, Dr. Einicke proceeds to the consideration of the Hague convention 
concerning the rights and duties of neutral Powers in maritime war, 
tracing the course of the negotiations and the differing propositions 
of the delegations at the Hague Conference. The articles of the con- 
vention are analyzed and the tendency to place responsibility upon the 
belligerent to respect neutral rights is shown. The rules of the Treaty 
of Washington naturally receive much consideration. Article 5 of the 
Hague convention, which contains the general prohibition of the ‘‘use 
of neutral ports and waters as a base of naval operations” and also the . 
particular prohibition in regard to the erection of “wireless telegraph 
stations,” is properly criticised, though the reason for the form was plain 
when the events of the Russo-Japanese War of 1904-5 were in the 
minds of the negotiators. It is clearly shown that in many respects 
this convention embodies compromises which were necessary in order 
that any action might be secured. This is particularly pointed out in 
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such provisions as that in Article 19 in regard to coaling, which says of 
vessels of war “these vessels can take only sufficient fuel to enable them 
to reach the nearest port of their own country. They may on the other 
hand take the fuel necessary to fill up their bunkers, properly so called, 
when in neutral countries which have adopted this method of determin- 
ing the amount of fuel to be supplied.” That this and other articles may 
conflict with existing international agreements, as with the treaty of 
Germany and Spain, is mentioned. Each article and the preamble re- 
ceives attention. There is brief reference to the application of the con- 
vention in the Turco-Italian War. A convenient list of neutrality laws, 
proclamations, etc., is appended, together with a selected bibliography. 
Such a treatise upon each of the Hague conventions would be very 
serviceable. i 


Proyecto de Ley de Aplicación del Derecho Internactonal Privado. By 
Dr. Pedro Manuel Arcaya, Venezuelan Delegate to the Committee 
of Jurists in Charge of the Codification of American International 
Law, Minister of Interior of Venezuela. Caracas: Tipografia 
.“ Cosmos,” 1915. pp. 25. 


The above is a draft law apparently intended to codify the Venezuelan 
application of private international law. The project is divided into four 
general heads or titles, and some general principles by way of preliminary 
provisions dealing with the laws which must have precedence as well 
as with the manner in which they shall be proved whenever private in- 
ternational law is to be applied, are stated in a preliminary title. 

Title first deals with persons in general: nationality and personal 
status, absence and presumption of death; marriage, divorce and sep- 
aration; filiation and adoption; administration and guardianship; foreign 
juridical persons. Title second deals with property, inheritance and 
gifts. Title third deals with contractual obligations in general and with 
certain contracts in particular. Title fourth deals with procedure: juris- 
diction, execution of judgments and letters rogatory. 

Some of the provisions of this code may serve perhaps as illustrations 
of the great difficulties which must be encountered by those endeavoring 
to codify the so-called American private international law. Take, for. 
instance, Article 10 of this project, which provides: ‘The naturalization 
of a Venezuelan in a foreign country shall have no effect as regards the 
Republic.” This provision can be very well regarded as a declaration of 
national policy, the result of theories prevailing in the majority of the 
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republics to the south of the Rio Grande. On the other hand, this doc- 
trine of the inability of a citizen to throw off his allegiance to his country 
has been the subject of much controversy in this country in days long 
past, when prior to any legislation on the subject by Congress there was 
some uncertainty and conflict of authority concerning the right of ex- 
patriation. The question first arose in 1795, when ‘it was held that a 
citizen could not denationalize himself without the consent of his govern- 
ment. The general doctrine was, according to Story, J., that no one 
could by any act of his own, without the consent of his government, put 
off his allegiance, and become an alien. But there was, at that time, no. 
legislation permitting expatriation. It was also held that the nght of 
expatriation is fundamental and inherent, and of this same opinion were 
some State courts. The denial of the right of voluntary expatriation was 
somewhat inconsistent with the law of the United States providing for 
the naturalization of foreigners, the first of which was enacted in 1790. 

The question, however, was practically set at rest by the Act of July 26, 
1868 (15 U. S. Stats. 223; U.S. Rev. Stats., sec. 1899), where it is de- 
clared that the right of expatriation is a natural and inherent right of 
all people, and further that any decision of any officer of the government 
denying, restricting or impairing the right of expatriation is “inconsistent 
with the fundamental principles of this government.” And this language 
seems to be but little more than a legislative declaration of national 
policy. The absolute right of expatriation is now recognized as a settled 
doctrine of this country, and the conflict therefore is apparent. 

But in this great task of codifying American private international 
law, in which it will be necessary to harmonize so many opposing 
legal doctrines and declarations of national policy, it certainly will be 
of great help to have available individual codifications of it as applied in 
the different American Republics, and in this sense, as an endeavor to 
approach a simplification of this task, the project drafted by His Ex- 
cellency the Minister of Interior of Venezuela becomes of real impor- 
tance. 

Pepro Caró RODRÍGUEZ. 
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THE DOCTRINE OF CONTINUOUS VOYAGES IN THE 
EIGHTEENTH CENTURY | 


I 


It would not be possible to understand, much less to state clearly, 
the origin, nature, and extent of the so-called Doctrine of Continuous 
Voyages without explaining, even in a succinct manner, the causes that 
contributed to the statement of this famous principle. There is hardly 
anything in the field of social conceptions that is not m some way or 
other connected with the past. For this reason when we want to ascer- 
tain the principles that obtained in a period gone by it is imperatively 
necessary that our inquiries should start from an age even more remote, 
so that the light of history may clear the paths that we intend to ex- 
plore. During the middle of the eighteenth century nothing was heard 
of the doctrine which we attempt now to expound; it was only at the 
end of that century that its first manifestations appeared. But the 
examination of the navigation laws of the times and of the principles 
of international law that regulated the intercourse between neutrals 
and belligerents would at once suggest that the prohibition which the 
doctrine embraced is dependent on:or complementary to the so-called 
“Rule of war of 1756.” É 

Long before the eighteenth century the colonizing Powers of Europe 
had restricted the trade of their colonies to vessels of their own country. 
They did not allow supplies to be carried to them in foreign ships,' and 
they prohibited in the same manner the exportation of colonial produce 
except by means of national vessels. The European Powers upheld 
strenuously this system of “the closed door,” for they thought that on 
its adherence depended entirely, or mainly at least, the value of their 
colonial possessions. In fact freedom of navigation during the eighteenth 
century did not exist. At the outbreak of the war between England and 

! England had provided for the monopolization of her colonial trade by the Navi- 


gation Act of 1651. 
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France in: 1756, the latter Power, finding herself disabled, on account 
of her relative weakness upon the sea, from carrying on her colonial 
trade, decided to relax her monopoly in favor of the Dutch, who were 
then neutral. Dutch merchantmen were permitted, under certain 
restrictions, to carry on the trade between France and her dependencies, 
but other neutral traders continued to be excluded. The English prize 
courts thereupon condemned all Dutch vessels engaged m this traffic, 
together with their cargoes, on the ground that such vessels had incor- 
porated themselves in the merchant service of the enemy by carrying 
the trade which, prior to the war, was monopolized by French ships. 
In fact ‘they were considered as made French by adoption.” This | 
limitation of the neutral commerce has generally come to be known as 
' “The Rule of War of 1756,” because the cases that demanded its appii- | 
cation occurred then for the first time. 

The reasons on which the rule is founded were brilliantly given by 
Sir William Scott when it was his duty to deliver his hace in The 
Immanuel. He expressed himself as follows: 


The general rule is, that the neutral has a right to carry on, in time 
of war, his accustomed trade to the utmost extent to which that-accus- 
tomed trade is capable. Very different is the case of a trade which the 
neutral has never possessed, which he holds by no title of use and habit . 
in times of pesce, and which, in fact, can obtain in war by no other 
title, than by the success of the one belligerent against the other, and 
at the expense of that very belligerent under whose success he sets up his 
title; and such I take to be the colonial trade, generally speaking * 

It cannot be contended to be a right of neutrals, to intrude into a com- 
merce which had been uniformly shut against them, and which is now 
forced open merely by the pressure of war; for when the enemy, under 
an entire inability to supply his colonies and to export their products, 
affects to open them to neutrals, it is not his will but his necessity that 
changes his system; that change i is the direct and unavoidable conse- 
quence of the compulsion of war.? 


The principle embodied in this rule was considered to = a Bate of 
_ the law of nations, and as such it was enforced by the English prize 
courts during the latter part of the eighteenth century. This statement 
would seem to be somewhat vague, but it must be borne in mind that 
it is hardly possible to venture a more definite assertion in this connec- . 
| 12 C. Rob. 186. ~ | 
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- tion without entering into a detailed examination of the usages then 
prevailing with regard to the rules of war on sea. It is of course quite 
likely, as has been observed by an able authority,’ that after an inquiry 
into the maritime customs of a given-age, the international rules founded 
in them may, in general, be considered to be unsatisfactory, for the 
laws of war on sea embodied the conduct of an earlier period and such 
conduct might not be in harmony with the actual times, and also be- 
cause they may find their source in the ev parte ordinances of a given 
government. , 

‘It is needless to say that the application of the rule was bound to 
produce some kind of hardships on neutral. traders who would lose an 
opportunity for the opening offered during war time. The interests of 
neutrals and belligerents are necessarily divergent in such cases, and 
hence it was natural that the conduct of England should give rise to a 
considerable number of disputes. Nothing, however, was settled by 
any convention respecting the lawfulness of neutral commerce with the 
colonies of a belligerent state. The rule laid down in 1756 received new 
impetus at the outbreak of the war of 1793, for England then issued 
stringent regulations in connection with the carriage of the colonial trade 
of her enemy. A loud protest was immediately heard from those neu- 
tral states whose merchants had been engaged in the colonial traffic. 
Possibly owing to this, the English government. issued milder instruc- 
tions in January, 1794. They were to the effect that “such vessels as 
were laden with goods the produce of the French West India Islands, 
and coming directly from any part of the said islands to Europe” were 
to be seized. Nothing was said in the royal order respecting the voyage . 
of a neutral vessel from Europe to the French colonies or of the traffic- 
between the West Indian islands and the United States. These instruc- 
tions, therefore, constituted a relaxation of the rule of war, but it is 
clear that the effect of this municipal regulation could not be held to 
preclude this country from asserting, to its full extent, the principle 
contained in the rule in some subsequent period. For it is to be kept in 
mind that the prohibition of carrying on the trade of the colony by 


a neutral state was considered to be a principle of the law of nations, . - 


and hence this could not possibly be affected by the municipal regula- 
7 Sir John Macdonell. 
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tions of any one Power. International law cannot be altered by the 
ipse dixit of one of the members of the family of nations. 

A further relaxation of the rule with which we are now dealing was 
introduced by the royal order of J anuary, 1798. 

It directed the bringing in for adjudication of “vessels laden with the 
produce of any island or settlement of France, Spain or Holland, and 
coming directly from any port of the said island or settlement to any 
port in Europe, not being a port of this Kingdom or of the country to: 
which the vessel, being neutral, should belong.” That is to say, neu- 
trals were allowed to bring the produce of the hostile colonies directly 
to ports of their own country, or to England. : 

It should here be observed that the validity of the Rule of War of 
1756 was seriously threatened by the combination of the continental 
Powers who subscribed to the so-called Armed Neutralities of 1780 and 
1800; but the legitimacy of the practice was nevertheless upheld by the 
English courts. Finally, the lack of success on the part of the continental 
states to guarantee the enforcement of the provisions issued may sE 
be taken as the triumph of the British contentions. 


H. 


When neutral traders saw themselves enabled to traffic, free from the 
interference of the English courts by virtue of the royal orders which 
we have noted, from the hostile colonies directly to their own ports or to 
England, in the event of a war to which this Power was a party, they ~ 
attempted to find a way for obtaining absolute freedom of trade with 


the colony, and thus defeat the royal orders that granted them the in- ` 


dulgence by. relaxing the rigor of the rule of 1756. Their purpose was 
to carry trade also between the colony and the mother country, because 
in this latter place better prices could be secured. - They found an in- 
direct means opened to them for the attainment of their ultimate end. 
Thus they might proceed to-some port of their country and then re- 
-export the goods in the same or different vessels to a belligerent port. 
The traders of the United States were in a peculiarly favorable position 
for adopting this line of action, when it was intended to carry the trade 
of the French, Spanish, or Dutch colonies to their respective mother 
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countries during the war between England, on the one hand, and France, 
Spain, and Holland on the other, so far as the trade related to the colonies 
in the New World.‘ 

It is evident that England, in receding from the strict application of 
her belligerent rights in connection with the carriage of the colonial 
trade, did not intend to allow the colonial produce to find its way into 
the hands of her enemy. If such cargoes were permitted to be re-ex- 
ported from the neutral ports to the hostile country, then her enemies 
would hardly experience any serious effect from the war with regard 
to their colonial trade. If England’s intentions had not been to diminish 
in this way the resources of the enemy, as she was entitled to do by the 
law of nations, it would have been a better plan to allow neutrals to con- 
duct the colonial trade in the most open manner in a direct and single 
voyage; for if this had been the case, “both the terms of the voyage being 
hostile, and the papers put on board at the port of shipment, being de- 
rived from an enemy, or from agents in the hostile country, the suspicion 
of a visiting officer would naturally be wide awake; and a strict ex- 
amination, even though the vessel should be brought into port for the 
purpose, would, generally speaking, be justifiable and safe. The alleged 
right of property in a claimant of the cargo, might also in such a case be 
examined up to its acquisition in the hostile country, by the light of the 
evidence found on board.” ® . 

In fact, no other was the intention of the British Government, as 
may be conceived by the attempt to incorporate the principle contained 
in the royal instructions in the form of a conventional agreement in the 
Jay Treaty entered into between England and the United States. It 
was stipulated in the project of the treaty that the products of the West 
Indies that had been imported into the United States should not be 
re-exported from the country during the period of hostilities. But at the 
ratification of the treaty by the United States this article was excluded. 

It is, therefore, evident from what has been said that the spirit of the 
royal orders was to the effect that there should be a bona fide importa- 
tion of the colonial produce into the neutral country that was to benefit 
by the relaxation of the principle, that is to say, that the voyage of the 


1 Wharton, International Law of the United States, 3388. 
> Stephen, War in Disguise, 3rd edition, p. 51. 
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vessel engaged in such. a miae should atui and not "PODRAS 
originate or terminate in the neutral port or in England.. 

In order duly to enforce the royal instructions and thus defeat the 
fraudulent plan adopted by the neutral traders, it would have been 
necessary to institute a very severe inquiry, not because of any diffi- 
culty in the interpretation of the royal orders, since their meaning was 
‘quite clear, but simply on account of the heavy burden imposed on the 
captors to prove the mala fides of the traders. This would naturally 
embrace an inquiry into their state of mmd—a process which has never 
been an easy one, for “the devil himself,” according to a medieval judge, 
“knoweth not the heart of màn.”. Only by means of external acts 
would it have been possible to raise the presumption of the illegality 
of the voyage and thus make the vessel and her cargo liable to confiaca- 
tion. It is of importance to remember that a captor at sea could hardly . 
have the opportunity or the means of ascertaining the real truth about 
a dubious case. There cannot be any hard and fast rules for disclosing 
from external facts the intention of a-certain person. Accordingly it — 
- is not difficult to believe that the fraudulent practice went on undetected 
for some time: before it came to the cognizance of the courts; for the 
visiting officer would in most cases be satisfied with the presentation by 
the captain of the vessel of a certificate purporting what -was true, 
namely, that the vessel- was sailing from a neutral port. In-this way the 
first part of the voyage remained ignored... It is possible, however, that 
the practice may have been incidentally noticed by the courts-of law in 
the course of their procedure, but, so far as we know, no steps were 


taken to check the abuse until, by the happening of an accident, a vessel -- 


and her cargo were brought in for adjudication by the courts. 

Towards the end of the century, while the war was still raging, a 
British vessel overhauled and examined an American ship carrying a 
cargo of sugar from Havana to Charleston. -As it appeared that both 
ship and cargo belonged to neutral owners and that the vessel was bound 
for a neutral port, where the voyage was to end, she was immediately 
released. Asa matter of fact, this vessel was engaged in the forbidden 
trade, according to the spirit, though not the letter, of the royal orders. 
She proceeded to Charleston and after a few days left that port with the 
same cargo for à European market. She took a new set of papers both 
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from the owners and the custom house authorities, purporting that the 
cargo had been taken on board at Charleston. During this later voyage 
the ship was again visited by a British cruiser, which found her papers 
to be entirely correct. She was nevertheless seized, for the simple reason 
that the visiting officer was no other than the person who examined her 
during the earlier part of the voyage to Charleston. He was able to 
identify both ship and cargo as the very same ones which he had lately 
examined and released. The Lords Commissioners of Appeal for Prize 
Causes found the facts clear and convincing, and hence condemned the 
property. It was held in the case that “the touching at a neutral port, 
merely for the purpose of colorably commencing a new voyage, and 
thereby eluding the respective rule of law, in a branch of it not relaxed 
by the royal instructions, could not legalize the transaction; but that it 
ought nevertheless to be considered as a direct and continuous voyage 
from the hostile colony to Europe, and consequently illegal. 

The proof in this case had been conclusive and there was absolutely 
no evidence on the part of the owners to contest the seizure, but no 
doubt cases arose in which the question would not be so clear, and then 
the decision, after an unsuccessful attempt to discover the intention of 
the traders, would be in their favor. Let us for the sake of clearness 
‘examine another case of this kind. We might also perceive the minute 
provisions and extraordinary care that may be taken by the traders in 
order-to carry on their illegal plan and avoid condemnat as far as 
possible. 

In June, 1799, an American ship took a cargo of sugar from Havana, 
a Spanish colony, to Marblehead, in America. There she took some 
- cocoa, the produce of the Spanish settlement of La Guaira, which was 
transhipped from a schooner lying at Marblehead, under an original 
destination to Europe. A. quantity of fish was included in her cargo, 
and then she sailed for Spain in August of the same year. She was 
‘geized and brought in for adjudication. The ship had been restored, 
and in respect of the cargo the question was heard as a case of further 
proof. Sir William Scott in his judgment came readily to the conclusion 
that the property, so far as it related to the fish, was not liable as it was 


t Case of The MEU cited = Stephen, op. ci., p. 53; Acton, Reports of Cases, 
Vol. 1, p. 61. 
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an American produce. With regard to the rest of the cargo the question: 
of law that had been raised was whether a neutral who is not allowed to 
carry on the trade between the colony and the mother country would ' 
be permitted to do it circuitously. The learned judge pointed out that 
“an American has undoubtedly the. right to-import the produce of. the 
Spanish colonies for his own use; and after it is imported bona fide into 
his own country, he would be at liberty to carry it on to the general 
commerce of Europe,” the obvious inference being that if the importa- 
tion is not bona fide and the cargo is subsequently exported to Europe, 
the property becomes liable on the ground that the transaction is illegal 
ab initio. But he ordered the restitution of the cargo on the ground that 
` the goods in question had been landed and that the duties for them were 
paid in America, regarding these facts as general indications as to.the 
test of bona fide importation into the neutral country, although he 
pointed out that it was not his business to say what was the universal 
test in such matters.’ 

Even so minute an inquiry into the propriety of the voyage was not 
enough in order to enforce the rule which the judges of the Court of 
_. Admiralty thought to be binding. They perceived the possibility of the 
adoption on the part of the traders of the fraudulent plan which we have 
described, which would do away with the prohibition of the royal. in- 
structions. But the very fact that the proof necessary for showing. the 
. voyage to be a continuous one was connected with the difficult question - 
of intention, may be taken as an explanation for the continuance of this 
practice undetected, in spite of the decisions of the courts that the trade 
between the colony and the mother country in time of war, even in a 
circuitous manner, was illegal. For the traders had’ necessarily a loop- 
hole in the interpretation of the notion of intention. They could, and 
in fact did, take such measures as to be able, in certain cases, to “prove” 
that they had no mala fides when they first prone the colonial produce 
into their country. ` E 
_ Traders are said to have gone to the expense of landing their. cargoes 

in America and then reshipping them in the same transport when it was 
intended to carry on the-colonial trade to the mother country. This 
comparatively insignificant provision was naturally considered a cheap ’ 
| 1 Case of The Polly, 2 C. Rob. 361. 
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_ precaution in case the vessel should be seized, as it would furnish some 
evidence of the intention to incorporate the goods in the general stock 
of the neutral market. . | 

The payment of duties in the neutral port when the goods arrived 
there in transitu may appear prima facie a very expensive process, even 
if this fact alone would be considered as rendering the property free from 
condemnation. ‘The state of a belligerent market may be very attrac- 
tive, but if the trader had to undergo not only a certain amount of risk, 
but also the heavy expenses of a real importation into a neutral country 
for immediate re-exportation, it is possible, indeed probable, that he 
might be tempted to direct his energies to a more profitable channel. 
But fortunately for the American trader, this difficulty could be ob- 
viated, for he was allowed to pay the importation duties in a ‘‘ colorable”’ 
manner. According to an Act of the United States of March, 1799, on 
the arrival of a cargo destined for exportation the trader was permitted 
to land the goods without being compelled to pay the duties; the only 
thing which he had to do was to give a bond whereby he agreed to pay 
the corresponding duties in the event of the goods not being re-exported. 
On their re-exportation the custom house authorities effected the usual 
clearances just as in the case of originally exported goods, and no men- 
tion was made of the bond that had been given. Such provision could 
not but help the trader to furnish himself with a very valuable item for 
the “proof” of his bona fides in case his cargo should be seized. It was 
evident that there could not be any difficulty in certifying that “the 
duties had been paid according to law.” We need not wonder that at 
the time the United States were accused of framing this Act with the 
principal, if not the only object, of shielding American vessels that were 
engaged in this illegal trade. | 

The trader had a much easier task when he came to consider the ques- 
tion of the insurance on the cargo. At first it seems to have been the 
practice to effect an insurance of the entire intended voyage, with the 
option of touching in an American port; but finally they came to adopt 
the much safer plan of insuring the two parts of the voyage as two dif- 
ferent transactions—in the first part the neutral port appeared to be 
the final destination, and in the other it was the original starting place 
of the vessel. It would seem hardly relevant for our purpose to continue 
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the detailed account of the minute precautions adopted by the traders ` 
-in order to show what they did not have, namely, an intention to incor- 
porate the goods in the general stock of the country. Suffice it to say 
that in time the English courts came to consider the circumstances of 
the cargo and the payment of the duties as insufficient evidence of a 
bona fide importation into a neutral port.’ 

It was not until the beginning of the nineteenth century that Sir 
William Scott and Sir W. Grant dealt with the practice, condemning 
it in the most unequivocal language, the former in The Maria, and the 
latter in The William; ® and thus the theory was firmly established that 
in such cases the two voyages were in reality parts of one and the same 
transaction in which a forbidden cargo was taken to a forbidden destina- 
tion. 

IIT 


The mere recital of the facts that brought the theory into existence 
would seem in itself a sufficient justification for its application in con- 
nection with the: carriage of colonial trade to the mother country. It 
may perhaps be objected that the rule was a hindrance to neutral com- 
merce and that consequently great hardships were placed upon traders; 
but the state of international law at the time with which we are dealing 
was such that it cannot be said that injustice was in any way inflicted 
on them by the belligerent who caused the enforcement of the doctrine, 
and therefore, as long as those circumstances continued, any condemna- 
tions under it cannot but be pronounced to have been perfectly legal. 
But whatever may be the opinion with regard to the application of the . 
theory to colonial trade, it cannot be doubted that the principle embodied 
in the doctrine is sound in itself. It is hardly necessary to point out that 
the circumstances which called for the enunciation of the famous doc- 
trine are not likely to arise again, for nearly all the members of the in- 
ternational family have long abandoned the practice of monopolizing 
their colonial trade, and, according to the Declaration of Paris of 1856, 


8 Bee the case of The Enoch and The Rowena, July 23, 1805, cited by Sir William 
Scott in The Maria, Roscoe, Reports of Prize Cases, Vol. 1, p. 497. 

$ Roscoe, op. cii., p. 497. 

10 Roscoe; op. cH., p. 505. 
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neutral vessels have the right to carry enemy property with the excep- 
tion of contraband of war. 

As it has not been our intention in this connection to enter into a 
speculation of the application of the doctrine during the nineteenth 
century, nothing will be said of the working of the theory with regard 
to contraband of war or of its later extension to blockade. Our purpose 
has been merely to lay down the principle underlying the doctrine and 
to make an attempt to recall the occasion that brought it into life. We 
have thus unavoidably perceived that it is impossible to deal with this 
part of the history of international law in the eighteenth century with- 
out entering into the economic state of affairs then prevailing. The in- 
terpretation of the laws of war on sea was, as we have already observed, 
based mainly on the usages of earlier times, which found their source 
in the municipal regulations of the maritime nations; and these ex parte 
ordinances were in their time primarily devoted to the solution of prob- 
lems of an economic character. Hence it is that in a state of war neu- 
tral commerce was profoundly affected, and as a natural consequence 
of this fact there was a fierce struggle—purely economic—between the 
belligerents on the one hand and the neutrals on the other. In the his- 
tory of the Doctrine of Continuous Voyages in the eighteenth century 
we are able to notice ample illustration of this neutro-belligerent con- 
flict, as well as the plausible ingenuity adopted by the neutrals during 
the struggle and the subtle measures resorted to by the belligerent in 
order to counteract the tendencies of their enemies. The prevailing © 
idea in this conflict was that the neutral should give way. 

i HarMopio ARIAS. 


SOME QUESTIONS OF INTERNATIONAL LAW IN THE | 
EUROPEAN WAR? 
VII 


' WAR ZONES AND SUBMARINE WARFARE 


On February 4, 1915, the German Admiralty published the following 
decree: 
The waters around Great Britain, including the whole of the English 


Channel, are declared hereby to be included: within the zone of war, 
and after the 18th inst. all enemy merchant vesels’ encountered ‘in 


these waters will be destroyed, even if it may not be possible always to. 


save their crews and passengers. 

Within this war zone neutral vessels are aped to danger, since, in 
view of the misuse of the neutral flags ordered by the Government of 
Great-Britain on the 31st ult. and of the hazards of naval warfare; neutral _ 
vessels cannot always be prevented from suffering from the attacks 
intended for enemy ships. 

The route of navigation around the north of the Shetland Islands, in’ 
the eastern part of the North Sea, and in a strip thirty miles me along 
the Dutch Coast are not open to the danger zone. . 


Parle in March it was announced that the zone had been artonde] 
to include the waters surrounding the Shetland Islands. This decree 
was intended by the German Government as a counter-measure against 
Great Britain, mainly on account of the decision of the British Govern- 
- ment to treat as absolute contraband all cargoes of foodstuffs destined 
to Germany, which decision had been adopted by Great Britain in 
consequence of the German decree of January 31st placing the grain 
‘and flour supply of the empire under government control. - 

The war zone expedient, however, did not originate with the German 
Government. On the 4th of November, 1914, the British Government 
had issued an order declaring the North Sea to be a war zone, and warn- 
ing neutral ships of the danger to which they would be exposed in trav- 


1 Continued from the January and April numbers of this JOURNAL, 
504 | : 
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ersing the waters embraced therein. The following is the text of the 
British order: 


Owing to the discovery of mines in the North Sea, the whole of that 
sea must be considered a military area. Within this area merchant 
shipping of all kinds, traders of all countries, fishing craft, and all other 
vessels will be exposed to the gravest dangers from mines which it has 
been necessary to lay and from war-ships searching vigilantly by night 
and day for suspicious craft. 

All merchant and fishing vessels of every description are hereby 
warned of the dangers they encounter by entering this area except in 
strict accordance with Admiralty decisions. Every effort will be made 
to convey this warning to neutral countries and to vessels on the sea, 
but from the 5th of November onwards the Admiralty announce that 
all ships passing a line drawn from the northern point of the Hebrides 
through the Faroe Islands to Iceland do so at their own peril. 

Ships of all countries wishing to trade to and from Norway, the Baltic, 
Denmark, and Holland are advised to come, if inwards bound, by the 
English Channel and Straits of Dover. There they will be given sailing 
directions which will pass them safely, so far as Great Britain is con- 
cerned, up the east coast of England to Farne Island, whence safe 
route will, if possible, be given to Lindesnaes Lightship. From this 
point they should turn north or south, according to their destination, 
keeping as near the coast as possible. The converse applies to vessels 
outward ‘bound. 

By strict adherence to these routes the commerce of all countries will 
be able to reach its destination in safety, so far as Great Britain is con- 
cerned, but any straying, even for a few miles, from the course thus 
indicated may be followed by serious consequences. 


The British war zone embraced substantially the whole of the North 
Sea; that of Germany embraced the whole of the English Channel and 
the territorial and open seas “around Great Britain.” The effect of 
the British order was to render entrance to the North Sea between 
Iceland and the Hebrides dangerous, but it left open access from the 
south through the English Channel and Straits of Dover route, subject’ 
to directions which would be furnished to sailors by the Admiralty. 
The German proclamation left open the entrance to the North Sea ex- 
cept a strip along the English coast. A strip of marginal sea thirty 
‘miles wide along the coast of Holland was also left open. The two proc- 
lamiations were therefore in & sense complementary. Both constituted 
a severe encroachment upon the rights of neutrals to navigate the high. 
seas, but that of Great Britain was the less objectionable of the two. 
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The British proclamation contained no announcement of an intention 
to destroy enemy merchant vessels within the zone proclaimed by it, nor 
was there any threat that neutral vessels might be attacked by mistake 
on account of difficulties in verifying their nationality; moreover it was 
stated that neutral vessels desiring to enter the English Channel would 
be furnished sailing directions, which if followed would insure them 
_ against destruction by British mines.. The German proclamation, on the 
contrary, announced that all enemy merchant vessels found in the Ger- 
man war zone would be destroyed even if it might not always be possible 
to save their crews, and that in consequence of the alleged misuse by 
British merchantmen of neutral’ flags’ neutral vessels were likewise ex- 
posed to destruction by German submarines. . 

The establishment by proclamation of war zones on the open seas is 
a new measure of maritime warfare, and is apparently not dealt with in 
any of the treatises on international law. The warships of belligerents 
have an unquestionable right to engage one another in battle and to 
prey upon the commerce of the enemy, anywhere on the high seas. In 
a certain sense, therefore, the outbreak of maritime war automatically 
- converts all the open seas into a war zone. In the sense in which the 
term is here employed, however, a maritime war zone is & portion of the 
sea which on account of its geographical proximity to one or the other 
belligerent territories becomes by choice or necessity the actual theater 
of hostilities, and one in which the contestants find it necessary to ex- 
ercise to the fullest extent their belligerent rights.of capture and destruc- 
tion. It is clearly the right and it may be the duty of a belligerent to 
notify neutrals that within such area actual hostilities are to be carried 
on, and to warn them that their vessels entering such waters will be 
exposed to the dangers incident to the conduct of naval operations there- 
in. It is conceivable that the segregation of naval operations within 
certain defined areas may be of distinct advantage to neutrals by reliev- 
ing their vessels from exposure to destruction or molestation on the 
seas at large. In the present case, however, it is otherwise, since both 
war zones embrace seas which must necessarily be traversed by merchant 
vessels in order to réach the ports of certain neutral countries. The 
effect has been to render neutral trade with such countries very difficult 
and to expose neutral vessels trading thereto to great perils. 


~ 
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While it is not unlawful for a belligerent to proclaim the existence of 
a war zone and to warn neutral vessels of the danger which they en- 
counter in entering the waters thereof, there are manifestly limitations 
on the rights which he may exercise therein. The waters embraced 
within the zone remain, as before, a portion of the high seas, which 
neutral vessels have a lawful right to navigate, subject to no restrictions 
except such as they are under everywhere on the open waters of the 
ocean. Within such zone a belligerent has no greater rights of visit, 
search, capture or destruction in respect to enemy or neutral vessels 
than he has outside this area. In short, belligerents have no right to 
appropriate any portion of the high seas and close them to the naviga- 
tion of neutral vessels, and it is very doubtful whether they may law- 
fully plant mines in them in such a way as to expose neutral ships to 
the danger of destruction while peacefully navigating the waters thereof. 
Sir Ernest Satow at the Second Hague Conference stated a principle 
that ought never to be disputed when he declared that the high seas 
constitute a “great international highway and that the right of neutrals ` 
to navigate those seas should take precedence of the transitory rights 
of belligerents to fight their battles thereon.” It is to be regretted that 
the proposal of the British delegation at the Conference to prohibit the 
laying of mines in the open seas was not adopted.’ In the absence of 
such a prohibition, both Germany and England have felt free to plant 
mines on an extensive scale within their respective war zones, and have 
thereby practically closed large portions of the open seas to navigation 
by neutrals. 

The chief criticism of the German war zone proclamation of Feb- 
ruary 4th was directed against the announcement which it contained - 
that all enemy vessels encountered in the waters embraced within the 
German zone would be destroyed even if it were not always possible 
to save their crews and passengers, and that in consequence of the 
alleged misuse by British merchant vessels of neutral flags, neutral 
vessels were likewise exposed to attacks intended for enemy ships. 
The publication of the German decree aroused considerable criticism, 
not to say indignation, in the United States, and on February 10th the 


; ? See on this point the author’s article in the January number of this JOURNAL, 
pp. 89-90. 
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American Government addressed a note to the Imperial Government 
calling attention to the “very serious possibilities of the course of action 
contemplated under the proclamation of February 4th” and requesting 
it “to consider before action is taken, the critical situation which might 
arise in case an American vessel should be destroyed or an American 
` citizen should be killed.” The German Government was further re- 
minded that “the sole right of a belligerent in dealing with neutral 
vessels on the high seas is limited to visit and search, unless a blockade 
is proclaimed and effectively maintained.” The note continued: 


_ To declare or exercise a right to attack and destroy any vessel enter-: 

ing a prescribed area of the high seas without first certainly determining 
its belligerent nationality and the contraband. character of its cargo 
would be an act so unprecedented in naval warfare that this government 
is reluctant to believe that the imperial. Goverament of Germany in 
this case contemplates it as possible. 

The suspicion that enemy ships are using neutral flags: improperly 
can. create no just presumption that all ships traversing a prescribed 
area are subject to the same suspicion. It is to determine exactly such 
questions that this government understands the right of visit and search 
to have been recognized. 

* al * * * * * * x 

If the commanders of German vessels of war should act upon the 
_ presumption that the flag of the United States was not being used in 
good faith and should destroy on the high seas an American vessel or 
the lives of American citizens, it would be difficult for the Government 
of the United States to view the act in any other light than as an.inde- 
fensible violation of neutral rights which it would be very hard indeed ` 
to réconcile with the friendly relations now so happily subsisting between 
the two governments. 

If such a deplorable situation should arise, the Imperial German 
Government can readily appreciate that the Government of the United 
States would be constrained to hold the Imperial German Government 
to a strict accountability for such acts of their naval authorities and to 
take any steps it might be necessary to take to safeguard American 
‘lives and property and to secure to American citizens the full enjoy- 
ment of their acknowledged rights on the high seas. 


In ‘conclusion, the hope was expressed that the German Government 
would “give assurance that American citizens and their vessels will not 
be molested by the naval forces of Germany otherwise than by visit 


and search, though their veæels may be traversing the sea ares, de- 
limited in the proclamation of the German Admiralty.” 
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Similar protests against the German war zone decree were also made 
by the governments of various European neutral Powers, notably those 
of Italy, The Netherlands, and Greece. 

On the same day (February 10th) a note was P E to the British 
Government in regard to the alleged order of the British Admiralty of 
January 3lst authorizing the use of neutral flags on British merchant 
vessels, presumably for the purpose of avoiding recognition by German 
naval commanders.’ The note called attention. to the “serious conse- 
quences” which might result to American vessels and American citizens 
if the practice were continued, and it pointed out that there was a dis- 
tinction between the occasional use of a neutral flag under the stress of 
immediate pursuit for the purpose of deceiving an approaching enemy, 
and the general use of the flag with the resulting exposure of neutral 
ships and persons to constant danger. The Government of the United 
States, therefore, viewed with “anxious solicitude” any general use of 
the American flag by British vessels traversing those waters, and the 
hope was expressed that His Majesty’s Government would do all in its 
power to restrain the use by British merchant vessels of the American 
flag within the war zone proclaimed by the German Admiralty. 

In a memorandum of February 19th addressed to the American 
Ambassador in London, Sir Edward Grey replied that the captain of 
the Lusitania had of his own accord hoisted the American flag over the 
ship during its inward voyage, in consequence of the announcement of 
the German Admiralty that it intended to sink British merchant vessels 
at sight by means of torpedoes and without making provisions for the 
safety of their crews and passengers, and that the captain took the 
same precaution on the outward voyage at the request of the American 
passengers on the ship. No general order to use neutral flags, he said, 
had been issued by the Admiralty, and the British Government had no 
‘intention of advising their merchant vessels to use foreign flags as a 
general practice or to resort to them otherwise than for escaping capture 
or destruction. He took occasion to observe that the laws of Great 


3 The only reported case of the kind was the hoisting of the American flag by the 
Lusitania on two occasions in February, for the purpose of deceiving the commanders 
of German submarines that lay in wait for the British liner while she was traversing 
the German war zone on her way to and from Liverpool. 
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Britain permitted the use of the British flag by foreign merchant vessels 
. for the purpose of escaping capture, and inasmuch as the German Gov- 
ernment had announced its intention of sinking British merchant vessels 
with their noncombatant crews, cargoes, and papers—‘‘a proceeding 
hitherto regarded by the opinion of the world, not as war, but as piracy,” 
the American Government ought not fairly to ask the British Govern- . 
ment to order British merchant vessels to forego the means of escaping 
not only capture but the worse fate of sinking and destruction. Finally, 
he added, if the universally recognized obligation of captors to verify 
the nationality of merchant vessels before destroying them were ful- 
filled, the hoisting of a neutral flag could not endanger the ship flying 
it; if, therefore, a neutral vessel were destroyed through disregard of 
this obligation, the responsibility would be upon the destroying vessel 
and not upon Great Britam. 

Without entering here into a discussion of the law and practice gov- 
erning the use of false colors as a ruse de guerre, it may be observed that 
there have been many instances in the wars of the past in which this 
practice was resorted to—sometimes on a very extensive scale.* It 
was frequently resorted to by naval commanders during the Civil War 
and, as is well known, the German cruiser Emden during the present 
war flew the Japanese flag for many weeks before its career came to an 
end. | 

In a note dated February 18th, the German Government replied to 
the American note of February 10th. -The reply consisted largely of 
denunciation of the “lawless and inhumane” conduct of Great Britain, 
of veiled criticism of the American Government for its toleration of 
British violations of the rights of neutrals and of a defense of the Ger- 
man war zone decree as a measure of overpowering military necessity 
and a justifiable act of reprisal against Great Britain. The note af- 
firmed that hitherto Germany had ‘“‘scrupulously observed valid inter- 
national rules regarding naval warfare,” and that the German Govern- 
ment had put into force the Declaration of London without alteration 
and had observed these rules when some of them were diametrically 
opposed to the military interests of Germany.® The British Govern- 


4 More detailed treatment of this question is reserved for a later paper. 
5 The German Government, however, subsequently altered the rules of the Dec- 
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ment, on the contrary, it was said, had not hesitated to violate the rules 
of the Declaration, and: particularly it had by “a procedure contrary - 
to all humanitarian principles” cut off all supplies from Germany, 
thereby endeavoring to starve the peaceful civil population of the em- 
pire.’ Although the measures of Great Britain constituted an unlawful 
infringement upon the rights of neutrals, the American Government 
had done nothing but make an ineffectual representation. Neutral 
governments generally had tolerated an unwarranted extension by the 
British Government of the rules governing the carriage of contraband; 
and the American Government, in particular, had allowed many mil- 
lions of dollars worth of arms and munitions of war to be carried to 
Germany’s enemies, and while Germany had not complained that it 
constituted a formal violation of neutrality, it could not help feeling 
that Germany’s cause had been severely prejudiced by the assistance 
which had thus been rendered to Germany’s enemies. 
The note declared: 


Conceding that it is the formal right of neutrals not to protect their 
legitimate trade with Germany. and even to allow themselves knowingly 
and willingly to be induced by England to restrict such trade, it is on 
the other hand not less their good right, although unfortunately not 
exercised, to stop trade in contraband, especially the trade in arms, 
with Germany’ s enemies. 

In view of this situation the German Government see themselves 
compelled, after six months of patience and watchful waiting, to meet 
England’s murderous method of conducting maritime war with drastic 
counter measures. If England invokes the powers of famine as an ally 
in its struggle against Germany with’ the intention of leaving a civil- 
ized people the alternative of perishing in misery or submitting to the 
yoke of England’s political and commercial will, the German Govern- 
ment are today determined to take up the gauntlet and to appeal to the 
same grim ally. They rely on the neutrals who have hitherto tacitly or 
under protest submitted to the consequences, detrimental to themselves, 
of England’s war of famine to display no less tolerance toward Germany, 
even if the German measures constitute new forms of maritime war, as - 
has hitherto been the case with the English measures. . 


The German Government, the note added, was resolved 


to suppress with all the means at their disposal the supply of war material 


laration of London in consequence of the “refusal of the British Government to 
observe the Declaration in its entirety.” 
e See on this point the author’s article in the April number of this JOURNAL. 
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to Bagtand ml her allies and assume at the same time that it is a matter 
of course that the neutral governments which have hitherto undertaken 
no action against the trade in arms with Germany’s enemies do not ` 
intend to oppose the erent suppression of this trade by Ger- 
many. 


Having proclaimed a war sone, the limits of which had been exactly 
defined, Germany was determined to close this zone with mines, and 
. would endeavor to destroy hostile merchant vessels i in every other way, 

although it had no purpose of intentionally destroying neutral lives or 
property. But the action to be taken against Great Britain necessarily 
exposed neutral vessels within the war zone to dangers. This was a 
natural result of mine warfare. Germany felt entitled to hope that all 
neutrals would acquiesce in these measures, as they had done in the 
case of grievous damages inflicted upon them by the measures of Great ` 
Britain. She had given proof of her good will in allowing a period of 
not less than fourteen days before putting her war zone decree into 
force, in order that neutral shipping might have an opportunity to 
make arrangements to avoid the danger to which it would be exposed 
by entering the zone. If-in view of this warning, neutral vessels should 
suffer injury within these “closed waters,” my and not SonmAnY, 
would be responsible. 

The note called attention to a secret order, alleged to have been issued 
by the British Admiralty, recommending the use by British merchant 
vessels of neutral flags, and it was asserted that the British Govern- 
ment had supplied arms to British merchant vessels and had instructed 
them to resist by force attacks by German submarines. Under these 
circumstances, it would be very difficult for submarines to distinguish - 
between neutral and enemy vessels, for the reason that search in.such 
cases could not be undertaken, owing to the danger of destruction to 
which both the searching party and the submarine would be exposed 
in the case of a, disguised British ship. Such measures by the British 
Government would render it impossible to guarantee neutral vessels 
against injury. Germany must, “in the exigency into which she has 
unlawfully been forced, make her measures effective at all events in 
order thereby to compel her adversary to conduct maritime warfare in 
accordance with international law and thus to reéstablish the freedom 
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of the seas which she has ever advocated and for which she is fighting 
likewise today.” 

As the surest means of aaa mistakes due to the use by British 
merchantmen of the American flag, the German Government suggested 
that the United States provide convoys for their ships carrying “ peace- 
ful cargoes” through the British war zone. Finally, the note repeated 
that Germany had resolved upon the proposed measures only under the 
strongest necessity of national self-defense, but, it added, that if the 
United States should succeed in removing the grounds which made 
those measures a necessity, and particularly if it could find a way to 
cause the Declaration of London to be respected, the Government of 
Germany would appreciate such a service in the interest of humane 
warfare and would “gladly draw the necessary conclusions from the 
new situations.” 

With a view to inducing the Governments of Great Britain and Ger- 
many to modify in the interest of neutral rights the measures adopted 
by each against the other, the Government of the United States on 
February 22d addressed an identical communication to the govern- 
ments of both countries, in which the hope was expressed that they 
might, through reciprocal concessions, find a basis for agreement which 
would relieve neutral vessels engaged in peaceful commerce from the 
great dangers which they would incur on the high seas adjacent to the 
coasts of the belligerents. The American Government, as a “sincere 
friend desirous of embarrassing neither nation involved and of serving, 
if it may, the common interests of humanity” respectfully suggested: 
first, that Germany and Great Britain agree to abstain from sowing 
floating mines on the high seas, except within cannon range of harbors for 
defensive purposes only; and that all mines should bear the stamp of 
the government planting them and should be so constructed as to be- 
come harmless if separated from their moorings. Second, that neither 
belligerent should use submarines to attack merchant vessels of any 
nationality, except to enforce the right of visit and search. And third, 
that each would require their respective merchant vessels not to use 
neutral flags for the purpose of disguise or ruses de guerre. — 

To Germany it was suggested that importations of food stuffs from 
the United States (and from such other neutral countries as might ask 
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it) should be consigned to agencies designated by the United States 


Government, which agencies should have entire charge of their distribu- - 


tion and which should be distributed solely to retail dealers having 
licenses from the German Government, who in turn should be allowed 
to sell them to non-combatants only, such food stuffs not to be subject to 
requisition by the German Government for any purpose whatsoever or 
to be diverted for the use of the armed forces. | 

To Great Britain it was suggested that food and foodstuffs skould 
not be placed upon the list of absolute contraband, and that shipments 
of such articles should not be interfered with by the British authorities _ 
when consigned to agencies designated by the United States Govern- 
ment in Germany for receiving and distributing the same to licensed 
retailers. 

In a note of March ist the German Government replied to the sug- 
gestions contained in the American communication of February 22d, 
agreeing to abandon the use of floating mines and to employ only 
anchored mines constructed in accordance with the American sugges- 
tion. On the other hand, it did not appear feasible for belligerents to 
forego wholly the use of anchored mines for offensive purposes. ‘The 
‘note also stated that the German Government was prepared to under- 
take not to use submarines against the. merchantmen of any flag, except 
when necessary to enforce the right of search, but in case the enemy 
character of the vessel or the presence of contraband should be estab- 
` lished, the submarine would “proceed in accordance with the general 
rules of international law.” The offer to thus restrict the use of sub-~ 
marines was, however, conditioned upon the abstention by enemy mer- 
chant vessels of the use of neutral flags, or arming themselves and of 
resisting attacks, since such procedure, contrary to international law, 
would render impossible the employment of submarines in accordance 
with the rules of international law. The American suggestion in regard 
to importations of foodstuffs was declared to be acceptable, subject to 
the condition that the importation of raw materials “used by the eco-. 
nomic system of non-combatants,” meluding forage, should also be 
permitted. Finally, it was suggested that the inconveniences to which 
neutral shipping was necessarily exposed in maritime warfare might 
be still further reduced by prohibiting the conveyance of munitions of 
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war from neutral countries to belligerents on ships of any nation- 
ality. 

In a memorandum handed to Ambassador Page on March 15th, 
Sir Edward Grey acknowledged the receipt of the American note of 
February 22d. It was not understood from the reply of the German 
Government, he said, that Germany was prepared to abandon the 
practice of smking British merchant vessels by submarines, and it was 
evident from the reply that she would not abandon the use of mines for 
offensive purposes on the high seas. This being so, it was not neces- 
sary to make any further reply; nevertheless he would avail of the 
opportunity to furnish a fuller statement of the whole position and feeling 
of the British Government in regard to the matter. He then proceeded 
to review at length various unlawful acts which Germany was alleged 
to have committed in violation of intérnational law and the laws of 
` humanity since the commencement of the war: the cruel treatment of 
civilian inhabitants of Belgium; the barbarous treatment to which 
British officers and soldiers had been exposed after having been taken 
prisoners; the laying of mine fields in the high seas; the smking of British 
merchant vessels instead of taking them into prize courts, and sometimes 
without warning and without making provision for the safety of the 
passengers and crews; the destruction of neutral vessels; the bombard- 
ment by warships of unfortified, open and defenseless towns, such as 
Scarborough, Yarmouth and Whitby; the dropping of bombs where 
there were no military or strategic points to be attacked, etc. As an 
offset to this array of atrocities committed by Germany, only two charges 
had been made against Great Britam: the laying of some anchored 
‘mines in the high seas, and the seizure of foodstuffs alleged to have 
been destined to the civil population of Germany, neither of which 
could be sustained upon legal grounds. Some mines had been laid, 
said the British note, but they were anchored and so constructed as to 
’ become harmless when separated from their moorings. Moreover, no 
mines of any kind had been laid by the British authorities until many 
weeks after the German mine policy had made counter-measures a 
necessity. As to the cutting off of the German food supply from abroad, 
that was “an admitted consequence of blockade.” Furthermore, the 
seizure of foodstuffs destined for the use of the civil population, although 
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not in harmony with the practice of Great Britain and the United 
States, was regarded by some nations as a natural and legitimate method 
of bringing pressure to bear on an enemy country, as it is upon the 
defense of a besieged place, and the opinions of Prince Bismarck and 
Count Caprivi were quoted in support of this view. 

In conclusion, the memorandum -stated that the EEE T of 
Great Britain and France were resolved to meet the German measures 
by stopping the shipment of supplies to or from Germany; but, differing 
from the German policy, they proposed to accomplish their purpose | 
without sacrificing neutral ships or non-combatant lives or inflicting . 
upon neutrals the damage that must result when a vessel and pa cargo | 
are punk without warning, examination or trial. This measure,’ it was 
added, “was a natural and neécessary consequence of the unprece- 
dented methods, repugnant to all law and morality, which have been 
described above, which Germany- began to adopt at the very outset 
of the war, and the effects of which have been constantly accumu- 
lating.” 

The efforts of the American Government to bring about a relaxation 
on the part of Great Britain and Germany of the retaliatory measures 
which each had adopted against the other having failed, both bellig- 
erents proceeded to the extent of their powers to put those measures into 
operation. Great Britain seized every merchant vessel suspected of 
carrying supplies directly or indirectly to Germany, and Germany, true, ` 
to her threat, which some were inclined at first to regard as mere “ bluff,” 
proceeded to sink British merchantmen with their crews.and passengers, 
and a number of neutral ships suffered a similar fate. Between Feb- 
ruary 18th, when the German decree went into effect, and June 25th 
seventy-eight British merchant vessels and eighty-two fishing craft were | 
reported as having been sunk by submarines, often without warning or 
with so little notice that it was impossible for the crews and passengers 
to save themselves. Apparently in no case was any effort made by the 


1 The measure here referred to was an Order in Council of March 11th, virtually 
establishing a blockade of Germany. It was not described as a blockade in the 
Order in Council, but in Sir Edward Grey’s memorandum summarized above it was 
so designated. Consideration of this order is reserved for a future article dealing 
with blockades. 
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destroyers to provide for the safety of the persons on board, and in 
many cases the destruction was accompanied by loss of life.’ 

The first case to attract special attention was the destruction on 
March 28th of the Falaba, a British passenger steamer which had on 
board 160 passengers and a crew of 100 persons. According to the tes- 
timony of some of the ship’s officers not over ten minutes were allowed 
the passengers and crew to leave the ship (the officers of the submarine 
claim that it was actually twenty-three minutes), in consequence of 
which 111 lives were lost—all of them non-combatants, some of them 
women and one of them an American citizen. The act aroused a feel- 
‘ing of strong indignation in England and the United States, and it was 
variously characterized by the American press as “murderous,” “atro- 
cious,” “cold blooded,” ‘‘piratical,” and the like? The coroner who 
conducted the inquest declared that “if that was not piracy and murder 
on the high'seas he did not know what it was.” The Germans, in de- 
fense of this act, asserted that the commander of the Falaba disobeyed 
the summons to surrender and continued to call for help by means of 
rocket signals, but for which the time allowed the passengers to leave 
the ship would have been extended.“ On the same day the British 
steamer Aguila was torpedoed by a German submarine, and several 


8 On May 18th the Secretary of the British Admiralty stated that “the number 
of persons of all nationalities killed in connection with the sinking by the Germans of 
460,628 tons of British merchant and fishing vessels was approximately 1556. On 
the other hand, no enemy or neutral subject had lost his life in consequence of the 
destruction by the English of enemy merchant vessels. Moreover British warships 
had saved from drowning more than 1200 members of the crews of German warships 
destroyed, whereas no members of British crews had been saved by the Germans.” 

* See the London Weekly Times of April 2d and the [Aterary Digest of April 10th. 

10 “Possibly,” adds a German writer in the Fatherland of April 3d, “the captain’s 
action was inspired ‘by the treacherous tactics of the English Admiralty, which, 
contrary to international law, attempts to turn all merchantmen into men of war, 
arms them with guns and advises them to forestall attack by ramming the enemy. 
One hundred and eleven people have paid toll for this advice. May the Olympic 
profit by this example! Meanwhile our advice to Americans is to eschew British 
ships.” 

Dr. Dernburg, in defense of the act, said: “We gave ample warning that every 
English ship plying to or from a British port after March 18th was going to be tor- 
pedoed, with only such warning as the necessities of the case permitted. To venture 
_ into the English war zone is like going into a house that is burning. Americans who 
wish to keep out of harm’s way might patronize the American flag.” 
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persons, including a woman, lost their lives. It was claimed that only 
four minutes were allowed the crew to leave the boat. These cases 
fairly illustrate the methods of German submarine warfare." But they 
were relatively unimportant when compared with the torpedomg by a 
Germán submarine on May 7th of the Lusitania, one of the largest and 
best known of the British transatlantic liners. It had on board over 
two thousand persons, practically all of whom were non-combatants, 
many of whom were neutrals, and a considerable number of whom were 
women and children. The vessel was torpedoed without a moment’s 
warning, and no effort was made by the submarine to take off the pas- 
_sengers and crew and had it been made it would, of course, have been of | 
no avail. The huge liner sank within twenty minutes after the discharge 
of the torpedo, and some twelve hundred persons were drowned, more 
than one hundred of them being American citizens. The act aroused 
intense indignation throughout England and the United States and was 
widely denounced as murder. Strong protests were promptly made by 
the governments of the United States and various other neutral Powers. 
The American protest dated May 13 declared the act to be “absolutely 
contrary to the rules, the practices, and the spirit of modern warfare” 
and a “violation of many sacred principles of justice and humanity.”’ 


The note added that the American government confidently expects, 
therefore, that the Imperial German Government will disavow the acts 
of which the Government of the United States complains, that they will 
make reparation so far as reparation is possible for injuries which are 
without measure, and that they will take immediate steps to prevent 
the recurrence of anything so obviously subversive of the principles of 
warfare for which the Imperial German Government have in the past so 
wisely and so firmly contended. 

* # * * * * * 


Expressions of regret and offers of reparation in case of the destruc- 
tion of neutral ships sunk by mistake, while they may satisfy inter- 
national obligations, if no loss of life results, cannot justify or excuse a 


11 Two other cases which excited more than usual indignation, were the torpedo- 
ing of the British steamer Ptarmigan on April 14th without warning, in consequence 
of which only eight of the crew were saved, and the destruction of the French steamer 
Emma in the latter part of the same month. On account of the short time allowed 
for lowering the life boats, only two members of the crew of the Emma are reported 
to have escaped. 
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practice, the natural and necessary effect of which is to subject neutral 
nations and neutral persons to new and immeagurable risks. 

The Imperial German Government will not expect the Government, 
of the United States to omit any word or any act necessary to the per- 
formance of its sacred duty of maintaining the rights of the United States 
and its citizens and of safeguarding their free exercise and enjoyment.” 


As has been said, a considerable number of neutral vessels have like- 
wise been sunk by German submarines. One of these was the Gulfleght, 
an American steamer laden with a cargo of gasolene, which was torpe- 
doed on May 7th off the Scilly Islands, without warning, but only 
three lives—all Americans—were lost. The ship was en route from 
Port Arthur, Texas, to Rouen, France. No attempt was made by the 
submarine to provide for the safety of the crew. On the 28th of April 
the American steamer Cushing, while on its way to Rotterdam, was 
bombarded by a German aeroplane and was damaged, but no lives were 
lost, and on May 25th the Nebraskan, another American vessel, was 
torpedoed while: proceeding in ballast from Liverpool to the United 
States. The vessel escaped with serious damage but without loss of life. 
The commander of the submarine claimed to have mistaken it for an 
English vessel and the German government expressed its regret and 
announced its readiness to make compensation to the owners. The 
attack upon the Nebraskan afforded striking proof of the soundness of 
the American contention that “the employment of submarines is im- 
possible without disregarding those rules of fairness, reason, justice, and 
humanity which all modern opinion regards as imperative.” 

As no lives were lost it was possible to make adequate reparation but 
had the vessel been ‘sunk with the passengers on board the German 
government would have found it difficult to afford proper satisfaction 
to the American Government. The procedure in the case of the 
Nebraskan may be compared with that in the case of the Normandy, an 

12 Shortly after the sinking of the Lusitania it was reported that attempts were 
made by German submarines to sink the Transylvania and the Megantic, both 
British liners, with a large number of passengers on board. On July 9 the Cunard 
liner Orduna with 227 passengers including 22 Americans was attacked without 
‘warning by a German submarine. On account of the superior speed of the ship it 
escaped, though narrowly, destruction. It was quite clear from these attacks that 


the German Government had no intention of abandoning the practice againat which 
the American Government had protested. 
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American vessel which was stopped by a German submarine on July 9th 
and after an examination of its papers was allowed to proceed on its 
voyage. This is, of course, the procedure required by international. 
law, and if it were followed the risks to which neutral vessels are ex- 
posed would be reduced to a minimum. 

'. The German Government in its reply of May 29th to the American: 
_ note of May 15th in regard to the sinking of the Lusitania, disclaimed 
any intention of destroying neutral ships in the war zone if they were 
guilty of no host} e acts, and affirmed that where mistakes had been 
made “on account of the British Government’s misuse of flags, together 
with the suspicious or culpable behavior of the masters of the ships,” 
the German Government had “expressed regrets, and, if justified by 
eonditions, had offered indemnification.” It also announced that the 
cases of the Cushing and' the Gulflight were being investigated and would 
be treated on the same principles,” l 

Dutch indignation was aroused to a high pitch in April by the ee 
tion by a German submarine of the Katwyk, a merchant vessel ona 
voyage from Baltimore to a port in Holland. The commander of the . 
submarine claimed to have mistaken it for a British vessel, and the 
German Governmént expressed its regret for the occurrence and offered: 
to make reparation for the loss of the vessel. Among other Dutch 
steamers sunk were the Media, the Schieland, the Zweina, the Ceres and 
the Maria. Several Danish steamers, among others the Salvator, the 
Martha, the Ely, the Katrine, the Cocos Merstal, the Cyrus, the Soborg, : 
and the Betty suffered a like fate. The losses of Norwegian and Swedish 
vessels have been particularly numerous. Among the Norwegian 
steamers sunk were the Glitterlind, the Superb, the Bellglade, the Oscar, 
the Eva, the Caprivi, the Cubano, the Bjorka, the Truma, the Trud Vang, 
_ the America, the Baldwin, the Minerva, the Ambus Kenneth, the Greso, 

the Katka, the Belridge, the Laila, and the Nor. Down to June 12th the 
number of Norwegian vessels that had been destroyed by mines and sub- 
marines was repor as twenty-nine, the aggregate value of which 
` was estimated at $7,500,000,.the number of Swedish vessels twenty-four 
13 The destruction of the American sailing vesael William P. Frye by a German 


_ cruiser, on the ground |that it was carrying contraband to England, will be discussed 
l in another paper, A 


| 
| | 
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and the number of Danish vessels, fourteen. Among Swedish steamers 
destroyed were the Elida, the Lappland, the Otaga, the Vanados, the 
Verdundi, and the Elsa. In some cases the reason alleged for the de- 
struction was that the ships were carrying contraband; in other cases no 
reasons were reported in the press dispatches. 

After this statement of facts regarding German submarine activities, 
we may consider the conditions under which a belligerent may lawfully 
destroy enemy merchant vessels. In general, the right of destruction 
is recognized by international law and practice, although there are cer- 
tain classes of merchant vessels which are exempt. The Hague con- 
vention of 1907 respecting the right of capture in maritime warfare 
laid down the rule that vessels charged with religious, scientific, or 
philanthropic missions are exempt from capture (Article 4), and so are 
vessels employed exclusively in coast fisheries and small boats employed 
in local trade, provided they take no part in hostilities (Article 3). 
Not being liable to capture, they cannot, of course, be destroyed. 
There have been numerous instances of such exemptions, in practice, 
of the first mentioned class of vessels during the wars of the past. 
The exemption of coast fishing vessels from capture has long been a 
recognized rule of international law.*® The reasons are well stated by 
Hall, who remarks that “it is indisputable that coasting fishery is the 
sole means of livelihood of a very large number of families as unoffensive 
as cultivators of the soil or mechanics, and that the seizure of boats, 
while inflicting extreme hardships on their owners, is as a, Measure 
of general application wholly ineffectual against the hostile state.” 18 
It is not easy to see why. the same considerations would not exempt 
small vessels engaged in deep sea fishing, many of which have been sunk 
by German submarines during the present war.” Finally, the Geneva 

14 Higgins, The Hague Peace Conference, p. 105; see also Westlake, International 
Law, Vol. O, pp. 138-138, Oppenheim IJ, p. 193, and Dupuis, pp. 206-212, where 
the subject is fully discussed. 

16 See the opinion of Justice Gray in the case of the Paquette Habana (1899), 175 
U. S. 677, and Scott’s cases, p. 19; also the opinion of Lord Stowell in n the Young 
Jacob Johanna, 1 Rob. 20. 

18 International Law, p. 451. 

1 In the early part of the present war a British prize court upheld the legality of 


the capture of the Berlin, a German vessel engaged in deep sea fishing. It was not, 
said the court, entitled to the immunity allowed ships engaged in coast fishing. 
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conventions of 1899 and 1907 (Article 2) declare that hospital ships, 
equipped wholly or in part at the expense of private individuals or 
officially recognized relief societies, shall be exempt from capture. 
While the German decree of February 4th declared that all enemy 
merchant vessels encountered in the war zone would-be destroyed, it is 
not probable that it was intended to include the above mentioned 
classes, and it does not appear that any such vessels have, in fact, been 
captured or destroyed by either belligerent. 

With these exceptions, the right of destruction iiia certain condi- 
tions is generally admitted, although it is a universally recognized prin- 
ciple of international law that all prizes ought if possible be taken into 
& prize court in order to have the lawfulness of the capture judicially 
determined.” That a captor has a right, says Bentwich, to sink an 
enemy vessel cannot be doubted, though it is always preferable to bring 


18 During the present war the German Government lodged a protest with the 
American Ambassador at Berlin against the seizure by a British cruiser of the German 
ship Paklai, engaged in conveying women and children from Tsing-Tau, the German 
port of concession in Shantung, to Tien Tsin. The-German Government contended 
that the Paklat was engaged in a “humanitarian” mission and its capture was there- 
fore a violation of the above mentioned provision of The Hague Convention. The 
British Government replied that the conveyance by the Paklat of women and children 
from a fortress about to be beseiged was not a “philanthropic” mission within the 
meaning of Article 4 of The Hague convention and that the question must be sub- 
mitted to a prize court for determination: Sir Edward Grey also called attention to 
the case of the French refugee ship Amiral Gauteume, which was torpedoed by a 
German submarine in the English Channel “in violation of the laws of humanity.” 
The German Government could not, therefore, claim the right to torpedo a French 
merchant ship engaged in the transportation of refugees and at the same time protest 
against the capture and trial by a prize cqurt of a German ship while on a similar 
errand, In May of the present year a British prize court condemned the Ophelia, a 
German vessel which was-alleged to have been fitted out as a hospital ship. When 
first sighted it was not flying the Red Cross flag, but when a British submarine be- 
gan pursuit the Red Cross flag was hoisted and the ship put on full steam and at- 
tempted to escape, An inspection of the ship revealed the fact that it had no ac~ 
commodations for nurses and was unsuited for a hospital Before it was boarded by 
the searching officers the German commander threw overboard the papers. The 
court held that it was an auxiliary naval vessel masquerading under false colors. l 

19 Compare the letter of instructions of Sir Edward Grey to Lord Desart, president 
of the British delegation to the International Naval Conference of 1908-09, Pro- 
ceedings of the Conference, House of Commons Sessional Papers, Vol. 54, Misc. 
No. 4 (1909), p. 28. 
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it in for adjudication.” Almost all publicists, says Bonfils, admit the 
right of a captor to destroy a prize in case of force majeure or absolute 


necessity, and he cites in support of this view Valin, Pistoye et Duverdy, . 


Calvo, Bluntschli, Bulmerineg, Gessner, Perels, Bernard, Travers-Twiss, 
Wildman, Hall, and Kent. To this list may be added Wheaton, Phil- 
limore, Risley, Oppenheim, Lawrence, Pradier-Fodéré and many others. 
There are, however, some authorities who do not approve the right of 
destruction. The whole practice, says Woolsey, is “a barbarous one 
and ought to disappear from the history of nations.” #4 Bluntschli ? 
and Heffter 7° allow it only in case of absolute necessity, and Bluntschli 
adds that every infringement upon this principle is a violation of the 
law of nations. Perels holds that a captor may never destroy until his 
right of ‘ownership has been determined in a prize court,”4 and Kleen 
takes the same view. All the reasons, says Dupuis, in favor of the 
destruction of prizes are bad, and the practice should be prohibited.* 
The right has often been sustained by the British and American Ad- 
miralty courts. Lord Stowell affirmed that captors cannot properly 
permit “enemy property to sail away unmolested. If impossible to 
bring it in, their next duty is to destroy it.” ” Dr. Lushington likewise 
held that it may be justifiable or even praiseworthy of the captors to 
destroy an enemy. vessel.” The prize regulations of most states ex- 
pressly authorize destruction under certain conditions ™ and in prac- 
tice it has frequently been resorted to in the wars of the past. During 
the American Revolution many British and some American merchant- 
men were destroyed by enemy cruisers. During the war of 1812 the 


2 Law of Private Property in War on Land and Sea, p. 93; see also Lawrence, 
Principles of International Law (4th. ed.), p. 483. 

21 International Law, Sec. 148. 

22 Le Droi International Codifié (Lardy), Seo. 672. 

23 Drott International, Sec. 138. 

u Internationale öffentliche Seerecht der Gegenwart, p. 299. 

25 Les Lois de la Neutralité, Vol. LI, p. 531. 

2 Le Droit de la Guerre Maritime, p. 369. 

7 The Felicity (1814), 2 Dodson’s Admiralty Reports, 381. 

* The Leucade (1855), Spinks-Admiralty Reports, 221; see also the American case 
of Jecker v. Montgomery (1851), 13 How. 498. 

™See the texts in International Law Situations for 1905, pp. 64-67; for 1907, 
pp. 77-79. 
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captain of the Constitution was instructed that ‘the commerce of the 
enemy is the most vulnerable point we can attack, and its destruction 
the main object; and to this end all your efforts should be directed. 
Therefore unless your prizes shall be very. valuable and near a friendly 
port, it will be imprudent and worse than useless to attempt to send them 
in.” Somewhat similar ‘instructions were given other commanders.” 
In pursuance of these instructions, seventy-four British. merchantmen 
are said to have been destroyed.*! As is well known, many merchant 
vessels were sunk or burned by the commanders of Confederate cruisers 
during the Civil War, there being no ports open mto which they could 
take their prizes. Semmes was instructed by the Confederate Secretary 
of the Navy to do the enemy’s commerce the greatest injury in the short- 
est time.*? During the Franco-German War of 1870-71 two German 
merchant vessels (the Ludwig and the Vorwärts) were burned by the 
French on account of inability to spare prize crews and a French steamer 
(the Max) was'burned by the Germans.’ During the Russo-Turkish 
War of 1877 and the Russo-Japanese War of 1904-5, enemy merchant 
vessels were destroyed by Russian cruisers; and during the Spanish- 
American War three Spanish merchant vessels were destroyed by an 
American cruiser. | 


* Moore's Digest of International Law, Vol. ITI, pp. 516-517. 

1 Hall, op. ci., p. 547. 

32 The extraordinary success with which these instructions were carried out is 
interestingly told in his Service Afloat During the War Between the States (Balti- 
more, 1887). See pp. 385-386 for his justification of the right to destroy enemy 
vessels. His own ‘acts, he asserts, were far less open to objection than the destruc- 
tion of British merchant vessels by John Paul Jones, since every American port was 
open to Jones, whereas there-was not a single port into which he could take a prize. 
He sent some prizes to Cuba and Venezuela but they were “handed over to the 
enemy.” “Unlike Jones,” he says, “I had no alternative. There was nothing left 
for me to do but destroy my prizes, and this course had been forced upon me by the 
nations of the earth.” l 

33 Bonfils, Droit. International Public, sec. 1415. Apparently von Lisst considers 
the destruction of the German merchant ships in 1870 by the French as a violation of 
infernational law.’ See his Das Völkerrecht, p. 351. 

“4 Takahashi, International Law Applied to the Russo-Japanese War, pp. 275- 
330. According to Takahashi, 21 of the 24 Japanese ships captured by the Russians 
were destroyed. 

it Benton, International Law and Diplomacy of the Spanish-American War, 
p. 178. This act was criticised by Lefur in the Revue de Droit Int. Pub., Vol. YV, 
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From this summary it is clear that the right to destroy under certain 
conditions enemy merchant ships without taking them into a prize 
court has been so often exercised in practice that its legality can scarcely 
be contested at this time. And owing, as Hall * points out, to the wide 
range of modern commerce, the inability of modern cruisers to spare 
_prize crews and the growing indisposition of neutrals to admit prizes 
within their ports,” convenience and self-interest are continually induc- 
ing belligerents to exercise more frequently their rights of destruction 
instead of taking vessels in. If the right of destruction were denied, 
German measures against the commerce of England at present would 
be practically impossible, for the reason that submarines, which are 
almost the only German naval craft left in actual service, are not fitted 
for taking prizes in. With neutral ports closed to her prizes, her own 
ports virtually blockaded, and employing craft which: are unsuited to 
the conveyance of prizes to distant ports, nothing remains but to destroy 
or release them.® It seems likely that the introduction on a wide scale 
of mine and submarine warfare will have the effect of making destruc- 
tion the rule and prize adjudication the exception in the wars of the fu- 
ture, unless the right of destruction is forbidden by general agreement. 
Exercised subject to the conditions to be described below and confined 


p. 809, as unjustifiable. The United States authorities, however, claimed that the 
ships were transports. 

* International Law, p. 457. Compare also Lawrence, Principles of International 
Law, p. 406. 

77 Most neutral states now forbid belligerenta to bring their prizes into their porta 
(For examples of such regulations, see International Law Situations, 1907, pp. 76- 
77). The Hague convention in respect to neutral rights and duties in maritime war 
forbids the setting up of prize courts by belligerents in neutral territory (Art. 4) and 
the bringing of prizes into neutral ports, subject to a few exceptions (Art. 21). The 
effect is to make resort to “quarter deck” courts and the destruction of prizes a prac- 
tical necessity in the case of a belligerent, whose own ports are closed by a blockade 
or otherwise. The wisdom of the provision may well be doubted. 

*% Valois, Germany as a Naval Power, p. 57, calls attention to the fact that in a 
possible war between Germany and England, the German cruisers would have scarcely 
any chance of bringing their prizes in, and they would therefore be forced to destroy 
them. “The German zones of protection lie too far away from a probable theatre 
of maritime warfare. The prizes we took would thus be generally recaptured from 
us by the English on the way to a German port. On the other hand, England, by a 
deliberate policy has for hundreds of years acquired colonies everywhere and can 
easily carry the prizes into one of ita numerous ports.” 


”- 
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to enemy vessels, it is difficult to see wherein lies the harsh criticism of 
the practice made by Woolsey and a few others, so long as the right of 
capture in maritime. warfare is recognized as lawful. If the eneniy 
` character of the ship is undoubted, capture extinguishes the right of 
” the former owner, and it belongs to the captor to do.what he will with 
his property, and ordinarily it is immaterial to the former owner whether 
his ship is sunk or condemned by a prize court and sold.” Destruction 
of neutral property or. non-combatant persons on an enemy vessel is, 
however, & wholly different matter and will be considered later. 

Having stated the law and practice in regard to the right of a bellig- 
erent to destroy enemy merchant vessels subject to the exceptions 
mentioned, we may now consider the limitations upon the exercise of 
the right. An extended examination of the opinions of international 
law writers, the decisions of the admiralty courts, and the naval prize 
regulations of the more important states fail to reveal any opinion what- 
ever in favor of'the right to destroy merchant vessels under any and all 
circumstances and subject to no restrictions. The universal opinion is 
that destruction is permissible only m certain exceptional cases and 
always subject to the observance of certain rules by the captor. 

- The instructions issued by the United States Government to the 
blockading vessels on June 20, 1898, stated that “if there are any eon- 
trolling reasons why vessels may not be sent in for adjudication, as . 
unseaworthiness, the existence of infectious diseases, or the lack of a 
prize crew, they may be appraised and sold: and if this cannot be, done 
they may be destroyed. The imminent danger of recapture would 
justify destruction if there was no doubt that the vessel was a good prize. 
But i in all Suiga Cases all the papers and other testimony should be sent 


» Compare on this ee Hall, op. cit., 459; Bentwich, Law of Private Property, 
in War on Land and Sea, p. 94; Lawrence, op. cit., p. 488, and Risley, Law of War, 
p. 149. Semmes, in defending the right to destroy without adjudication, remarks 
that “the enemy; has no right to adjudication at all. Courts of admiralty are not 
established for him. He has and can have no standing in such courts. He cannot 
even enter an appearance there, either.in person, or by attorney; and if he could, he 
would have nothing to show, for-his very status as an enemy would be sufficient 
ground for condemning all the property he might claim. It is only neutrals who can 
claim adjudication, and, it is for their benefit alone that courts oi admiralty have 
been hee ” Service Afloat, p. 387, 
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to the prize court in order that a, decree may be duly entered.” “ Noth- 
ing is said in regard to the obligation of the captor to provide for the 
safety of all persons on board before destroying the vessel, but it may 
be assumed that it was not the intention of the American Government 
to authorize destruction of ships in the absence of such provision. The 
British Manual of Naval Prize Law of 1888 authorizes destruction of > 
enemy vessels which are unseaworthy or if the commander is unable to 
spare a prize crew, where there is clear proof that the vessel belongs to 
the enemy, but in such cases the commander is required to remove the 
crew and papers and, if possible, the cargo. The regulations issued by 
the Japanese Government at the outbreak of the war with China in 
1895 authorized the destruction of enemy vessels that were unfit to be 
sent to a port, but only after the commander had taken off the crew and 
_ papers and, if possible, the cargo.“ The Japanese regulations of 1904 
went further and authorized the destruction of enemy vessels that were 
unseaworthy, when there was danger of recapture, and when a prize 
crew could not be spared without endangering the safety of the captor’s 
vessel. But, it was added, “before destroying or disposing of the vessel, 
the commander shall transship all persons on board, and, as far as pos- 
sible, the cargo also, and shall preserve the ship’s papers.” The Russian 
regulations of 1901 authorize a more general destruction, but only after 
the removal of the crew and the papers and, as far as possible, the 
cargo. *? 

The provisions of these regulations are fairly typical and indicate the 
general practice. In most of them the obligation of the captor to provide 
for.the safety of the passengers and crew before destroying the vessel 
is expressly affirmed; where it is not, it may be assumed that the omis- 
sion was-due either to inadvertence or to the feeling that it was. unneces- 
sary to require in express terms the performance of a duty demanded 


“© This is the identical language of Article 50 of the United States Naval Code of 
1900. 
41 Takahashi, International Law During the Chino-Japanese War, p. 183. 
42-For a summary of the prize regulations of various states so far as they relate 


_ to destruction of enemy vessels, see International Law Situations, 1905, pp. 64-67, 


1907, pp. 76-80. See also Moore’s Digest, Vol. VII, pp. 618-519. For other cases 
than those mentioned above in which the right of destruction is claimed, see Weh- 
berg, Capture in War on Land and Sea, pp. 94-95. 
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by every consideration of common humanity. This duty seems to be 
regarded by most writers who have considered the subject as one so 
imperative as not to need express affirmation. Professor Holland sum- 
marizes the opinions of Lord Stowell on this ‘point as follows: “An 
enemy ship after ‘her crew has been placed in safety may be destroyed.” * 
Mr. A. Pearce Higgins remarks that “In all cases where enemy ships are 
destroyed, all persons on board and_all documents essential in elucidat-' 
ing the matter in the prize court are previously to be taken from the 
ship.” 4. “Tf an enemy’s ship and cargo are destroyed under some ne- 
cessity,’’ says Atherley-Jones, “care must be exercised in taking out all 
the persons on board together with their baggage.” “ The contrary 
view is not expressed by any writer so far as I am aware. The Hague 
convention of 1907 respecting the status of enemy merchant ships at 
the outbreak of hostilities (Art. 3), in authorizing the destruction of | 
enemy ships (subject to indemnity) which had left their port of depar- 
ture before the commencement of the war, conditioned the exercise of 
the right upon provision being made for the safety of the persons on 
board as well as the preservation of the papers.“ Likewise the Declara- 
tion of London (Art. 50), in sanctioning the destruction of neutral vessels _ 
in certain contingencies, declares that “before the vessel is destroyed all 
persons on board must be placed in safety.” Speaking of the obliga- 
tion imposed on captors by this article, Bentwich “’ remarks that in the 
future the captor will have to provide for the reception of the crew, and 
possibly also the passengers, of the prize which he destroys, either on 
his own ship, where there is little room to spare, or in some vessel of 
his own or of a neutral state which he can induce to receive them. It is 
probable, therefore, he adds, that cruisers in the future will refrain from 
sinking their larger and more important prizes such as ocean une ; 

& Letter to the London Times, August 1, 1904. 

“ War and the Private Citizen, p. 78. See also his, The Declaration of London, 
p. 98. “The generally observed rule in regard to’ the destruction of an enemy’s 
vessel is ‘an enemy ship can be destroyed only after her crew has been placed in 
safety.’ (International Law Situations, 1905, p. 73). “Passengers and equipage,” 
says Dupuis, (Droit de la Guerre Maritime, p. 369), “must before destruction of the 
ship be put aboard the captor vessel.” 

45 Commerce in War, p. 529. 


“ See the remarks of Higgins, The Hague Peace Conferences, p. 305. 
Declaration of London, p. 98. 
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both because they cannot accommodate their-crews and passengers and 
because they would thus sacrifice a valuable asset to their country and 
might involve it in large claims for damages. In the memorandum sub- 
mitted by the German delegation to the International Naval Confer- 
ence the view was expressed that ships and cargoes captured should be 
taken to the seat of a prize court in order that the capture could be’ 
adjudicated, but that in exceptional cases ships or goods might be sunk 
or otherwise destroyed if the taking of them in compromised the safety 
of the captor’s vessel or the success of his operations. It added, how- 
ever, that before destroying the ship the safety of its éguepage and papers 
must be provided for, as well as all other piéces which were deemed 
essential to the determination of the validity of the capture. The 
German delegation gave its approval to Article 50 of the Declaration of 
London, which definitely imposes this obligation upon captors in the 
cases in which it authorized the destruction of enemy vessels, and the 
_ German Government put the Declaration into force at the beginning 
of the present war, with this provision unaltered. 

There was a difference of opinion at the Conference regarding the 
circumstances under which merchant vessels might be destroyed, but 
no voice was raised against the rule in respect to the obligation of the 
captor to provide for the safety of all persons on board. Had a proposal 
been made to dispense with this obligation in cases where the captor did 
not have adequate facilities and to allow him to destroy the crew and 
passengers with the ship, it is not probable that the proposal would 
have received a single vote in its favor. 

It is clear from this review of the authorities, the prize court decisions, 
and the provisions of international conventions respecting the destruc- 
tion of enemy ships, that the obligation of the captor to provide for 
- the safety of the passengers and crews is a thoroughly established rule 
of international law. In practice, this obligation has been generally 
respected by naval commanders in the wars of the past. During the 
American Revolution, John Paul Jones apparently always removed 
persons on board before burning his prizes, and when he was unable to 


8 Proceedings of the International Naval Conference, House of Commons Ses- 
sional Papers, Vol, 54, Misc. No. 5, (1909) p. 99. 
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do so the ship was released.” This also seems to have been done by 
naval commanders during the war of 1812.° Even Semmes, who was 
variously described as a ‘“‘freebooter,” “corsair,” and “pirate,” never 
destroyed an enemy vessel without taking off the crew. In one case he 
released a.valuable prize (the Ariel) because he had no accommodations 
on his own ship for the five hundred women and children who were 
aboard the captured vessel.*! Describing his treatment of his numerous 
- captives, he says, “We were making war upon the enemy’s commerce, 
not upon his unarmed seamen. It gave me as much pleasure to treat 
these with humanity as it did to destroy his ships.” 5? 

During the Russo-Japanese War some indignation was aroused in Japan 
over the report that the Russian Vladivostock squadron had sunk a num- 
ber of Japanese vessels, (notably the Nakenoura Maru, the Goyo Maru, 
the Haginoura Maru, and the Kinshiu Maru) with all persons on board, 
but the first reports proved untrue, and it turned out that the crews had 
been taken off and saved by the captors. During the present war this 


49 Cf, Allen, Naval History of the American Revolution, Vol. I, pp. 121, 124. 

í Thus we read in the decision of the admiralty court in the case of the Felicity 
(2 Dodson, 383) that “the captain and the crew with their baggage were removed 
on board the cruiser and the Felicity was destroyed.” 

81“ T was very anxious to destroy this ship,” he says, “as she belonged to a Mr.. 
Vanderbilt, of New York, an old steam boat captain who had amassed a large for-. 
tune in trade and was a bitter enemy of the South. Lucrative contracts during the 
war had greatly enhanced his gains, and he had ambitiously made a present of one 
of his steamers to the Federal Government to pursue ‘rebel pirates.’ Failing to over- 
haul sates ship of the enemy in the few days that I had at my disposal, I released 
the Artel * * * and sent her and her large number of passengers on their way 
rejoicing.” Service Afloat, p. 535. When he destroyed the Hatteras, a warship, 
“every living being in it,” he says, “was safely conveyed to the Alabama.” 

83 Service Afloat, p. 131. Mr. John A. Bolles, Solicitor of the United States Navy 
during the Civil War, bears testimony to the truth of this statement. In an article 
in the Atlantic Monthly, Vol. 30, p. 150 (1872), entitled, “Why Semmes of the Ala- 
bama was not Tried,” Mr. Bolles states that he examined all the charges of cruelty 
brought against him and that “in not a solitary instance was there furnished -a 
particle of proof that the ‘pirate Semmes,’ as many of my correspondents called him, 
had ever maltreated his captives or subjected them to needless or unavoidable hard- 
ships or deprivations.’ Mr. Bolles relates that in one case it was charged that 
Semmes had burned a ship with all persons on board, but upon investigation he was 
satisfied that the charge was without foundation. Cf. also Marvin, History of the 
American Merchant Marine, p. 327, 

& Lawrence, War and Neutrality in the Far East, p. 40. The details regarding 
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procedure seems to have been followed by the German cruisers whenever 
. they made captures, for we are told that the captains of the Emden, the 
Karlsruhe, and the Ettel Freidrich were careful to save the crews and pas- 
sengers, and that whenever they could not, for lack of facilities, they 
allowed the ship to go. The captain of the Emden, in particular, took off 
hundreds of men, women, and children from the ships that he sank. In 
one case he is reported to have released a British merchantman with a 
cargo valued at a million dollars because his ship was so crowded that 
he could not provide accommodations for the crew. British naval com- 
manders pursued the same policy. The Secretary of the British Ad- 
miralty stated on May ‘18th that while the English had destroyed or 
captured 314,465 tons of German shipping, so far as known no enemy 
or neutral subject had been killed in connection’ therewith. 

In former wars the sinking of enemy vessels was usually unaccom- 
panied by the drowning of the crews and passengers. The destruction 
was wrought by a battle ship or cruiser openly and above board. The 
customary procedure was to fire an unshotted gun (the coup d’assurance) 
as a signal to the vessel to heave to. An officer then went aboard to — 
verify the ship’s papers, and to determine its nationality. If its enemy 
character was established, and there were controlling reasons why it 
should not be sent in, the officer took possession of its papers, all persons 
on board were removed and put aboard the capturing vessel, after which 
the prize was sunk or burned.*4 

But the procedure of destruction practiced by the commanders of 
the German submarines during the present war differs widely from the 
older and more humane practice described above. These craft approach 
enemy vessels under water; In many instances, as was the case in the 
destruction of the Lusitania, they give no warning at all before dis- 
charging the torpedo; in other cases the time allowed the crew and pas- 
sengers to man the lifeboats and leave the ship was insufficient. In no 
case was any effort made by the commander of the submarines to take 
off the persons on board. Obviously such efforts would be fruitless, 
these and other cases of the destruction of Japanese vessels arè fully narrated in 
Takahashi’s International Law Applied to the Russo- Japanese War, pp. 284-310. 

54 For descriptions of the usual formalities observed in capturing or destroying 


prizes see Atherley-Jones, Commerce in War, Chapter VIL], and Wehberg, Capture 
in War on Land and Sea, Chapter VII. j 
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for submarine craft have no facilities for taking care of the crews and 
passengers of ships which they destroy. Consequently if they sink the — 
ship they must either destroy those on board or allow them sufficient 
time to save themselves by means of the lifeboats. The latter alterna- 
tive is not always possible without exposing the submarine to destruc- 
‘tion by an enemy warship, which may be summoned by wireless or by - 
signals, or by being rammed and sunk by the ship which it seeks to 
destroy.” Mo | ver, owing to the relatively slow speed of submarines, 
notice of an intention to attack would in many cases afford the ship an 
opportunity tol escape. The only sure means of destroying the vessel, 
therefore, is to ‘torpedo it without warning or after a very brief notice, 
and this has been the general practice followed by German submarine 
commanders. | 

Is such & procedure in conformity with the recognized rules of inter- 
national law? {It is difficult to see how the question can be answered 
in the affirmative. The civilized world, as Spaight aptly remarks, has: 
given its approval to two great principles: first, that the sole object of 
war is to overcome the military forces of the enemy; and, second, that 
the means which may be adopted to accomplish this object are not un- . 
limited. The plea of overpowering military necessity; which is the 
basis of the German distinction between Kriesgrecht and Kriegsraison, 
cannot be admitted i in this age as a justification for the deliberate killing 
of non-combatant enemy subjects and neutrals on a merchant. ship 
pursuing a lawful voyage on the high seas. “A captor,” says Lawrence, 
“has no right to destroy an enemy merchantman unless its summons | 
to surrender is disregarded, or its search resisted, or an attempt made 
to recapture the vessel after surrender. It may then use force to attain 
ita proper end ‘of capture, and if incidentally the ship is sunk, her crew 
have only th | elves to thank. But to send helpless mariners to their 
death without} giving them an opportunity to surrender would be an 
act of cruel and lawless violence.” ™ 


s War Law in Land Warfare, p. 74. 

u War and Neutrality in the Far East, p. 40. <A cruiser, says Kleen, (Les Lots: et 
les usages de la neutralité, Vol. LI, p. 631), which does not have at its disposition the 
means or facilities for complying with all the conditions of a legal seizure is not a 
- competent captor. The destruction of the Armenian on June 28th was justified 
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“The law and custom of nations in regard to attacks on commerce,” 
said Sir Edward Grey in his note of March 1, 1915, to the American 
Government, “have always presumed that the first duty of the captor 
of a merchant vessel is to bring it before a prize court where it may be 
tried, where the regularity of the pap uaig may be E and where 
neutrals may recover their cargoes.” 


The sinking of prizes is in itself a questionable act to be resorted to 
only in extraordinary circumstances and after provision has been made 
for the safety of all the crew and passengers, if there are passengers on 
board. The responsibility for discriminating between neutral and enemy 
vessels, and between neutral and enemy cargo, obviously rests with the 
attacking ship, whose duty it is to verify the status and character of 
the vessel and cargo and to preserve all papers before sinking or even 
capturing it. So also is the humane duty of providing for the safety of 
the crews of merchant vessels, whether neutral or enemy, an obligation 
upon every belligerent. 

* A German submarine, however, fulfills none of these ob- 
ligations; she enjoys no local command of the waters in which she op- 
erates; she does not take her captures within the jurisdiction of a prize 
court; she carries no prize crew which she can put on board a prize; 
she uses no effective means of discriminating between a neutral and an 
enemy vessel; she does not receive on board for safety the crew and 
passengers of the vessel she sinks; her methods of warfare are therefore 
entirely outside the scope of any of the international instruments regu- 
lating operations against commerce in time of war. 


There is a clear distinction between the right of a belligerent to destroy 
an enemy merchant vessel and the right to destroy the lives of the un- 
- offending non-combatant enemy subjects and neutrals which it may 
have on board. The former, subject to certain conditions, is lawful; 
the latter is never justifiable. The Germans have ignored this distinc- 
tion and have attempted to justify the destruction of passengers and 
crews on the ground that submarines have no facilities for taking them 
off. On this point Dr. Dernburg, in a statement furnished the press . 
shortly after the sinking of the Lusitania, said: l 

It has been the custom heretofore to take off passengers and crew 


and tow the ship into port. But a submarine, say 150 feet long, cannot 
do it. It has no accommodations for either passengers or crew. The 


because the commander refused to obey the summons to surrender and attempted 
to escape. 
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submarine is @ frail craft and may easily be rammed, and a speedy ship 
is capable of ryanna away: from it. 


“Any orders to submarine commanders,” said Count Reventlow in 
an article in the Tages Zeitung, “requiring them to conform to any of 
the formal ‘conditions laid down by international law, would mean the . 
hindering of their actions and make the submarine an empty farce, a 
kind of screen behind which one would obediently have to withdraw.” 
_In short, the introduction of the, submarine, it is contended, has ren- 
dered obsolete the old rules of international law governing the right of 
capture, or to ptate it differently, the nation which employs such engines 
_ of warfare is free to repudiate those rules because their observance would ` 
render the employment of such craft impracticable. The argument that 
submarines may destroy at sight because they cannot always give warn- . 
ing without exposing themselves to the danger of destruction amounts 
_ toa claim of special immunity for this class of war craft, that is to say, 

they must bejrelieved from the, obligations of international law because | 
they are different from other war vessels. It seems almost inconceivable 

that such a contention would now be put forward seriously, but German 
authorities ofi high repute are doing it. This view cannot be admitted. . 
The true principle was laid down by the United States Supreme Court 
in the case of the Scotia,” where it was said that the law of the sea is of 
universal obligation and no single nation can change it. 

The obligation of belligerents to spare the lives of unoffending non- 
combatants (to say nothing of the lives of neutrals) is one of the oldest. 
rules of war, and hitherto it has been one of universal recognition. The 
obligation is as binding upon naval as upon military commanders, and 
it is as bindi ig in portions of the sea that have been publicly proclaimed: 
as war zones|as-anywhere else. The use of new implements of warfare, 
the employment of which renders impossible conformity to universally 
recognized rules of international law that are founded upon considera- 
tions of Justice and humanity, cannot be admitted as lawful unless the 
world is prepared to abandon some of its most sacred and fundamental 
notions of justice. Manifestly there are certain rules of international 
law that willl be rendered wholly or partially obsolete in consequence of 


514 Wallace, 170 (1871). 


` 
—- SE 2 


INTERNATIONAL LAW IN THE EUROPEAN WAR 625 


the introduction of the submarine and other new agencies of warfare, 
but it may be safely assumed that “those rules of fairness, reason, 
justice and humanity which all modern opinion regards as imperative” 
will not be abandoned in consequence of the invention of new and more 
powerful implements of destruction.™ 

Not a few writers maintain that the employment of torpedoes for 
the purpose of destroying merchant vessels ought not to be recognized 
as lawful. One of these is M. Desjardins, who holds that- their use 
should be confined exclusively against warships.” Rivier ™ holds the- 
same view, and so do Martens® and others. Undoubtedly there 
is much to be said in favor of this view. One of the objections-raised at 


# Herr Carthous, a high official of the Imperial Government, in an address, a trans- 
lation of which is published in the New York Times of July 18th, argues that the 
German methods of submarine warfare are not contrary to international law. Inter- 
national law, he says, is not so circumscribed that it does not admit of further “de- 
velopment” in consequence of new inventions and new conditions. The employment 
of submarines is permissible, we are told, when their use is “commanded by neces- 
sity.’ ‘“Germany’s choice lies between sinking captured merchantmen and giving 
up the use of submarines and employing them only against the enemy’s warships.” 
It is not fair, he says, to expect Germany to relinquish the use of so very effective a 
weapon for “general humanitarian reasons” when she is engaged in waging a war 
foreed upon her by reckless and cruel enemies. The speciousness of this line of ar- 
gument is too evident to require an extended answer. When he speaks of the ‘‘de- 
velopment” of international law as a consequence of new inventions he of course has 
in mind, not its development in any true sense of the word, but its repudiation through 
the abandonment of long established and humane rules of war, in order to permit 
methods which cannot otherwise be legally employed. His plea of military necessity 
_ is nothing less than an argument in favor of the right of a belligerent to employ any 
and all means without restriction for destroying the enemy, regardless of the rights 
of non-combatants and even of neutrals.. 

Throughout his whole argument there runs the usual German confusion of the 
right to destroy enemy merchant ships, which no one denies, with the right to destroy 
the lives of non-combatants and neutrals, a right which does not exist. 

8° Les Torpilles et le Droit des Gens, in the Revue de Droit Maritime (1886), Vol, II, 
p. 76. 

© Principes du Droit des Gens, Vol. IL, p. 337. 

81 Traite de Droit Internaitonal, Vol. III, Sec. 110. 

‘2 “I can hardly believe,” says M. Du Pin de Saint-André, “that European na- 
tions are barbarous enough and so destitute of reason as to send against ships of 
commerce torpedoes: which can only sink them, instead of intercepting them by 
cruisers which are able to take them in, to the great advantage of the captors and 
their nation.” La question des Torpilleurs, in the Revue des Deux Mondes, Vol. LX XV 
(1888), p. 880, Compare also J. Imbart de Latour, La mer Territoriale, pp. 322-323. 


i 
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the Second Hague Cea against the right to destroy merchant 
vessels was the lack of adequate facilities on modern warships for taking 
care of the persons on board the ships destroyed. This objection was 
pointed out with particular emphasis by one of the American delegates, 
General Davis, who also called attention to the fact that neutral persons 
and non-combatants if put aboard warships would be exposed to the 
dangers of battle in a much greater degree than when fleets were con- 
structed of wood and driven by wind.’ In all the discussions on the 
subject, it was} assumed that the right of destruction was conditioned 
upon the obligation of the captor to provide for the safety of the crews 
and passengers, and never once was it intimated that inability to make 
such provision poet a sufficient defense against disregard of the | 
obligation. a 
=- Jamms W. GABNEE.. 
© detest Donamenls la Deion Conferences de la Poi, tome III, p. 1060. 
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The doctrine of servitudes as it stands at present in international law 
is in a very incoherent state. From the Roman law ' the concept, with 
an elaborate set of rules for its operation * but with no philosophic or 
theoretical development, was transmitted at the time of “the Recep- 
tion” to the semi-feudal jus publicum of the sixteenth and seventeenth 
centuries. During the seventeenth and eighteenth centuries the doc- 
trine was taken over by the developing jus gentium. 

This experience, this double growing over from private law to public 

law and thence to international law, has sadly shattered the doctrine. 
The modifications made by feudal and dynastic and mercantilist manipu- 
lation have warped the concept out of all symmetry. Indeed, it is pos- 
sible that traits picked up en route have ruined the doctrine for modern 
‘use. 
For the servitude is essentially a portion of proprietary law and as 
such it is becoming an historic, rather than a legal category,‘ as public law 
as well as private, is tending to dispense with its proprietary modes; and 
the servitude as such is losing ground.’ At most we can study the prac- 
tice of nations in the matter; ® to construct any pee legal doc- 
trine is impossible. 


1 For historic bibliography see Nya in Revue de Droit Ini. Pub., 1911, Vol. XIII, 
p. 118, and North Atlantic Fisheries Arbitration (Vols. I-XI, published by Con- 
gress), Vol. LX, p. 574, et seq.; for period of jus publicum see Heffter, Droit Internat., 
index, “Servitudes.” l 

2 Digest, VIII, 1. 

3 Moser, Nachbarliches Staatrecht, Bd. ILL, chs. 4-17, describes the situation. It 
has even been loosely stated that servitudes arose in feudal dues. That is, as we 
know, inaccurate; that the servitude was a legal form of particular use to the feudal 
age is true, but no more can be said. Holtzendorff, Handbuch, p. 293. 

4 The latest utterance, qualified, but still significant, is in North Atlantic Fisheries 
Arbitration, Vol. I, p. 76. Nys believes the whole thing to be a matter of history, 
not of legal science, q. v. loc. cù., 314; Les Prétendues Servitudes; cf. also Fricker, 
Gebiet u. Gebetishoheit, p. 68. 3 

’ Cf. what is said in LX, North Atlantic Fisheries, 560. 

6 VII, North Atlantic Fisheries, 26. 
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As the doctrine stands Eia iae are certain elements which emerge 
. from the nature of servitudes which may be examined one by one and 
the aggregate of which will afford a fairly complete understanding of 
the subject. With four of these questions we shall now busy ourselves, 
and after reviewing these elements in the servitude analytically, we shall 
attempt to throw further light on the subject by classifying the various 
sorts of actual servitudes. ` Finally, some questions involved in the proc- . 
ess of the termination of servitudes will occupy us. Let us turn to the 
analysis. 

Probably the most outstanding feature of the law of eines in 
international relations is the territorial element. The statement that 
“servitudes are charges to which the territory of a state is subject” ’.is 
classic. Until a few years ago. this principle was not questioned, the 
analogy from the Romano-Public law still held and servitudes were in 
rem There is some doubt now about this, but it would be inaccurate 
to state any other position yet, although a recent writer rashly says: 
“Servitude ne sont presque jamats des servitudes réeles.” ° Indeed, if the 
term has any place in jural language at all it is here i in regard to “ terri- 
torial obligations.” Ordinarily a territorial obligation is by its nature 
permanent and therefore a servitude; other. obligations are “merely 
moral.” It seems to the writer that the following is the explanation of 
the question: The primary disadvantages between, states are those 
resting in territorial variations of fertility and economic serviceability. 
Thus servitudes had for their primary object better distribution of the 
earth’s resources. And as some law of property certainly existed ante- 
cedent to the law of servitudes, the latter were cast in the given forms of 
proprietary law because of their connection with the subject-matter 
of that law, which, at that early stage, referred rather to realty than to 
personalty. Cast in this mold servitudes retain their real nature whereas 
their form should be revised, along with other proprietary law, into more 
flexible forms to include persona! obligations. 

Moreover, the servitude is essentially negative; © that is, it is a re- 


t? Hall, Int. Law, p. 43. 

8 Bonfils, Manuel, pp. 181, 183, 344}. Pradier-Fodéré, Traté, I, pp. 396-7; Engell- 
brecht, De Serv. Jur. Pub., p. 232, seq.; Kltiber, Droit des Gens, p. 197; Hall, p. 158. 

* Fabres, Des Servs., p. 27. - 

t0 Accordingly, tribute payment is ruled out. Fabres, 26. 
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striction 1 on the territorial sovereignty of the servient state. From 
the point of view of the dominant !? state it is, perhaps, positive. But 
the view of the servient state is the significant one. This party has its 
Jurisdiction restrained, is to refrain: from doing acts it might otherwise 
do and allow (or it is-restrained from preventing) 1! acts on the part of 
another state it might otherwise forbid. The servient is not to be con- 
sidered as actively doing any service di the dominant. It allows, it 
does not perform. 

The term “servitude” has led to many E EE TER It im- 
plies active service, abject obedience and unlimited control. As a mat- 
ter of fact, there is no active service, but merely passive permission; 
there is no abject obedience 1‘ at all, but merely a bargain in many cases. 
It is to be surmised that it is the connotation of the term, the feeling of 
servility, that has made the road so hard for a very simple doctrine. 
The fact that conditions change and a right granted under certain con- 
ditions becomes odious in a situation where the same right would not 
be granted anew; the fact that continued performance of itself is liable 
to render an obligation obnoxious and burdensome,” has led to a harsh 
interpretation of the term. Moreover, the inheriting of servitude rela- 
tions by succeeding rulers, relations of obligation they had not con- 
tracted, perhaps had received no benefit from, and this against their 
will, has aggravated the situation.“° Thus a grant of fishing rights may 
be very simple when there are plenty of fish and no competition; it may 
later become a grievous burden.” 

The point cannot be over emphasized that it is use and not perform- 
ance that distinguishes a servitude. The proprietary element is essen- 


11 Bello, Principos, p. 110; Fiore, D. I. Codifié; p. 224, Wilson and Tucker, p. 146. 

12 Davis, Elements, p. 68, for terms. j 

13 Tt is true that certain servitudes are called “positive,” but I conceive that such 
a usage is in conflict with the explicit and settled doctrine (Foignet, Manuel, p. 154, 
“Les servitudes consistent toujours in patiendo, non in faciendo”), that servitudes 
are never in faciendo. For further discussion cf. infra, p. 14. 

14 Indeed, no obedience at all, no free power of command in the dominant state. 

18 The psycholcgy of the case certainly has been important, or, to use terms of 
international relations, servitudes have irritated “national honor.” ; 

16 De Steck, Hcclaircissemens, p. 47. 

7 E. g, the North, Atlantic Fisheries, re England and United States, q. v., Vols. 

VITI-LX. 
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tial. As near as may be made out, a servitude is a proprietary right of 
use by the dominant state, involving a negative restriction of the terri- < 
torial rights of the servient state.!8 | 

Such a nature reflects the ancestry of the doctrine.” Such was the 
case at Roman law when servitudes were matters of private law; such 
was the case in feudal public law. Ere the age of equality and independ- 
ence among states, many rights over one another’s territory were set up. 
Feudal dues, political disabilities, dynastic allegiances, all contributed 
to foster the conception. It is questionable if this nature comprising 
these traits of reality and negativity can survive today.” An indica- 
tion of this is the fact that the servitude in those days was, beside the 
other two points, normal; while today it is considered abnormal.?* 

The question of the basis of a servitude now becomes pertinent. The 
state of the law at present seems to be that stated by Hall—‘ servitudes 
are creatures not of law but of compact.” 7* While the general funda- 
mental social conditions for a servitude may reside in the situation des 
choses, there must be an explicit agreement to establish a right. When 
means of food supply and transportation were less developed, the need 
for servitudes of right of way, fishery, wood-cutting and the like was 


8 A restriction on the free exercise of the jurisdiction of the state in the way of 
an obligation to allow a foreign state to do a thing, or in the way of an obligation 
not to do a thing,” says Wilson, Handbook, p. 1538. 

9 Note that early servitudes were given by a prince over the public lang or his 
private domain quite indifferently. Hefter, p. 106. 

» Ii Nys (Drott Int.), p. 271, reduces the whole concept to one of obligation, de- 
priving it of its territoriality and negativity, denying the`existence of any specific 
concept,—“‘les pretendues servitudes,” he calls them. 

2 Thus it is now said that a state under servitude may not do “ce qu'il pourrait 
normalement accomplir.” Despagnet, Cours de Droit Int., p. 185. 

22 Op. cil., p. 43. He excepts a few customary ones. Also Fabres, p. 23. 

2317 Nys, p. 273; Bonfils (p. 181) takes a mid-way position, admitting that a. 
servitude may exist without treaty, but holding that it then derives its force from 
the tacit consent of the state. On the other hand, Bello, principios, Vol. I, p. 110, 
puts the natural servitude down as a “right” and holds conventional servitudes are 
sheer privileges. The whole thing is a confusion of thought—for the terms ‘“‘cus- 
tom, usage, practice” and “international law” are hopelessly mingled. Bluntschli, 
D. I. Codifié, p. 209; Lawrence, Principles, p. 229. Oppenheim, Int. Law, 2nd Ed., 
Vol. I, pp. 280 seq., stands for state consent. So Creasy, Int. Law, p. 257; Wilson, 
p. 153; Bry, Droit Int., p. 149-—-who insists also on “possession in fact.” Rivier, 
Principes, pp. 295-6; Twiss, Law of Nations, p. 423; III Calvo, Drott Int., p. 356, 
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great, and the existence of abundant supplies often gave rise to natural 
servitudes based on custom,** enjoyed from time immemorial by the 
surrounding’ peoples. But when the peoples of the earth became or- 
ganized into coherent political entities, this general helping oneself out 
of the stores of nature was restricted.” 

So the condition arose when not even a prescriptive servitude was a 
real right against the hauteur of the independent state unless it be re- 
duced: to treaty. Not that the former would be violated, but that it 
had not full legal status. So, in rough terms, servitudes might be nat- 
ural or conventional with full legal status reserved for the latter. 

In between these there has been inserted a third class of “legal” - 
servitudes consisting of obligations universally recognized by law.” 
The absence of any authoritative law-making or law-issuing body in- 
ternationally weakens the principle, but if such a body existed the 
sanction would be given to such obligations as to allow, for example, 
innocent use of territorial waters. But it seems doubtful if the obliga- 
tion so recognized is any longer a servitude and, at all events, it may 
still be “natural” in being founded on natural conditions. 

The incongruity of the distinction between natural and conventional 
servitudes has led frequently to a denial of the existence of the former, 
at least as servitudes. They were called moral obligations.” The law 
today is in this pass, and such relations are called servitudes only by 
analogy. The great trouble is that the advocates of state independence 
do not like to admit that a state can be bound without its consent.” 
There has even been a suggestion that the Jaw is one of ‘‘cojuissance”’ 
in such cases »—a retreat from the law of natural servitudes. Another 
mode is to screen oneself with the doctrine of imperative necessity.” 
Patently the law is in flux at this point. 


4 Fiore, Droit Int., I, pp. 615 a.; who, however, in his revised code, Nouveau D. L., 
p. 201, admits necessity for express title. Also Wilson, p. 114; Phillimore, Commen- 
taries, p. 391; II Pradier-Fodéré, 397; De Steck illumines the subject by saying that 
the legal basis of natural servitudes (?) by prescription is the law of usucapion ap- 
plied to servitudes at Roman Law, q. v., p. 46. 

* Historic aspect presented by Funck-Brentanno, Précis, p. 178. 

x Calvo, loc. cit. 

7 Calvo, II, 215, V, 356-7; Bonfils, 181; Hall (158), equivocates. 

2 Pomeroy has the extreme view, g. v., Lectures, p. 378 s. 

™ I Pradier-Fodéré, 380 » Kluber, 138. 
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There are really two questions involved, one of motive and one of 
method. The motive lies in nature: it is the better distribution of the 
carth’s resources; the method in law: contracted servitudes. There is 
less forceful binding of the weaker by the stronger as the sense of equality 
rises; 3! but this very sense of equality, in its aspect of independence, has 
militated against the natural servitude based on nature.** And the 
second effect is not so desirable as the first. The result has been to cut 
down the total number of servitudes greatly,** with benefit on one hand 
if not on the other. At all events methods have been reformed and law 
and free contract have to a large extent taken the place of compulsion in 
setting up servitudes. But a new force is setting in which is altering 
the case again and which must restore what was formerly embraced 
by the natural servitude. That force is, not to go into the subject more 
deeply, the recognition of the principles of national insufficiency, inter- 
national interdependence, and codperative organization over against 
the old divisory code of competition. 

The question as to who may be the beneficiary of a servitude is more 
or less academic at the first glance, but it leads to some very vital ques- 
tions. Historically, it has been one definite state which had forced a 
concession from another or which had an immemorial right in a boundary 
sea or forest.*4 Or it might be that the right lay in a certain definite 
two or three neighboring states to conduct troops across the territory of 
the servient state. The concession might have been secured by Joint 
attack. So far the beneficiary was definitely named. 

But as theory was developed, the beneficiary of a servitude was held 
to be, in certain cases, any state or states within certain limits; thus any 
up-stream state or states had the right to shed surface waters *° to the 
states below, or any state or states with no seacoast had the right to 
sail out a river to the sea, through the territory of the state below it on 
the river. These are fairly obvious and indisputable, although the 


3i Cf. Germany in the 17th century. 

32 This may be traced very clearly in the successive writers: De Steck (1779), 
Bluntschli (1870); Hall (1880); Nys (1901); Fiore (1911). The great change came 
1790-1860 when economic conditions were altering and no law was produced. 

» Of course, territorial consolidation helped greatly. Hall, 158. 

H Taylor, Treatise, p. 263; Twiss, 423; Foignet, 154; Bry, 147. 

* Martens, Précis, I, p. 487. 

s II Nya, 272. 
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principle mvolved in the second is important, namely, that the bene- 
faction may be directed according to certain variable conditions. | 

The question whether a servitude may exist from a state to sub- 
ordinate princes or principalities or religious orders has been raised, and 
it is generally agreed that such a relation is not a servitude, but a dele- 
gation of power, a matter of domestic constitutional organization,” and 
that a sovereign state cannot rest under a servitude to one of its subject 
units. Similarly for families or individuals of its own body politic ® 
for other members of a confederation; for families or individuals of 
another state it is now quite agreed that such a thing can not possibly 
be a servitude, and any such agreements have not the element of per- 
manence and irrevocability inherent in servitudes.” A state can not be 
so bound. The relations are simply contracts. 

The opinion that the two parties must be sovereign and independent 
is hidden here. But it is so evident that such a theory, if consistently 
maintained, would result in there being no servitudes at all, inasmuch 
as complete sovereignty can never in fact be found, that it is not ex- 
plicitly offered. 

The debated point is now to be decided if a servitude may exist from 
one state to all other states.“ This involves right of innocent passage, 
right of approach,‘ and other universal rights. The decision must be 
left till later; likewise the question of the ultimate beneficiary—whether 
it is the state or the people. The enjoyment of most modern servitudes 
rests in the people of the dominant state. This is certainly true in the 
economic servitude,** while in. the political servitude it is apparently ** 

7 Heffter, 106; Kluber, 197 n. (f.). Case of the family of Tour et-Taxis in I Mar- 
tens, 482. 33 Kluber, 137; Rivier, 296. 

30 Earlier law was otherwise. Cf. Heffter, 105; Piédelévre, Précis, p. 390, and, for 
corporations, Bluntschli, 290. Both this case and the preceding depended on the 
jus publicum and never had a standing in international law. Rivier, 295. Now the 
law is clear; Pradier-Fodéré, 399. Heffter is in dqubt in 1883 [cf. p. 106 n. (5). 
Oppenheim and Wilson state the final view: I Oppenheim, 258; Wilson, 146. 

# Klitber, 188; Crane, Modern State, p. 10. 

41 Suggested by Rivier (p. 301); usually overlooked. 

42 Fabres (p. 82) objects to calling this a servitude because it exists for all natione, 
but accepts right of visit because it exists only for a few, by stipulation! 

4 Rivier, 301; Pomeroy, 378; Pradier-Fodéré, 398; all of whom go so far as to say 
that the servitude is from the servient state to the people of another state. 

“Jj Calvo, 209. 
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the state as a political unity that enjoys, for example, the right of transit 
of troops. But suppose a state is under an economic servitude to all the 
rest of the family of nations. Would it not in reality be under a servi- 
tude to all the human race? For, of course, its own inhabitants are not 
proscribed from the right, let us say, to take fish in those waters. This 
whole dispute, academic on the surface, leads to many vital points of 
doctrine. It demonstrates; in its further reaches, that servitudes are 
deeper in their bases than sovereignty; that, like sovereignty, they are 
mere mechanisms to distribute the goods of the earth to the people of 
the earth. The problem here passes out of our field. 

Having examined the servitude in regard to four of its characteristic 
elements, we shall now turn to the question of classification for further 
light on the subject. Endless attempts have been made to classify 
existing servitudes. But all such attempts are necessarily incomplete, 
because they depend on the point of view.“ Thus, whether we regard 
servitudes as to their origin or performance determines whether we shall 
classify them as “natural” or “artificial” or as “positive” and “nega- 
tive.” Moreover, as Holtzendorff, says, in such cases “Beide Gesicht- 
punkte Können freilich zusammen treffen so dass mit jener theoretischen 
Unterschneidung nicht viel gewonnen ist.” But he then proceeds to 
set down some classifications of his own which he ‘believes to be 

“paramount” —as every other classifier does in regard to his 
own. | 

However, such a process does have the merit of shedding much light 
on the concept from many angles and, while no one classification can 
be final, each adds some information. Thus, with regard to the his- 
torical aspect of the case, there are servitudes at Roman law, at public 
law, at international law, as outlined above, differing slightly from one - 
another and illuminating in their relation of evolutionary sequence the 
principle back of all servitudes. 

Probably the most common classification is that according to form, 


45 Cf. Despagnet, 186, for another fallacy in all classifications. Oppenheim (q. v. 
I, 268) confuses his points of view and so is able to classify all his servitudes 
twice! 

* And when the particular servitude eludes the label of a special group, it is ie 

mixed” and side-tracked! 
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the division into “positive” and “negative” servitudes,“ the former of 
which “consist in patiendo, the latter in non faciendo.” 8 That is, a 
state is required to permit another state to do within its jurisdiction 
things which it would ordinarily prevent, or it must refrain from acts 
ordinarily within its capacity. As was pointed out before, both of these 
are really negative in that they demand that the servient state Eii 
from action. They have been very badly confused by the terms “‘ pas- 
sive” and “active” ® corresponding to “negative” and “positive” 
respectively. For there are no active servitudes." All are passive; 
non-action is their essence. 

Next to this classification by form, the division according to origin is 
most common, separating cases into “natural” *! and “conventional” 
servitudes. A conventional servitude may, further, be either ‘compul- 
sory” or “voluntary.” 5 If the latter, it is more likely to approach the 
natural servitude in nature. The pairs of terms: “general” and “‘inter- 
national” ® or “customary” and “contractual” are often used to desig- 
nate the same distinction. Those which are general, founded on the 
natural laws of politico-economic co-existence of states and which have 
their force usually in custom and long-standing, notorious, and uninter- 
rupted usage, are marked off from those which are caused by a special 
situation and are based, usually, on international contract. The former 
exist normally between neighboring states while the contractual servi- 
tudes have a much wider range. 

A fundamental question is involved here, namely, can there be any 
natural servitudes? And, if so, what is their implication for interna-- 
tional law? 5 Very often such servitudes are called “necessary” in 


Speaking either from the point of view of servient or dominant; the former is 
more valid. Cf. Bry, 149; Pradier-Fodéré, 394 s; Taylor, 299. 

# Creasy, 257; Phillimore, 390; I Martens, 483. 

4 Kltiber, p. 137, does this. 

© There is a fundamental reason why,—servitudes are due from a territory which 
can only be passively servient (i. e., be used). Nys in ÈR. D.I. P., 2d series, 1911, 
Vol. XIII, p. 314. But ef. tribute payment, supra, p. 4, note 10. 

51 For a suggestive line of thought connecting the doctrine of innocent passage 
and that of servitudes cf. Taylor, 263, Twiss, 423. > 

52] Martens, 482. 

53 Wilson, 147. 

&4 Thus Fiore disregards them, putting it all on a right of the state to obligate 
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contradistinction to the “voluntary” ere But if a servitude is 
“voluntary,” is it a servitude? © Is not the term used phenomenally 
there to refer to the subsequent psychological effect of long-standing 
obligations no longer acceptable? Sometimes the necessary servitude . 
is referred to as “permanent,” and the voluntary as “temporary;” © 
the former come very near the Civil law concept. The basic distinction 
really runs between those due to nature and those due to man’s action. 
But, to repeat, this seems to the writer merely a question of motive and 
method. The raison d'être of a servitude is natural, the pete conven- 
tional. 

There are several other divisions which are often made, some of them 
` in analogy to Roman law, and these are usually indicative of outward 
aspects of operation rather than of essential characteristics. Thus, it 
matters little to class servitudes as “continuous” or “discontinuous,” 
that is, to point out that some may be exercised at infrequent, discon- 
nected intervals, as the right of transit of troops in time of war, while 
some are by their very nature, exercised continuously, as the right of the 
up-stream state to shed its waters to the statebelow. Oddly enough, the 
natural servitude is usually continuous and the contractual usually 
discontinuous. 

Similarly descriptive are the eee PERET and ihon: 
apparent,” “urban” and “rural.” The latter demarcation has little 
application in international law, although it did have a measure of 
significance m the feudal j jus publicum. More important are the terms ` 
- “golonial,” “frontier,” “maritime,” and “continental.” ® The ap- 
parent and non-apparent servitudes, “those which reveal themselves 
by external signs and those which do not,” except in so far as they relate - 
to natural and contractual relations, in that one set is implicit and the 
other expressed, have little meaning here. 


itaelf. He says: “Un état peut s’obliger à faire ou a laisser faire.” Moreover, he. 
does not mean “a faire” for he does not believe in the positivity of servitudes; q. v. 
loc. cit. in Noveau, 

s Fiore says the essence is in “an accord of wills,” —which is quite contrary to the 
usual notion of unwilling obedience, q. v. loc. cit. in Droit. Int. 

s Heffter, 105. i 

a Rivier, loc, cù., tresta of them, and Ullmann, Völkerrecht, p. 88, treata maritime 
“servitudes ertendively. 68 Kluber, 189. 


co 
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Finally, the division according to subject-matter is enlightening. 
Servitudes may be “economic,” “military,” “political,” “private.” © 
None of these are exclusive. Indeed, the classifications mapped out 
here are confessedly descriptive, not limiting. However, it is true that 
political servitudes and economic private servitudes have divergent bases 
which might with profit be examined. The early history of the subject 
in the feudal age saw many more military and political ties than the 
present. - l 

The fact that such relations may ie either mutual or unilateral has 
already been pointed out.” Itis significant, for it is doubtful if a mutual 
servitude is not a contradiction in terms, if the usual definition is re- 
tained. There may be two servitudes, but not two phases to one servi- 
tude, it would appear. : 

It should be pointed out that in international law the ieaie servi- 
tudes are more numerous,® restrictions on the powers of states having 
proven more conducive to public benefit than enlargements. Similarly 
the positive and contractual classes run parallel, as do the negative and 
customary ,°*—states will not surrender permits to others except at a 
bargain. 

The classification into which any servitude happens to be placed by 
a given writer has very little to do before the fact with its actual effect. 
A servitude operates thus and so and js accordingly classed; it is not 
previously conceived as of a certain nature and then bound to behave 
in a certain way. Least of all has the theory of the matter affected the 
practice in the matter of termination, to which we now turn. 

The termination of servitudes has received two sorts of treatment. 
The average life of a servitude is so great, termination is, consequently, 
so infrequent and occurs at such long intervals that the importance of 
the subject has escaped all but one or two writers. As a result either 


` © Tt is implied that the political advantage of the state and the private advantage 
of the citizens do not always run together. In the end they should; this is in effect 
a nalve admission of the dubious value of certain forms of political sovereignty. 
Also Holtzendorff, 95; IX, N. A. F., 313. ° 

© Cf. also Heffter, 106. 

51 Bonfils, 181. 

62 Taylor, 299. 

8: Compare Bluntschli and Oppenheim. 
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the matter has been dismissed in-a summary way with a few obvious 
remarks, or the process has been assimilated to the same process in 
connection with treaties. Only one exception to this general neglect 
stands out in the literature of the subject, and this has not been exhausted 
by any means.” 

The subject should be prefaced by a remark that, in view of the fact 
that permanence is supposedly an element in servitudes, it is a little in- 
congruous to speak of termination. But for all this, in view of the 
fact that permanence is not in fact obtained, the subject is pertinent, 
the logic notwithstanding. 

There are a few obvious ways in which a servitude may end. Thus, 
confusion or consolidation of the territories would effect it ipso facto. 
There is no dispute here. Similarly the beneficiary state may renounce 
its rights” and the servitude end “by renunciation.” ® This is not 
certain in the case of “tacit renunciation,” for there is no statute of 
limitations in operation and proof of tacit renunciation by the test of 
circumstantial evidence, even the overt act test, is unsatisfactory with 
no regularly sitting court, faulty mechanism of settlement and general 
lack of judicial mechanism internationally. In respect to the conven- . 
tional servitudes and, to a certain limited extent, in respect to natural 
servitudes, agreement of the parties in a treaty may end the relation.™ 
Finally, if the relation was for a period, it may end by expiration of 
time.” All of these will apply to conventional servitudes, but if the nat- 
ural servitude is upheld, then such relations are as permanent as the 
natural conditions out of which they arise and they are not strictly 
subject to termination. That is so obvious as not to need proof. 

All of these rules are simple. They are often grouped, and it is said 
that servitudes end “according to the general rules for the termina- 


“ Bluntschli’s denunciation theory, infra, p. 22. 

66 X, N. A. F., 1427, formulates this. 
_ "TI Nys, 277; Creasy, 258; Rivier, 206. Called “Suppression of object” by Mar- 
tens (q. v. I, 479). It is said that the subject-matter disappears, but it is more ac- 
curate to say that the servitude is no longer necessary to the enjoyment, of the right. 

€ Tacitly or explicitly. The former is called “abandon” or “non-use,” 

8 Fiore, Nouveau, p. 224; Twiss, 423. 

© II Nys, 276; Creasy, 258; Taylor, 301; Bonfils, 183. 

m Piédelévre, 391; Bluntschli, 212. Likewise conditional servitudes end by fulfill- 
ment of conditions. E. g., German occupation of France i in 1871. Cf. Fabres, 56. 
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tion of treaties.” 71 This seems to be a loose mode of treatment, for the 
subject-matter of servitudes and of treatiesisnot identical; and, moreover, 
there are many servitudes never evidenced by treaty,” but which are 
just as binding as their brothers of better credentials. In regard to 
them a large problem is opened. Can states by agreement dispose of 
inherent rights? Can natural law be made subject to political will? ” 
At all events treaty rules have. been utilized largely. 
_ If servitudes are to be assimilated to treaties,’* one rule would quite 

evidently appear to hold, namely, that servitudes being in rem are not 
extinguished by war,’® but that they run with the land and are merely 
suspended by war. Similarly a previous servitude would hold over a 
later one,” although the reluctance of states to bind themselves would 
prevent the multiplicity of such relations, which would make such a 
rule significant. Again, diminution and impairment would be held 
rigidly illegal” and the case of a regulatory tax levied on the exercise 
of a servitude would be subject to the old test of reasonable regulation ` 
and intent.” Minor variations may be neglected, for they will usually 
be regulated by treaties.” Finally, the grant of a servitude would imply 
the grant of auxiliary rights necessary to enjoyment thereof.” 

The principle that servitudes run with the land has not been exhausted. 
If such is the case, then a transfer of land would entail a transfer of the 
servitude for servient or dominant alike! If it does not hold and servi- 
tudes depend from the moral sovereignty of the servient, it must be 

7 Bonfils, 183 fin; Rivier, 298; Fabres, 23. 

72 Right of use of rivers by up-stream states, etc. 

™ The whole theory of obligation at international law is opened here. 

™ That they are not so assimilable but that even if created by treaty, the treaty is 
swallowed up in the status, is more logical; that is, even if a (so-called) “ transi- 
tory” treaty creates a servitude, it disappears by passing over into the servitude. 
Vattel, Droit des Gens, p. 220. For a just criticism of this term “transitory” see 
Westlake, Chapters, p. 61. 

78 Sutton v, Sutton in Scott, Cases, p. 427, 

z% Clauss, Lehre, 213; Calvo, II, 215. 

7 I Bello, iii. 

n IX, N. A. F., 399-400. 

7” De Steck, 47. 

 “ Arteopus,” quoted in X, N. A. F., 2128-9. 

81 II Pradier-Fodéré, 406; 1, N. A. F., 76 (d). The former usually emphasized 
Fiore, Nouveau, p. 116. i 
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shown that constitutional and revolutionary changes do not void the 
servitudes.®? Lastly, the defenders of the real basis of servitudes are 
driven to the old retreat of saying that servitudes are not even suspended 
by war, but that it is merely the exercise of them that is suspended if . 
conditions warrant, it. At all events, servitudes do persist through 
war, but are usually not actively enjoyed; °4 and constitutional changes 
do not affect them. 

There is a lurking suspicion here that the rule of rebus sic stantibus 
is implied in all servitudes. Such a view has been explicitly maintained.®® 
That involves an assimilation of servitudes to treaty procedure, for the 
rule of rebus sic stantibus is still peculiarly an incident of treaty pro- 
cedure. On the other hand, if they constitute a self-sufficing branch of 
_ the fundamental law, they are subject to no such restriction, but must 
carry their own limitations. Further, if servitudes are a portion of the 
fundamental law and not voluntary agreement, Bluntschli’s theory that 
a servitude may be denounced when it is pernicious to the well-being 
of the servient state must be ruled out.® 

The whole question of denunciation is delicate and complex. Blunt- 
schli’s theory has been severely attacked. Nys maintains, further, that 
- negative servitudes are subject to tacit abrogation,” while it is held in 
some parts that a successor may denounce a previously established servi- 
tude on his kingdom.® This is criticised with little success by West- 
lake ® from the argument based on the reality of servitudes. The ques- 
tion is similar to the dispute over treaty denunciation,” but not so easily 
settled, for an agreement must be rebus sic stantibus, but a servitude, 
if part of natural law, can not be. l l 

There is a fertile suggestion that denunciation may be justified when 

8? Held by Martens, I Précis, 174; defended by Bluntschli (74) with little legal 
reasoning, and Calvo II, 215, re revolutions. 

8 Clauss, 213; Fabres, 33. | 

4 And must be reinstated by a specific clause at the end of that war? Cf. Febres, 
33. 
85 I Oppenheim, 208; Fabres, 30. 
% Bluntschli, 359. 

& II Nys, 277. 

& By Oppenheim and Rivier, 

» Q. v., p. 81. 

% Allowed by: Wilson, 87 (g); Hall, 116; Calvo, I, 615. 
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the servitude relation “would hamper the development of international 
law.” °! This all depends on whether international law is subject to 
individual state will or transcends it, and, further, the possibility of the 
case arising depends on the thesis that international law is developing 
along lines of state independence rather than state interdependence, 
which is doubtful. The case of a servitude made for a particular stage 
in national growth °? might be easily settled by this rule; not so easy of 
settlement would appear the case of a punitive servitude imposed by a 
victor after a war. 

To sum up, we may freely admit the extreme confusion pervading 
the theory of servitudes. Conceived and developed under a system 
of law where proprietary rights were exceptionally well formulated, 
they took that form because of the similarity of subject-matter. Ex- 
tended to extreme degrees in an age of state weakness and feudal de- 
pendence, they have encountered strong opposition from the modern 
sovereign state? The decline of mercantilism has taken away many 
cases for servitudes; likewise the decline in dynastic intrigue. 

It seems possible now to foresee a decline in servitudes as better modes 
of distributing the goods of the earth are concerned. A greater degree 
of organization among states in a group of all the nations, a freer system 
of citizenship exchanges, certain forms of public international regulation, 
these may fairly be expected to provide the moral obligations which are 
unsuitable for treatment under the law of servitudes, and also to provide 
all that was formerly included under that law. The servitude at inter- 
national law is doomed, first, by reason of the severe blows dealt it by 
the dogma of sovereignty °t and independence; second, by the general 
breakdown of that proprietary competitive system of which (in public, 
as in private law) it is a part. To it belongs the honor of providing a 
category suitable to express the beginnings of inter-state dependence; 
it must yield the consummation of that work to law more flexible, more 
copious and more effective. Prrman B. POTTER. 


*1 Bluntschli, loc. ctt. 

*? French (od other) consular courts in Japan, 6. g., for which see Fabres, 106. 

* There properly is no reason for this. The distinction between sovereignty and 
jurisdiction, the latter of which is alone alienated or involved in a servitude, is 
enough to save the face of the state. Cf. Wilson, 153; II Nys, 273; Fiore, 224; and 
for an erroneous view I Oppenheim, 257. 

” Of. I Martens, 479; Internoscia, 203; Kliiber, 137. 


INTERNATIONAL LAW AS APPLIED BY ENGLAND IN THE 
WAR 


Ii. THE TREATMENT OF ALIEN ENEMIES 


By the common law an alien is a subject of a foreign state who has 
not been born within the allegiance of the King: he is counted an alien: 
friend if his sovereign or state is at peace, an alien enemy if his sovereign 
or state is at war with the King. By the Naturalization Act of 1870 an ` 
alien may: (1) take, acquire, hold and dispose of real and personal prop- 
erty of every description in the same manner in all respects as a natural- 
born British subject; (2) after five years’ residence in the United King- 
dom and on giving proof that he intends to reside in the kingdom or 
serve under the Crown, obtain a certificate of naturalization by which he 
becomes entitled to all political and other rights, powers and privileges 
and subject to all obligations to which a natural-born British subject in 
the United Kingdom is subject, with the qualification that he may not 
be deemed a British subject within the limits of the country of his orig- 
inal allegiance, if, according to its laws, he has not ceased to be a subject 
of that state. (This last provision has been abrogated by the new Na- | 
tionality Act of 1914, which came into operation in January.) 7 

' Naturalized British subjects, therefore, though originally subjects 
of enemy countries, enjoy under our law the same complete rights in 
time of war as in time of peace, and the only special restriction placed 
upon them during the war was their exclusion from the Stock Exchange 
when it was reopened if they were originally of German or Austrian 
nationality and had not been denationalized. Alien friends in the United 
- Kingdom enjoy in war as in peace equal rights with British subjects as 
regards property; they can make contracts and buy and sell movables 
. or immovables, subject only to the law which governs British subjects. 
It is indeed open-to the Crown, which by its prerogative has the supreme 
control over all aliens in the kingdom, to restrict the normal rights and ` 
liabilities which are accorded to them in time of peace when a national 

we 
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emergency threatens. Magna Carta, the bulwark of English liberties, 
already lays it down that “all merchants, if they were not openly pro- 
hibited before, shall have their safe and sure conduct to depart out 
of England, to come into England, to tarry in and go through Eng- 
land * * * except in time of war.” But in that event the general 
liberty of entry and movement may be checked; for the safety of the 
nation prevails then over the other great principle of our polity, equality 
of opportunity for native and alien traders. 

For the better defining and the extension of that power of the Crown, 
an Act was passed through Parliament on the outbreak of war. The 
Aliens Act of 1905 had already armed the executive with the means of 
controlling alien immigration and preventing the landing of undesirable 
immigrants, but it was found expedient to accord by statute larger 
powers. The principal object was the regulation of the sojourn of alien 
enemies in the country; but at the same time the executive desired to be 
able to impose certain restrictions on aliens generally, and the powers 
were therefore taken in the under extent. 

By Article I of the statute (The Aliens Restriction Act, 1914), it was 
provided that the King, whenever a state of war existed or there was 
an occasion of imminent national danger or great emergency might by 
Order in Council impose restrictions on aliens and make provision (1) 
for prohibiting aliens from landing or embarking in the kingdom either 
generally or in certain places; (2) for the deportation of aliens; (3) for 
requiring aliens to reside and remain within certain places or districts, or 
prohibiting them from residing in any areas; (4) for requiring resident 
aliens to comply with the provision as to registration, change of abode, 
traveling or otherwise; (5) for any other matters which appear necessary 
or expedient with a view to the safety of the nation. This last compen- 
dious clause was subsequently used to serve as the basis for a number of 
novel restrictions on alien enemies in the kingdom. The Act further pro- 
vided that a contravention of the regulations in the Order should be pun- 
ishable by fine up to £100 or imprisonment up to six months. Any pro- 
vision in the Order in Council under the Act may relate either to aliens 
in general or any class of aliens. In case of dispute in any proceedings 
taken under the Act, the onus of proving that a person is not an alien or 
is not an alien of the particular class is to lie on that person. This pro- 
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vision is an exception to the general principle of English law that it is for 
the prosecutor to make out that an accused person is guilty of an offence. 
The rule of law is not so completely preserved for aliens as for citizens 
in time of war, and the scheme of the statute was temporarily to set up 
in England a police supervision over foreigners in the kingdom such as is 
normal in times of peace in foreign countries. 

Together with the Act, an Order in Council was issued on August 5th 
which filled in the general rules and specified a number of ports at which 
aliens in general might land or embark, and declared all other ports 
prohibited. Power, however, was given to an aliens’ officer or a Secretary 
of State to allow an alien friend to land at a prohibited port when he was 
satisfied that he had arrived there in ignorance of the Order, or to em- 
bark there when satisfied that he might be so permitted; and the pro- 
hibitions were not to apply to an alien friend who was the master or 
member of the crew of a vessel in the port. Any alien arriving at an 
approved port might, however, be refused admittance, if he were sus- 
-pect, by a Secretary of State or the aliens’ officer; and any alien landing 
or embarking in contravention of the Order might be detained and 
deemed to be in legal custody. No alien was allowed to bring into the 
country firearms or explosives, any petroleum spirit and the like in 
quantities exceeding three gallons; any signalling apparatus, carrier or 
homing pigeons, a motor car, motor cycle or aircraft, a cipher code, or 
‘other means of conducting secret correspondence. Any such articles 
found in his possession are forfeit as though they were contraband under 
the Customs Act. But an aliens’ officer has power to permit an alien 
friend to land with any such articles, when he thinks fit. Any alien may 
be deported by simple order of the Secretary of State; and the master 
of a ship about to call at a port shall if required receive an alien and his 
family on board his ship and give them a passage to that port; and if he 
brought the alien improperly to England he may be compelled to carry 
him back free of charge. 

These provisions are similar to those which apply to aliens normally 
under the Act of 1905, but with the important differences that the 
Secretary of State under that Act can only expel aliens who by criminal 
conduct or the like have proved themselves undesirable, and can only 
repatriate those who on their application to enter are shown to be un- 
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desirable in certain definite ways. The special Act gives an uncontrolled 
discretion to the Prosecutor. 

Part II of the Order contains restrictions on resident aliens. Alien 
friends are required by the order to register themselves if they reside in a 
prohibited district, i. e., a district specified in the schedule, which in- 
cluded nearly the whole coast line of the kingdom and the areas in which 
the chief military depots are situate. They must inform the registration 
officers. of any intended change of abode, and when an alien required to 
register is living with any other person, the duty of furnishing informa- 
tion lies equally on that person. It will be seen later that the obligations 
of registration for alien enemies are much more stringent; but it is pro- 
vided that a Secretary of State may, if he thinks it necessary in the inter- 
ests of public safety, direct that any of the same provisions shall in 
particular cases be applicable to alien friends. Another general rule 
prescribes that any person who acts in contravention of the Order or 
is reasonably suspected of having so acted or being about to act, may be 
taken into custody without a warrant by an aliens’ officer or any con- 
stable. — i l 

At the instance of the Belgian Government, the English authorities 
took measures to secure a more complete registration of Belgian ref- 
ugees than of other alien friends. By an Order issued on December 19th 
a central register of all such refugees was instituted, and it was provided 
that any change of residence by a refugee should be notified. Belgians, — 
unlike other alien friends, might not reside either temporarily or per- 
manently in a prohibited district without a permit. The object of the 
Order was to guard against the abuse of the character of a Belgian ref- 
_ugee for the purpose of spying on behalf of the enemy. 

Apart from the provisions in the Aliens’ Restriction Order in Council, 
the only other special disability placed on alien friends during the war 
was an order of the Admiralty directing that pilotage certificates should 
not be granted to aliens in respect of the Isle of Wight, Plymouth, Mil- 
ford, Bristol.and Liverpool pilotage districts. This restriction of the 
normal equality which foreign masters share with British as regards 
pilotage certificates was obviously justified on considerations of the 
national security. That dominant interest was also the justification of 
the exceptional measures prescribed for controlling the landing, em- 
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barking and residence of aliens, who though not enemies, might be in 
sympathy with the enemy country and therefore a possible source of 
danger in the realm. 

The liberty of alien enemies in the country Was apturely far more 


| seriously affected by the outbreak of war, and the disabilities under 


which they were placed were more rigorous. Although war according to 
the modern acceptation is primarily a contest between states and not 
between the subjects of states, yet it puts an end to the peaceful inter- 
course between the citizens of the belligerent countries and fundamen- 
tally alters the status of subjects of the enemy state resident in the 
territory of the other. Of old it was held that all such subjects became _ 
outlaws in England, and they therefore were liable to be imprisoned or 


expelled from the realm, while their property could -be confiscated. 


Lu 


According to Blackstone, writing in the eighteenth century, they have 
no rights or privileges whatsoever except by the King’s special favor, 

and anybody may seize to his own use such goods as belong to them. — 
“For such enemies, not being looked upon as members of our society, . 
are not entitled during their state of enmity to the benefit or protection 
of our laws.” Yet Magna Carta in the clause already cited asserted a 
more magnanimous and statesmanlike principle; for, speaking of the for- 
eign merchants, it provides: “If they be of a land making war against 
us, and be found in our realm at the beginning of the war, they shall bè — 
attached without harm of body or goods, until it be known with us or 
our Chief Justice, how our merchants be entreated therein in the land 
making war against us: and if our merchants be well entreated there, 
theirs shall be likewise with us.” Accordingly, it has not been the prac- 
tice of England to imprison alien enemy merchants or subjects generally 
or to confiscate their property; and the more humane practice, enshrined 
in our charter of liberties, has been gradually adopted throughout the 
civilized world; so that there may be said to be a rule of customary in- 
ternational law today against imprisonment or expulsion of alien enemies 
and forfeiture of their property,. movable or immovable. The last 
occasion on which the outbreak of war was attended with a wholesale 
seizure of enemy subjects was when Napoleon broke the Treaty of 
Amiens in 1809 and laid violent hands on the British subjects and their 
property in France. At the same time, international law recognizes — 
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the right of a belligerent, clearly founded on the first principle of self- 
preservation, to arrest and intern during the period of war all those 
subjects of the enemy country within his realm who are of military age 
or who are able in other ways to assist the enemy country if left at liberty 
or allowed to depart to their fatherland. The executive of each country 
decides for itself what persons fall within the class of dangerous citizens, 
and in the present war the Home Office, acting upon the advice of the 
military authorities, has placed in concentration camps all German and 
Austrian subjects residing in or coming into the kingdom who were liable 
to be called upon for military or naval service, or who were suspected of 
spying or acting as agents for the enemy governments. About 9,000 
were interned in this way. The rest have been allowed to remain, sub- 
ject to their good behavior and to conditions of residence far more ° 
restrictive than those applied to alien friends. As regards their entrance ~ 
into and departure from the kingdom, they may not land or embark at 
an approved port without a permit from the Foreign Office, and, though 
armed with a permit, their embarkation may always be stopped if the 
authorities consider it necessary for the public safety. As regards their 
sojourn in the country, they may, on the one hand, be ordered to reside 
or continue to reside in any place or district, and, on the other hand, 
they are prohibited from residing, either temporarily or permanently, 
in any of the areas specified, unless provided with a permit from the 
local registration officer. They are deprived, therefore, of freedom of 
movement and freedom of residence. Further, they are required to 
register their address and furnish the police authorities with a number 
of particulars, including their occupation, personal description, finger ~ 
prints, place of business, etc. They may not travel more than five miles 
from their registered address without a permit, which is generally only 
valid for 24 hours, but may be good for five days in special circumstances. 
When an alien enemy has a business address more than five miles from 
his registered place of residence, he may receive a more extended permit, 
renewable from time to time. They may not have in their possession, 
without written permission of the registration officer, any of the articles 
which aliens are forbidden to bring into the country, and, in addition, 
any telephone, camera or other photographic apparatus, or military 
map, chart or handbook. If.there is reasonable ground for suspecting- 
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a violation of this rule, a search warrant may be issued by a magistrate 
or a search of their premises may be ordered, even without a warrant, — 
by a police officer. The circulation among alien enemies of any news- 
paper or periodical wholly or mainly in their native language is prohib- 
ited, unless the permission of a Secretary of State has been obtained; 
and the publication of any newspaper of the kind is declared to be a 
contravention of the Order. 

While in general the business of an alien enemy is not interfered with, 
save in so far as the rules against trading with the enemy country apply 
to them, as to all other persons in the country, they are restrained from 
carrying on, without express permission, any banking business, or, if they 
have been engaged in that business, from parting with any money or 
securities in their bank. The Order further provides that any person who 
is a member of a firm or a director of a company carrying on banking in 
the kingdom is to be deemed to be engaged in a banking business. In 
virtue of these provisions, the branches of German, Austrian and Turkish 
banks in England received a limited license to carry on a portion of 
their business, and were placed under government control at the be- 
ginning of the war; and the German or Austrian directors of any English 
banking firms or houses were compelled to retire. 

The freedom of meeting which is normally enjoyed by all persons in 
the kingdom is likewise restricted for alien enemies by a power which — 
is given to the police, on the order of a Secretary of State, to direct the 
closing of a club habitually frequented by alien enemies, either wholly 
or during certain hours. | 

The observance of these regulations is enforced by penalties of fine 
and imprisonment, which may be incurred not only for direct violation, 
but for disobedience to aliens’ officers, or for aiding and abetting any 
person in any contravention of the Order. 

A number of prosecutions were brought under the Order against aliens 
who had failed to comply with the conditions of registration or who had 
failed to disclose that they had in their possession a camera or firearms, 
or had a telephone installation in their houses. The law, in certain 
cases, was very strictly pressed, in the case of persons who were tech- 
nically alien enemies because of their birth in the German or Austrian 
empires, though they had passed almost all their lives in this country 
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without, however, being naturalized. Thus, the Bench in the Isle of - 
Wight convicted Col. Herbert, the famous author of the “ Defense of 
Plevna” in which gallant resistance he took a prominent part, for 
failing to register himself. The accused, who had been a colonel in the 
English militia, was born before 1866 in Hanover, which was then an 
independent kingdom. When Hanover became subject to Prussia, he 
and his family migrated to England, where he had since had his home. 
Under these circumstances, he could not on English canons of nationality 
be regarded as owing allegiance to the German Empire, but, on the other 
hand, he had not obtained British citizenship. 

When Turkey joined in the war, the position of the Egyptians in 
Great Britain was anomalous until the British protectorate was declared 
over Egypt. They were technically Ottoman subjects and therefore 
liable to the restrictions imposed upon alien enemies, but it was felt 
to be harsh to treat them as such and, in practice, they were required 
only to comply with the formalities of registration, ete., prescribed for 
alien friends. On the declaration of the British protectorate in Decem- 
ber, the anomalous position was cleared up, but the harshness of treating 
all Ottoman subjects resident in the kingdom as alien enemies still re- 
mained, in view of the fact that a large number of Ottomans were 
notoriously sympathetic to the Allies’ cause, and disaffected with the 
Turkish rule. To place Armenian or Syrian Christians who had come 
to England for refuge from Turkish oppression in the category of enemies 
of the country was to disregard facts for a merely technical character, 
and, accordingly, it was found desirable to modify with respect to such 
classes the Aliens Restriction Order. A new rule was promulgated in 
January, 1915, to give them relief, which was to the following effect: 

A registration officer may, subject to the general or special instructions 
of the Secretary of State, grant to a Turkish subject resident in his 
registration district, who is shown to his satisfaction to be by race a 
Greek, Armenian, or Syrian, or a member of any other community well 
known as opposed to the Turkish régime, and to be a Christian, a certif- 
icate of exemption from all or any of the provisions of this Part of this 
Order, except such as apply to alien friends. 

Any such certificate shall be operative throughout the United King- 
dom, but may be revoked by the registration officer who granted-it or < 


by the registration officer of any district in which the holder is for the 
time being resident. 
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By the Aliens Restriction Order, alien enemies in fact are placed on the 

footing of a quasi-criminal class, similar to that of persons on ticket of 
leave, but, on the other hand, they are permittéd to carry on their 

ordinary vocations and enjoy the ordinary protection for their persons 
and their property, on complying with the precautional measures which 
the presence of some 50,000 enemy subjects in the kingdom called for. 
It may be pointed out that resident aliens are subject to the same law 
of treason as citizens and, if any part of British territory should be tem- 
porarily occupied by the enemy’s forces, they will be guilty of high trea- 
son if they join or assist them. During the Boer war a Dutch burgher, 
resident in Natal, who joined a Boer commando which occupied the 
town in which he lived, was convicted of high treason, and the Privy 
Council upheld the conviction. The duty of a resident alien, it was said, 
is so to act that the Crown shall not be harmed by reason of its having 
admitted him as a resident. He is not to take advantage of the hos- 
pitality extended to-him against the sovereign who extended it. 

. One peculiar restriction of their normal liberties was added to the 
Order in October by an article which provided that an alien enemy 
should not assume or use or continue to use for any purpose any name 
other than that by which he was ordinarily known at the date of the 
commencement of the war. He was likewise prohibited from carrying 
on any business under a firm name different from that which it had at 
the beginning of the war. The Order somewhat quaintly declared that 
the right of a woman marrying an alien enemy after the outbreak of war , 
to use her husband’s name was not affected. The feeling against the 
enemy naturally induced many alien enemies, as well as many nat- 
uralized British subjects, to divest themselves of German names. The 
ordinary law contains no restriction on such a practice, and, in the case 
of naturalized subjects or alien friends, no attempt was made to check 
it, but the assumption of new names by alien enemies was likely to make - 
the task of keeping them under supervision and control more difficult, 
and, therefore, the exceptional prohibition was introduced, and, by a 
further departure from general canons of law, given retrospective effect. 

Another disability which a few German and Austrian subjects in- 
curred in the British Empire on the outbreak of war was the withdrawal 
of the King’s exequatur which had, in certain cases, been granted to 
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them to act as consular representatives of other foreign Powers within 
the British dominions or protectorates, or places subject to British 
occupation or control, such as Egypt and Cypress. An immediate 
consequence of the hostilities between this country and the enemy 
states was the breaking off of any diplomatic or consular relations; but 
enemy subjects in a, few cases were the representatives of neutral Powers 
and, as it was clearly undesirable that they should continue to act in 
this capacity, a Royal message was issued withdrawing their authority 
80 to act. 

If the safety of the state required a considerable restriction of the 
individual liberties of the alien enemy, it does not demand any general 
confiscation of his property, such as used to take place, and as in some 
countries still takes place. It has been seen that Magna Carta clearly 
holds out protection for the alien enemy merchant in the realm, and. 
with the general recognition of the practice of allowing the alien enemy 
to continue his residence in the belligerent country there bas come the 
general respect for his proprietary rights. The general rule of war on 
land is that the public property of your enemy may be confiscated, but 
the private property of enemy subjects must be respected. Not only 
‘the property of.resident enemy subjects is immune from seizure, but 
also the goods and rights on land belonging to enemy persons living | 
in their own country. All trading indeed between persons in England 
and persons in the enemy country is stopped, and similarly all contracts 
between parties divided by the line of war are suspended or extinguished. 
But rights of property remain unaffected, save in so far as the prohibition 
of trading indirectly affects them. Doubts are expressed in some of the 
old cases whether an alien enemy can acquire English land in freehold, 
and the strict rule would seem to have been that land obtained by him 
would be forfeitable at the instance of the Crown. So too a lease to an 
alien enemy might be forfeited to the Crown. But the Naturalization 
Act of 1870 draws no distinction between alien friends and alien enemies 
as to the right of holding real and personal property and it may be con- 
cluded that the Crown’s prerogative right to take the lands of an alien 
has been abrogated. It was indeed declared in certain old English cases 
that the Crown might seize and appropriate to its own use the choses 
in action, %. e., the contractual claims and the debts of alien 
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enemies and enforce their contracts against persons liable on them in 
. the kingdom. But in a case which arose out of the Napoleonic wars 
Lord Ellenborough held that such a practice which had been enacted 
against British subjects in Denmark was in his day contrary to the 
principles of the law of nations, and would not be recognized by our 
courts. (Wolff v. Oxholm, 1817, 6 M. & S. 92.) . 

In another case, where it was argued that the King may enforce pay- 
ment of any debt due to an alien enemy from any of his subjects, it was 
said by the Chief Justice of the Court of Common Pleas: “Such a course 
of proceeding never has been adopted, nor is it very probable that it ever 
will be adopted, as well from the difficulties attending it as the disin- 
‘elination to put in force such a prerogative.” (Furtado v. peer, 1802, 
3 B. & P. 192.) 

An act, however, was passed at the outbreak of war to ie the 
Board of Trade (1) to avoid or suspend any patent or license or the 
registration of any design or trademark belonging to an enemy, (2) to- 
avoid or suspend any application of an alien enemy for the grant of a 
patent or such registration, and (8) to grant to British subjects on cer- 
tain conditions licenses to make, use or sell patented inventions and 
registered designs (but not, it may be noted, trademarks) liable to avoid- 
ance or suspension. (4 and 5 George V, Chap. 26, amended by Chap. 73.) 
It was provided in the amending act that a subject of any state at war 
with England should include any company of which the business is 
managed or controlled by enemy subjects or is carried on wholly or 
mainly for their benefit, notwithstanding its registration within the 
British dominions. On the face of it, this enactment would seem to 
provide for confiscation of a particular kind of enemy’s property; but; 
if examined carefully and in the light of the rules issued under it by the 
Board of Trade, this will appear not to be the case. According to these 
rules, the applicant for incorporation must prove to the satisfaction of - 
the Comptroller General (a) that he intends to manufacture the patented 
article or carry on the patented process and (b) that it is in the general 
interests of the country or of a section of the community or of a trade 
that the article should be manufactured or the process carried on. The 
Board may, at any time, in their absolute discretion, revoke any avoid- 
ance or suspension ordered by them. The purpose of the statute, in 
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fact, was to protect the industry and commerce of the country by pro- 
viding for the continuation of a privileged industry which the original 
patentee or registered proprietor could not himself carry on during the 
period of the war. The alien’s property in the patent or design was not 
confiscated any more than his property in contracts which were sus- 
pended by the war; but his capacity to use the privilege (which was 
accorded solely with a view to the public benefit through the exploitation . 
of the invention) being for the time interrupted, power was taken to 
protect the public without injuring him by allowing a British subject to 
carry on the manufacture, when it could be shown that the subject mat- 
ter of the patent or design was a thing of general benefit. The proceed- 
ings taken under the act proves that this and not any design against 
the enemy’s subjects was the policy of the Board of Trade, as also does 
an order issued by the Board empowering an agent to pay the necessary 
fees in England for the purpose of procuring or renewing for an alien 
enemy a patent or registered design which was in danger of expiring 
during the war. . . 
Another example of the restriction of normal property rights which, 
on broad considerations of public policy, was applied to alien enemies 
during the war, is concerned with the position of German and Austro- 
Hungarian subjects with reference to probates and letters of administra- _ 
tion during the war. By an order issued by the President of the Probate 
Division of the High Court, no probate of a will or letters of administra- 
tion of the estate of any enemy subject, wherever resident, could be 
granted in respect of any assets in England, without the express license 
of the Crown. Any grant was to be made upon the condition that no 
part of the assets should be paid during the war to any beneficiary or 
creditor who was an enemy subject, wherever resident, or to anyone 
on his behalf, or to or for any person resident in the enemy country 
without the express sanction of the Crown acting through the Treasury. 
But it was stated that on an application to the Solicitor of the Treasury, _ 
the sanction could be obtained in proper cases to the payment of a 
moderate sum from the assets to enemy subjects resident in this country 
at the commencement of the war or during the war. Here again, the 
purpose was not in any way to confiscate the rights of enemy subjects 
in a succession opened during the war, but simply to prevent any wealth 
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passing a Tngland to the eneiny ‘country which oo strengthen 
the enemy’s powers of resistance. The payment was postponed until 
the Treasury were satisfied that the property could not find its way out 
of England. 

The alien enemy’s rights of property were maintained, pit his ae 
of action were suspended during hostilities. In some of the old cases, 
it is laid down that an enemy subject, whether resident in the realm or 
not, is entirely outside the law, unless he has a special license from the 
‘King or comes under a flag of truce, and therefore that he can not purstie 
or defend any rights before the courts. But as early as the seventeenth _ 
century it was held that a license to an alien enemy to reside within the 
realm imports also a license to trade, and confers upon the alien enemy 
so long as he remains here the rights and status of an alien friend. 
(Wells v. Williams, 1 Salk. 46.) Chief Justice Treby said there that 
“wars at this day are not so implacable as heretofore and therefore: an 
alien enemy who is here under protection may sue his bond or contract, 
but an alien enemy abiding in his own country can not sue here.” It | 
was held too during the Napoleonic wars that a prisoner set free on 
parole who bad entered into a contract of employment with an English- 
man could sue the employer for wages during the war, because he was 
_ under the protection of the King. (Maria v. Hall, 1 Taunt. 33.) There 
was, however, some doubt whether registered alien enemies in the present 
war were entitled to bring and defend actions before the courts, on the 
ground that the registration implied a license. When the question was 
‘raised in an action brought on for hearing in October by the Princess 
Thurn and Taxis, an Austrian subject, the High Court held that reg- 
istered alien enemies, being in England by tacit permission of the Crown, : 
might sue, and the Court of Appeal subsequently upheld that view. 
The Court-of Appeal considered together a number of questions relating 
~ to.the capacity of alien enemies to sue or to be sued, and reached several 
important conclusions in a judgment delivered in January, 1915. (Por- 
ter v. Freundenberg.) An unregistered alien enemy, or any person resi- 
dent in the enemy country even though of English nationality, was under 
the disability to invoke the aid of the courts during war. They held 
that Article 23-h of the Hague Convention on the Laws of War on Land 
could not be treated as affecting the abrogation of the old rule of the 
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English common law, but only prohibited any declaration by a military 
commander in the occupation of an enemy’s territory, which would 
prevent the inhabitants from using their courts of law to assert or pro- 
tect their rights. An alien enemy, therefore, could not sue in our courts 
unless he had a license, express or implied, to remain in the country. 
On the other hand, there was no reason of public policy which prevented 
an alien enemy being sued during the war by British or neutral subjects. 
To hold otherwise would be to injure innocent people and convert what 
was a disability of the enemy into a relief. The court approved a judg- 
ment confirming the liability of the enemy to be sued. (Robinson v. 
Continental Insurance Co. of Mannheim.) If the alien enemy could be 
sued, it followed that he could appear and be heard in his defense, as 
had been laid down in certain American decisions given during the 
Civil War. The court gave directions as to service of the writ in such 
cases upon the defendant, which would secure that he had notice of the 
proceedings. As regards the right to appeal during the war, if the judg- 
ment was given against the alien enemy, the appellate courts were open 
- to him as to any other defendant, but if he had been unsuccessful as 
plaintiff in an action heard before the war he could not proceed during 
the war with an appeal; once hostilities had begun he could not be 
heard in proceedings in which he was setting the court In motion; the 
right of appeal would be suspended till after the restoration of peace. 

In a later case, it was held that when an alien enemy and a British | 
firm were co-plaintiffs, the right of action and appeal were suspended 
during the war; and the enemy firm could not be struck out of the pro- 
ceedings at the instance of the respondent, so as to let the action proceed 
between the other parties. (Actien-Gesellschaft ftir Anilin-Fabrikation 
and Mersey Chemical Works, Ltd., v. Levinstein, Ltd.) The friendly 
or enemy character of a company for the purpose of suing in the courts 
was held to depend upon the same criterion as that fixed for the purpose 
of preventing trade with the enemy, the country of incorporation. If a 
company were registered in England, it was immaterial that its share- 
holders were largely German. In law it was an English person and 
therefore entitled to full rights of suit. This point was laid down ina 
judgment of the Divisional Court reviewing a decision of the City of 
London Judge, who had found for the defendants in an action brought . 
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against them for goods sold and delivered by a company which had a 
large enemy interest. (Amorduct Manufacturing Co. v. Defries & Co.) 
The company had its office in London and its factory at Birmingham, 
but a large part of its shares were held by alien enemies living in Ger- 
many and the remainder by a naturalized German living in England. 
It was urged that the plaintiffs were precluded from maintaining the 
action, by reason of the nationality of a majority of the shareholders, 
and the Judge of the City of London Court upheld this plea and declared 
it would be against public policy to allow the company to receive money 
from an English firm. The High Court, however, overruled the decision 
on the ground that the company was a different entity from its share- 
. holders and could both trade and sue in England as an English person. 
The Court of Appeal laid down the same principle in the case of the 
Continental Tyre Company v. Tilling, when a company registered in 


England but composed almost entirely of German shareholders sued an | 


English firm on a bill of exchange accepted by it on account of goods 
supplied before the war. Buckley, L. J., dissented from the judgment 
on grounds of public policy, being of opinion that the law in such cases 
should look to the substance and not to the form of the character of the 
company. 

The branch in English territory of an enemy firm was likewise held 
liable to sue and be sued as an English person during the war. A pretty 
= question of the kind was decided by the court on a claim brought by 
an English firm of solicitors against the branch of a German bank which 
was licensed to carry on business in England. (Plunkett and Leader v. 
Disconto-Gesellschaft.) The plaintiffs had an account with the principal 
German house at Berlin and on August 1st applied for payment of the _ 
balance standing to their credit. The bank refused payment, and when 
war supervened it became, of course, impossible to enforce it by action 
in Germany. They therefore brought a suit for the amount due against 
the defendant branch, who entered an appearance, but pleaded that they 
were not liable (1) because of the moratorium proclamation and (2) be- 
cause the debt was due from the head office and they were unable to get 
any Instructions from the head office. The court held that the branch 
was properly sued and that the moratorium proclamation did not apply 
because the payment due was in respect of a debt, incurred outside the 


e 


INTERNATIONAL LAW AS APPLIED BY ENGLAND IN THE WAR 657 


kingdom, for a firm whose principal place of business was outside the 
British Isles. By the proclamation of August 6th, the postponement of 
payment was expressly not extended to such debts; and, though the 
branch was not the party primarily responsible, its funds were liable 
to satisfy English creditors of the principal house when they could not 
obtain their rights otherwise. In a subsequent case, the court held that 
the London branch of the Dresdner Bank was not liable to pay the 
amount of a credit of an English firm at the Berlin head office, distin- 
guishing the earlier decision on the ground that there a request for pay- 
ment had been made to the German house. (Clare & Company v. 
Dresdner Bank.) 

While the, English common law courts refused to abrogate the old 
practice of our common law which deprived the alien enemy of the right 
of suit, the Prize Court upheld on grounds of broad justice the enemy’s 
right to appear for the purpose of urging considerations in defense of his 
property under an alleged rule of international law which would protect 
it from confiscation in prize proceedings. Under the old English prize 
law the alien enemy was generally not allowed to appear in the court to 
argue his case. He was deemed, as Lord Stowell put it in a famous case 
(The Hoop) to be ex lex, outside the protection of the law, unless par- 
ticular circumstances discharged him for the nonce, or, as the lawyers 
say, pro hac vice from the enemy character, such as his coming under a 
flag of truce, a cartel, a pass, or some other act of public authority which 
puts him in the King’s peace. But when this principle was laid down 
there were scarcely any circumstances other than those mentioned in 
which the property of the alien enemy taken at sea was not liable to ` 
confiscation; whereas today, in virtue of a number of international con- 
ventions, the belligerent’s right of capture has been considerably re- 
stricted. He may no longer seize the enemy’s goods on neutral vessels, 
or capture small fishing boats, or confiscate enemy vessels lying in his 
own ports at the outbreak of war. In all these cases, therefore, the 
enemy owner might desire to set up a legal plea before the court, if pro- 
ceedings were taken against his property in the Prize Court, and the 
practice of other nations, including that of the United States of America 
during the Spanish-American War and of Japan and Russia during the 
Russo-Japanese War, has tended toward relaxing the old international! 
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rule of excluding enemy subjects from the courts. Accordingly, in an 
important prize case (The Méwe), decided early in this war, the President 
of the court, in order, as he said, to justify a conviction of fairness as 
well as to promote just and right decisions, made a rule of practice that 
whenever an alien enemy conceives that he is entitled to any protection, 
privilege or relief under any international convention, he shall be entitled 
to appear as a claimant and to argue his claims before the court. The 
attitude of the British Prize Court to the enemy which, it is submitted, 
will likewise be the attitude of every British court, was admirably stated 
in the course of the judgment, in words which form a fitting conclusion 
to the consideration of the enemy subject’s rights in England, when the 
strain of war weighs upon the even balance of justice: 

` The practice should conform to sound ideas of what is fair and just. 
When a sea of passions rises and rages as a natural result of such a calam- 
itous series of wars as the present, it behooves a court of justice to pre- 
serve a calm and equable attitude in all controversies which come before 
_ jt for decision, not only where they concern neutrals, but also where they 
may affect enemy subjects. In times of peace the Admiralty Courts of 
this realm are appealed to by people of all nationalities who engage in 
commerce upon the seas, with a confidence that right will be done. So 
in the unhappy and dire times of war the Court of Prize as a court of 
justice will, it is ry Si show that it holds evenly the scales. between 
friend, neutral, and foe. 

It is doubtful whether the old common law rule assiuaine dien 
` enemies from suing in the King’s courts during the war might not be - 
completely abrogated in our day without any injury to the public weal: 
The change would require legislation, but it is submitted that legislation 


with this aim would bring our law into more complete accord with the — 


_ progressive ideas of international law. There may be circumstances in 
which the denial of the right of action involves loss of property, and the 
spirit of the modern law of war is that the proprietary rights of enemies 
` in the belligerent country are to be preserved during the war. What the 
‘interests of the belligerent state demand is that no wealth should be 
sent from any person in its territory to any person in the enemy territory, 
and it would therefore be necessary to require any sum awarded by a 
judgment to an alien enemy to be paid into court. But it would be 
possible to secure this condition while leaving the courts open in war . 
as in peace to do justice between all persons who have rights to assert 
or defend. : Norman BENTWICH. 
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EDITORIAL COMMENT 


THE RESIGNATION OF MR. BRYAN AS SECRETARY OF STATH 


On June 8, 1915, the Honorable William Jennings Bryan resigned the 
Secretaryship of State of the United States, owing to a disagreement, . 
with the President and the Administration as to the attitude which the 
United States should take with Germany in the discussion and settle- 
ment of the case of the Lusitania, a, British passenger and mail steamer 
which was on May 7, 1915, on its way from New York to Liverpool, 
torpedoed and sunk off the coast of Ireland, causing the loss of over one 
thousand persons, including therein more than one hundred American 
citizens, of the two thousand persons on board at the time of the destruc- 
tion of the vessel. 
| 659 


660 = THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Mr. Bryan’s letter of resignation, dated Washington, June 8, 1915, is 
as follows: 


My dear Mr. President: 

It is with sincere regret that I have reached the conclusion that I should return 
_to you the commission of Secretary of State, with which you honored me at the be- 
ginning of your Administration. 

. Obedient to your sense of duty and actuated by the highest motives, you have 
prepared for transmission to the German Government a note in which I cannot join 
without violating what I deem to be an obligation to my country, and the issue in- 
volved is of such moment that to remain a member of the Cabinet would be as un- 
fair to you as it would be to the cause which is nearest my heart, namely, the pre- 
vention of war. l 

I, therefore, respectfully tender my resignation, to take effect when the note is 
sent, unless you prefer an earlier hour. 

Alike desirous of reaching a peaceful solution of the problems, arising out of the 
use of submarines against merchantmen, we find ourselves differing irreconcilably as 
to the methods which should be employed. 

It falls to your lot to speak officially for the nation; I consider it to be none the less 
my duty to endeavor as a private citizen to promote the end which you have in view 
by means which you do not feel at liberty to use. 

In severing the intimate and pleasant relations, which have existed between us 
during the past two years, permit me to sicleniowled ne the profound satisfaction 
which it has given me to be associated with you in the important work which has 
come before the State Department, and to thank you for the courtesies extended. 

With the heartiest good wishes for your personal welfare and for the success of 
your Administration, I am, etc., ete. 


To this letter of Mr. Bryan, President Wilson thus replied under date 
of June 8, 1915: 


My dear Mr. Bryan: 

I accept your resignation only because you insist upon its acceptance; and I ac 
cept it with much more than deep regret, with a feeling of personal sorrow. 

Our two years of close association have been very delightful to me. Our judg- 
monts have accorded in practically every matter of official duty and of public policy 
until now; your support of the work and purposes of the Administration has been 
generous and loyal beyond praise; your devotion to the duties of your great office and 
your eagerness to take advantage of every great opportunity for service it offered 
have been an example to the rest of us; you have earned our affectionate admiration 
and friendship. Even now we are not separated in the object we seek, but oe in the 
method by which we seek it. 

It is for these reasons my feeling about your retirement from the Secretaryship 
of State goes so much deeper than regret. I sincerely deplore it. 

Our objects are the same and we ought to pursue them together. I yield to your 
desire only because I must and wish to bid you Godspeed in the parting. We shall 
continue to work for the same causes even when we do not. work in the same way. 

p Wath affectionate regard, ete., ete. 
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On June 10th Mr. Bryan issued a formal statement of his position, de- 
fining in detail the methods of effecting a peaceful settlement as to which 
Mr. Bryan had said in his letter of resignation, ‘‘ we find ourselves differ- 
ing irreconcilably.” ‘This statement follows: 


My reason for resigning is clearly stated in my letter of resignation, namely, that 
I may employ- as a private citizen, the means which the President does not feel at 
liberty to employ. I honor him for doing what he believes to be right, and I am sure 
that he desires, as I do, to find a peaceful solution of the problem which has been 
created by the action of the submarines. 

Two of the points on which we differ, each conscientious in his conviction, are: 

First, as to the suggestion of investigation by an international commission, and 

Second, as to warning Americans against traveling on belligerent vessels or with 
cargoes of ammunition. 

I believe that this nation should frankly state to Germany that we are willing to 
apply in this case the principle which we are bound by treaty to apply to disputes be- 
tween the United States and thirty countries with which we have made treaties, pro- 
viding for investigation of all disputes of every character and nature. 

These treaties, negotiated under this Administration, make war practically im- 
possible between this country and these thirty governments, representing nearly 
three-fourths of all the people of the world. 

Among the nations with which we have these treaties are Great Britain, France and 
Russia. No matter what disputes may arise between us and these treaty nations, we 
agree that there shall be no declaration and no commencement of hostilities until the 
matters in dispute have been investigated by an international commission, and a 
year’s time is allowed for investigation and report. This plan was offered to all the 
nations without any exceptions whatever, and Germany was one of the nations that 
accepted the principle, being the twelfth, I think, to accept. 

No treaty was actually entered into with Germany, but I cannot see that that 
should stand in the way when both nations indorsed the principle. I do not know 
whether Germany would accept the offer, but our country should, in my judgment, 
make the offer. Such an offer, if accepted, would at once relieve the tension and 
silence all the jingoes who are demanding war. 

Germany has always been a friendly nation, and a great many i our people are of 
German ancestry. Why should we not deal with Germany according to this plan to 
which the nation has pledged its support? 

The second point of difference is as to the course which should be pursued in regard 
to Americans traveling on belligerent ships or with cargoes of ammunition. 

Why should an American citizen be permitted to involve his country in war by 
traveling upon a belligerent ship, when he knows that the ship will pass through a 
danger zone? The question is not whether an American citizen has a right, under 
international law, to travel on a belligerent ship; the question is whether he ought not, 
out of consideration for his country, if not for his own safety, avoid danger when 
avoidance is possible. 

It is a very one-sided citizenship that compels a government to go to war over a 
citizen’s rights and yet relieve the citizen of all obligations to consider his nation’s 
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welfare. I do not know just how far the President can legally go in actually prevent- 
ing Americans from traveling on belligerent ships, but I believe the Government 
should go as far as it can, and that in case of doubt it should give the benefit of the 
doubt to the Government. 

But even if the Government could not legally prevent citizens from traveling on 
belligerent ships, it could, and in my judgment should, earnestly advise American 
citizens not to risk themselves or the peace of their country, and I have no doubt 
that these warnings would be heeded. 

President Taft advised Americans to leave Mexico when insurrection broke out 
there, and President Wilson has repeated the advice. This advice, in my judgment, - 
was eminently wise, and I think the same course should be followed in regard to 
warning Americans to keep off vessels subject to attack. . l 

I think, too, that American passenger ships should be prohibited from carrying. 
ammunition. The lives of passengers ought not to be endangered by cargoes of am- . 
munition whether that danger comes from possible explosions within or from possible 
attacks from without. Passengers and ammunition should not travel together. 
The attempt to prevent American citizens from incurring these risks is entirely con- 
sistent with the effort which our Government is making to prevent attacks from sub- 
marines. 

The use of, one remedy does not exclude te use of the other. The most familiar 
illustration is to be found in the action taken by municipal authorities during a riot. 
„it is the duty of the mayor to suppress the mob, and to prevent violence, but he 
does not hesitate to warn citizens to keep off the streets during the riots. He does not 
question their right to use the streets, but for their own protection and in the interest 
of order he warns them not to incur the risks involved in going upon the streets when 
men sre shooting at each other. 

The President does not feel justified in EN the action above stated. . That is, 
he does not feel justified, first, in suggesting the submission of the controversy to in- 
vestigation, or, second, in warning the people not to incur the extra hazards in travel- 
ing on belligerent ships or on ships carrying ammunition. And he may be right in 
the position he has taken, but as a private citizen I am free to urge both of these 
propositions, and to call publie attention to these remedies in the hope of securing 
such an expression of public sentiment as will support the President in employing 
these remedies, if, in the future, he finds it consistent with his sense of duty to favor 
them.! 


On jane 11th Mr. Bryan issued a further statement on what he called 
the real issue, addressed to the American people. This statement follows, 
as it explains in Mr. Bryan’s own words the-convictions which caused 
him to oppose the President’s policy and to surrender the Secretaryship 
of State rather than to surrender his convictions: 


‘You now have before you the text of the note to Germany—the note which it 
would have been my official duty to gign had I remained Secretary of State. I ask 
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you to sit in judgment ae my decdaonk to resign rather than to share responsibility 
for it. 

I am gure you will credit me with honorable motives, but that is not enough. Good 
intentions could not atone for a mistake at such a time, on such a subject, and under 
such circumstances. If your verdict is against me J ask no mercy; I desire none if I 
have acted unwisely. 

A man in public life must act according to his conscience, but, however conscien- 
tiously he acts, he must be prepared to accept without complaint any condemnation 
which his own errors may bring upon him; he must be willing to bear any deserved 
punishment, from ostracism to execution. But hear me before you pass sentence. 

The President and I agree in purpose; we desire a peaceful solution of the dispute 
which has arisen between the United States and Germany. We not only desire it, 
but, with equal fervor, we pray for it; but we differ irreconcilably as to the means of 
securing it. 

If it were merely a personal difference, it would be a matter of little moment, for 
all the presumptions are on his side—the presumptions that go with power and au- 
thority. He is your President, I am a private citizen without office or title—but one 
of the one hundred million of inhabitants. 

But the real issue is not between persons, it is between systems, and I rely for 
vindication wholly upon the strength of the position taken. 

Among the influences which governments employ in dealing with each other there 
are two which are preéminent and antagonistic—force and persuasion. Force speaks 
with firmness and acts through the ultimatum; persuasion employs argument, courts 
investigation, and depends upon negotiation.. Force represents the old system—the 
_system that must pass away; persuasion represents the new system—the system that 
has been growing, all too slowly, it is true, but growing for 1,900 years. In the old 
system war is the chief cornerstone—war, which at its best is little better than war 
at its worst; the new system contemplates an universal brotherhood established 
through the uplifting power of example. 

If I correctly interpret the note to Germany, it conforms to the standards of the 
old system rather than to the rules of the new,-and I cheerfully admit that it is abund- 
antly supported by precedents—precedents written in characters of blood upon almost - 
every page of human history. Austria furnishes the most recent precedent; it was 
Austria’s firmness that dictated the ultimatum against Serbia, which set the world 
at war. 

Every ruler now participating in this unparalleled conflict has proclaimed his 
desire for peace and denied responsibility for the war, and it is only charitable that 
we should credit all of them with good faith. They desired peace, but they sought 
it according to the rules of the old system. They believed that firmness would give 
the best assurance of the maintenance of peace, and, faithfully following precedent, 
they went so near the fire that they were, one after another, sucked into the contest. 

Never before have the frightful follies of this fatal system been so clearly revealed 
as now. The most civilized and enlightened—aye, the most Christian—of the na- 
tions of Europe are grappling with each other as if in a death struggle. They are 
sacrificing the best and bravest of their sons on the battlefield; they are converting 
their gardens into cemeteries and their homes into houses.of mourning; they are 
taxing the wealth of to-day and laying a burden of debt on the toil of the future; 
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they have filled the air with thunder-bolta 1 more deadly than those of Jove, and they 
have multiplied the perils of the deep. 

Adding fresh fuel to the flame of hate, they have daily devised new horrors, until 
one side is endeavoring to drown noncombatant men, women, and children at. sea, 
_ while the other side seeks to starve noncombatant men, women, and children on 
land.’ And they are so absorbed in alternate retaliations and in competitive cruelties 
that they seem, for the time being, blind to the rights of neutrals and deaf to the ap- 
peals of humanity. A tree is known by its fruit. The war in Europe is the ripened 
fruit of the old system. 

This is what firmness, supported by force, has done in the Old World; shall we invite 
- it to cross the Atlantic? Already the jingoes of our own country have caught the 
- fabies from the dogs of war; shall the opponents of organized slaughter be silent while 
the disease spreads? 

As an humble follower of the Prince of Peace, as a devoted believer in the prophecy 
that ‘‘they that take the sword shall perish with the sword,” I beg to be counted 
among those who earnestly urge the adoption of a course in this matter which will 
leave no doubt of our Government’s willingness to continue negotiations with Ger- 
many until an amicable understanding is reached, or at least until, the stress of war over, 
we can appeal from Philip drunk with carnage to Philip sobered by the memories 
of an historic friendship and by a recollection of the innumerable ties of kinship - 
that bind the Fatherland to the United States. 

Some nation must lead the world out of the black night of war into the light of that 
day when ‘swords shall be beaten into plowshares.” Why not make that honor - 
ours? Some day—why not now?—The nations will learn that enduring peace cannot 
be built upon fear—that good-will does not grow upon the stalk of violence. Some 
day the nations will place their trust in love, the weapon for which there is no shield; 
in love, that suffereth long and is kind; in love, that is not easily provoked, that 
‘ beareth all things, believeth all things, hopeth.all things, endureth all things; in love, 
which, though despised as weakness by the worshippers of Mars, abideth when all 
else fails.* 


Opinions differ as to the wisdom of Mr. Bryan’s resignation, when he 
agreed with the President as to the object but differed only as to the 
means of carrying it into effect; and opinions likewise differ as to the 
propriety of explaining in detail his reasons for resigning at a time of 
great tension with Germany, and indeed before the Lusitama note which 
Mr. Bryan. refused to sign had been received at Berlin or made public by 
either government. Without expressing any opinion on these difficult 
and perplexing questions, about which the wisest seem to differ, and 
without discussing the question raised by Mr. Bryan of the propriety of 
Americans traveling on belligerent ships or with cargoes of ammunition; 
it should be said, in fairness to Mr. Bryan, that he believed the Adminis- 
tration to be légaly bound by the principle incorporated i in the thirty 
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commission of inquiry treaties negotiated by him as Secretary of State, 
twenty-eight of which have been duly approved by the Senate and pro- 
claimed by the President of the United States; and that the Administra- 
tion was morally bound to apply the principle of the commission of in- 
quiry treaties to disputes with other nations which, like Germany, were 
not parties to actual treaties, but had accepted them in principle. Re- 
garding this contention there is also much difference of opinion; but 
again it should be said, in fairness to Mr. Bryan, that he accepted the 
Secretaryship of State with the understanding that he should negotiate 
commission of inquiry treaties with the Powers willing to conclude 
them, and that the authorization’ so to do influenced him to accept 
the Secretaryship of State, as Mr. Bryan has stated on more than one 
occasion to the -writer of this editorial comment before the Lusitania 
incident occurred. 

The commission of inquiry treaties are themselves the subject of much 
discussion. Many believe—and the writer of this comment shares the 
belief—that the treaties are very important documents, especially the 
series based upon the treaty between the Netherlands and the United 
States. That treaty, it will be recalled, provides that all disputes not 
covered by arbitration treaties or agreements, or not submitted to 
arbitration, shall, upon the failure of diplomacy, be submitted for in- 
vestigation and report to a permanent commission of inquiry; that the 
international commission may, without the request of either govern- 
ment offer its services; that the governments shall furnish the interna- 
tional commission with the means and facilities required for its inves- 
tigation and report; that the commission shal] have a year in which to 
complete its report, unless the time be extended; and that the report 
when presented does not bind the nations to comply with its terms, asitis 
specifically stated in Article 3 of the treaty that “The high contracting 
parties reserve the right to act independently on the subject-matter 
of the dispute after the report of the commission shall have been sub- 
mitted.” That is to say, if treaties of arbitration exist, covering a par- 
ticular dispute, then the controversy is to be arbitrated according to the 
treaty of arbitration, or if there be a treaty providing a different method 
of solution, then that method is to be followed. If, however, the 
disputes have not been actually referred to arbitration or the particular 
method followed agreed upon in other treaties, then the question is to 
be referred to the investigation and report of a commission whose com- 
position is known in advance and whose members are appointed in ad- 
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vance of the controversy. The nations show their good faith by agreeing 
not to declare or to begin hostilities during the investigation or before 
the report is submitted, as it would be both a farce and a scandal to sub- 
mit the question to the commission and, during the course of its inves- 
tigation, to resort to arms. The report will only be complied with if 
public opinion forces compliance, and this can only be the case if the 
report itself is so carefully drafted and considered as to enlist public 
opinion in its behalf. 

To those who believe that physical force. both generates and sanc- 
tions law these treaties are sorry performances. To those who believe 
that public opinion both generates and sanctions law these treaties will 
seem to mark the beginning of a better day. l 

‘Mr. Bryan entered the Department of State to do a certain thing, and 
he did it. It is for time to determine whether it was i worth doing and 
whether he did it well. 


THE CONTROVERSY BETWEEN THA UNITED STATES AND GERMANY 
OVER THE USE OF SUBMARINES AGAINST MERCHANT VESSELS 


Important questions of international Jaw and humanity have been 
raised during the last few months by the repeated and relentless attacks 
of German submarine torpedo boats upon merchant vessels found 
within the war zone prescribed in the proclamation of the German ad- 
miralty of February 4, 1915. While the whole civilized world has a vital 
interest in the solution of these questions, the United States, as the lead- 
ing and most seriously affected neutral nation, has protested in a series 
of impressive and statesmanlike diplomatic documents, and has vig- 
orously maintained the protest made to Germany against the carrying 
out of the threats against merchant shipping visiting the war zone as 


. far as American ships and lives are concerned. 


The German proclamation of February 4th pinouiioed that every 
enemy ship found within the war zone would be destroyed, that neutral 
ships found therein would be exposed to danger from accidents and from 
mistaken identity because of the mibuse of neutral flags by enemy ships, 
and that the measures to make the proclamation effective would be 
carried out even if they endangered the lives of the passengers and crew. 
In the execution of the proclamation, several incidents have occurred 
which have brought Germany and the United States to the verge at 
least, of the severance or diplomatic relations. 
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On March 28, 1915, the British steamer Falaba with 160 passengers 
and 90 in the’ crew was sunk by a torpedo fired from a German subma- 
rine, resulting in the death of 111 of the persons on board, including one 
‘American. 

On April 28th the American steamer Cushing, bound from Phila- 
delphia to Rotterdam with a cargo of petroleum and oil, was bombarded 
by bombs from a German airship but apparently without effect, as the 
steamer was able to proceed to her destination. 

On May Ist the American oil tank steamer Gulflighi, bound from Port 
Arthur, Texas, to Rouen, France, was torpedoed by a German sub- 
marine, resulting in damage to the ship and the death of the captain and 
two of the crew. The steamer was subsequently taken into a British 
port. 

On May 7th one of the largest passenger ships in the world, the British 
steamer Lusitania, was torpedoed while bound from New York to Liver- 
pool with 1,959 persons on board, and sunk with a loss of over -1,198 
souls, including 124 American citizens. 

It will be noted that the German proclamation applied to both enemy 
and neutral vessels; that the destruction of the former was to be inten- 
tional and deliberate while the latter were warned against accidents from 
mines, as subsequently explained, and attacks by mistake. The fore- 
going incidents included the deliberate sinking by torpedoes of bellig- 
erent merchant vessels, upon which American citizens were being carried 
as passengers, and attacks upon American vessels by a submarine and’ 
airships. Neither of the attacks upon the latter vessels could be attrib- 
uted to accidental contact with mines, and in order to bring them 
within the provisions of the German warning, Germany alleged that they 
resulted from mistaken identity. 

In the ensuing correspondence the United States has maintained that 
the high seas are free; that American citizens have a right to take their 
ships and to travel wherever their legitimate business calls them upon 
the high seas; and that the proclamation and warning issued by Germany 
cannot operate as in any degree an abbreviation of these rights. The 
United States refuses to admit that, unless a blockade is proclaimed and 
effectively maintained, a belligerent has any right to interfere with 
neutral vessels except to exercise the right of visit and search and to sub- 
ject the vessel and cargo to the recognized legal consequences which 
follow the establishment through the process of visit and search of the 
belligerent nationality of the vessel or the contraband character of its 
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cargo. To attack and destroy merchant vessels on sight the United 
States regards as “unprecedented in naval warfare,” and the destruction 
of American lives upon merchantmen “an indefensible violation of neu- 
tral rights.” Concerning the threatened dangers to neutral vessels be- 
cause of the alleged misuse of neutral flags, the United States holds that 


- the suspicion that enemy ships are using neutral flags improperly can- 


not create a just presumption that all ships traversing the prescribed 
area are subject to the same suspicion, and points out that the right of 
visit and search is recognized as legitimate and necessary in order to 
determine such questions. 

Germany makes a general defense of the war zone proclamation and 
submarine activities first, as acts of retaliation against her enemies, 
secondly, as justified by the neutrals’ toleration of Great Britain’s in- 
terference with their commerce with Germany; thirdly, as the means of 
stopping her enemies’ supply of war materials from neutrals, which the 
neutral governments have failed to suppress; and, finally, because 
Germany’s warning was given in ample time for neutrals to avoid the 
war zone, and she is therefore relieved of responsibility for “accidents” 
within the zone. 

As to these propositions the United States replies that “a belligerent 
act of retaliation is per se an act beyond the law, and the defense of an 
act as retaliatory is an admission that it is illegal”; that however jus- 
tifiable such acts may be thought to be against an enemy, they are 
manifestly indefensible if they deprive neutrals of their acknowledged 
rights; that the policy of the belligerents with reference to neutral trade 
can only be discussed with those governments and is irrelevant to Ger- 
many’s violation of American rights; that the United States is not open 
to any charge of unneutral action to justify acts of retaliation against 
it; and, finally, that no warning that an illegal and inhuman act will be 
committed can possibly be accepted as an excuse for that act or as an 
- abatement of the responsibility for its commission. 

In answer to America’s demands that Germany legitimately establish 
through visit and search, her right to deal with merchant vessels, the 
latter government contends, with reference to enemy ships, that the 
distinction between merchantmen and warships has been obliterated by — 
the order to British merchantmen to arm themselves and to ram and 
otherwise to resist German submarines; that it would be dangerous for 
German submarines to attempt to visit and search them and they are 
therefore not in a position to observe the rules of capture; that neutral 
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persons who travel upon such enemy merchantmen thereby expose 
themselves to the dangers of war, and that accidents which befall 
neutrals on such ships in the war zone are not different from accidents 
ta which neutrals are exposed in the seat of war on land, whenever they 
betake themselves into dangerous localities in spite of previous warnings. 
Germany declines to admit that the presence of American citizens on 
board enemy ships can protect such ships from attack, and ‘in order to 
furnish adequate facilities for the traveling of Americans across the 
Atlantic Ocean under the American flag, she suggested an agreement 
between the two governments for the transfer to the American flag of a 
number of neutral passenger steamers and, if necessary, of four enemy 
passenger steamers. 

With reference to the visit and search of neutral vessels, Germany 
holds that while it is not her intention deliberately to attack and destroy 
such vessels, the disguising of British ships under neutral flags makes it 
difficult for the German submarines to recognize neutral vessels, and the 
danger to which the commander and the submarine would be exposed in 
attempting to visit and search an armed enemy ship in disguise, and the 
necessity of making the German measures effective at all events, make 
visit and search impossible, except when neutral vessels are recognizable 
as such. In order to avoid the possibility of mistaking American for 
hostile merchant vessels, Germany suggested that the United States 
convoy their ships carrying peaceable cargoes while traversing the war 
zone, or that such ships be made recognizable by special markings. 

The United States did not accept Germany’s suggestion of convoy 
and refused to entertain the offer to designate certain vessels which 
shall be free to travel in the war zone. Such an agreement, the United 
States asserted, would, by implication, subject other vessels to illegal 
attack, and would be an abandonment of the principles for which our 
government contends. In opposition to the reasons given by Germany 
for the non-observance of the rules of war with reference to visit and 
search, the United States sets up the indisputable mghts of Americans to 
take their ships into all parts of the high seas and to pursue their lawful 
errands as passengers on merchant ships of belligerent nationality. It 
recognizes the extraordinary conditions created by the war and the 
radical alterations of circumstance and method of attack produced by 
the use of instrumentalities of naval warfare which the nations did not 
have in view when the existing rules of international law were form- 
ulated, and it is ready to make every reasonable allowance for these 
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novel and unexpected aspects of war at sea; but it cannot consent to 
abate any essential or fundamental right of its people because of a mere 
alteration of circumstance. It insists that the lives of noncombatants, 
whether they be of neutral citizenship or citizens of one of the nations at 
war, cannot lawfully or rightfully be put in jeopardy by the capture or 
destruction of an unarmed merchantman, and that the commanders of 
submarines may do nothing that would involve the lives of noncom- 
batants or the safety of neutral ships, even at the cost of failing of their, 
object of capture or destruction. It is manifestly impossible, contends 
the United States, to use submarines against merchantmen without 
an inevitable violation of many sacred principles of justice and hu- 
manity, for it is practically impossible for the officers of a submarine to 
visit a merchantman at sea and examine her papers and cargo; it is 
practically impossible for them to make a prize of her; if they cannot 
put a prize crew on board of her, they cannot sink her without leaving 
all her crew and all on board of her to the mercy of the sea in small 
boats, and in some cases time enough for even that poor measure of 
safety is not given. The United States firmly maintains that the 
rights of neutrals in time of war are based, not upon expediency, but 
upon immutable principles; that it is the duty and obligation of bellig- 
erents to find a way to adapt the new circumstances to them, and that 
if a belligerent cannot retaliate against an enemy without.injuring the 
` lives and property of neutrals, humanity, justice and a due regard for 
the sovereignty and dignity of neutral powers should dictate that the - 
practice be discontinued. . 

In the course of the discussion, Germany acknowledged her liability 
in the case of the torpedoing of the American steamer Gulfitght, and 
offered compensation for the damages sustained by American citizens. 
The steamer, it was explained, was mistaken for an enemy vessel, 
because it was convoyed by British ships and had no-distinctive marks 
to show that it was neutral. . 

Concerning the attack by airships on the American steamer Cushing, 
Germany also indicated her willingness to acknowledge liability and 
make reparation, but after an investigation, she was unable definitely to 
establish the attack in fact. A German aviator had attacked what he 
thought was a hostile vessel, which may possibly have been the Cush- 
ing, at the time and place of the attack on the latter, but the vessel in 
question carried no flag and displayed no neutral markings. The 
- United States was asked to submit the evidence in its possession. 
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With reference to the attack on the British steamer Falaba, Germany | 
stated that it was the intention of the commander of the submarine to 
allow the passengers and crew ample time to save themselves, but the 


captain of the Falaba disregarded the order to lay to and took flight, - - 


sending up rocket signals for help, whereupon the German commander 
ordered the passengers and crew to leave the ship within ten minutes. 
Twenty-three minutes were actually allowed before the torpedo was 
fired, and then only upon the approach of suspicious steamers. ‘The 
United States declined to accept this explanation as in any way relieving 
Germany of responsibility for the loss of American lives. It took the 
ground that an effort on the part of a merchantman to escape capture 
and secure assistance does not alter the obligation of the capturing vessel 
in respect of the safety of the lives on board after the vessel had ceased - 
her attempt to escape. “Nothing but actual forcible resistance or con- 
tinued efforts to escape by flight when ordered to stop for the purpose 
of visit on the part of the merchantman has ever been held to forfeit the 
lives of her passengers or crew.” 

In explanation of the attack upon the Lusitania, Germany alleged 
that the vessel was equipped with masked guns, supplied with trained 
gunners and special ammunition, transported Canadian troops, carried a 
cargo of explosives prohibited by the laws of the United States to 
passenger vessels, and was serving virtually as an auxiliary to the 
British naval forces. It was also alleged that the vessel had a large 
cargo of ammunition destined for Great Britain, in the destruction of 
which Germany acted in self-defense; that if the commander of the 
submarine had allowed the passengers and crew time to put out in 
boats before firing the torpedo, his own vessel would surely have been 
destroyed; that it might reasonably have, been expected that such a 
mighty ship would have remained above water long enough after being 
torpedoed to permit the passengers to enter the ship’s boats; and that 
the rapid sinking of the vessel was primarily due to the explosion of the 
cargo of ammunition caused by the torpedo. The United States made a 
flat denial, based upon official information, that the Lusitania was 
armed for offensive action; that she was serving as a transport; that she 
carried a cargo prohibited by the statutes of the United States and that 
she was a naval vessel of Great Britain. The contentions of Germany 
regarding the carriage of contraband and its explosion by the torpedo 
the United States regarded as irrelevant to the question of the legality 
of the methods used by the German naval authorities in sinking the 
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vessel, and it reiterated its stand taken in the Falaba case that only the 
actual resistance of the vessel to capture or refusal to stop when ordered 
to do so for the purpose of visit could have offered the commander of 
the submarine any justification for so much as putting the lives of those 
on board in jeopardy. “Whatever be the other facts regarding the 
Lusitania,” concluded the American note on this point, “the principal 
fact is that a great steamer, primarily and chiefly a conveyance for 
passengers, and carrying more than’a thousand souls who had no part — 
or lot in the conduct of the war, was torpedoed and sunk without so 
much as a challenge or a warning, and that men, women and children 
were sent to their death in circumstances unparalleled in modern war- 
fare.” The United States demanded a disavowal of the act of the 
German naval commander in sinking the Lusitania, reparation for the 
- American lives lost, and warned Germany that a repetition of acts of 
her naval authorities in contravention of the neutral rights of American ° 
citizens would be regarded as “deliberately unfriendly.” 

A mighty belligerent has thus been brought, so to speak, before the 
bar of humanity and civilization to answer a no less powerful neu- 
tral for alleged infractions of the laws governing their relations in the 
. society of nations, of which they both are members. The magnitude of 
thematerial interests entrusted to the care of each government and the 
great influence which each exerts upon the practice and customs of 
international relationships make the outcome of the controversy of 
much importance to both, and neither can afford to give up any rights 
which they legitimately possess nor suffer any infringement or diminu- 
tion thereof at the hands of the other. ; 

Germany does not deny the facts nor dispute the principles of law 
invoked by the United States, but sets up other facts and reasons to 
justify her course of action. Her replies amount. virtually to a plea of 
confession and avoidance and the burden of proof therefore rests upon 
her. An examination of her answer will show whether or not, she has 
made out her case. 

Germany pleads, in the first place, the necessity for retaliation against 
her enemies, but in carrying out her measures she draws no distinction 
between enemy and friend and inflicts the most extreme penalty upon 
both alike.. According to accepted doctrines retaliation may be jus- 
tified in war only against an enemy for failing to observe the rules of war 
-and humanity. It finds no place in the body of rules regulating the 
relations of neutrals and belligerents. But in order to establish some 
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basis for including neutrals within the punishment meted out to her 
enemies, Germany practically alleges that’ her acts of retaliation are 
designedly directed against neutrals because they have failed to force 
Great Britain to allow them to trade with Germany. Prohibitions of 
commercial intercourse may justify acts of retaliation in kind, but the 
claim of the right of a belligerent to retaliate against a neutral for acts 
' of the enemy in interfering with commerce between their respective 
countries is one which the United States has shown itself in historic 
times to be unwilling to accept at any cost. It is the duty, not of the 
neutral, but primarily of the belligerent who depends so much upon 
foreign commerce, to protect that commerce from the interference of 
his enemy and if he is unable to protect himself in this way, he’ must 
take the consequences of his own weakness. He cannot be heard to say 
that his weakness is an excuse for attacks upon a neutral. The neutral 
alone determines the measures he will take to protect his legitimate 
trade. As long as he acts impartially between the belligerents they 
have no cause whatever for complaint, and in determining the neutral’s 
impartiality the relative military and naval strength of the respective 
belligerents is not a matter which can be taken into consideration. - 

The interruption-of trade between Germany and the United States 
cannot be attributed to any act of the United States, but is caused: 
exclusively by the acts of Germany’s enemies. Protests have been 
lodged with Great Britain on every occasion when the United States 
considered that its rights as a neutral trader required such a protest. 
If the diplomatic correspondence with Great Britain has been con- 
ducted in less vigorous terms than that with Germany, it is because of 
the difference in the methods employed by the two belligerents in 
asserting their alleged belligerent rights. On the one hand, not a 
single American ship or cargo has been destroyed, not a single Amer- 
ican life endangered or taken, and for the cargoes detained compensa- 
tion in many cases has already been paid; while, on the other hand, 
attempts have been made to destroy American vessels with their cargoes, 
and in one case at least the attempt was successful, and hundreds of 
American lives have been ruthlessly jeopardized and in some instances 
sacrificed. In the absence of any acts on the part of the United States 
or its citizens, illegal according to the accepted principles of interna- 
tional law, Germany has no basis whatever for taking any action against 
them, illegal according to the same principles, and her justification of 
such illegal acts on the ground of retaliation is therefore untenable. 
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Passing from Germany’s allegation that her acts beyond the law 
are justified as measures of retaliation, an examination will now be 
made of her explanation of those acts on grounds coming within the 
law. -+ - 
The first contention of this kind is that the attacks of submarines are 
justified as a means of stopping the supply of war material to Germany’s 
enemies. A belligerent has always exercised the right of preventing 
contraband trade with the enemy, and while neutrals have an undoubted - 
right to engage in such trade, they cannot object if a belligerent seizes 
and confiscates it before it reaches its enemy destination. But aside 
from the question of the regulation of the manner of seizure and con- 
demnation, the penalty which may be inflicted upon a neutral for en- 
gaging in the carriage of contraband must not exceed his offence against. 
the belligerent. - The right to confiscate a contraband cargo has never ~ 
been and is not now disputed; the law books and decisions of prize courts 
teem with discussions as to the circumstarices under which a ship and 
innocent cargo may be confiscated; and both ship and cargo may, in 
exceptional cases, be destroyed; but the authorities and precedents will 
be searched in vain for any justification or excuse for taking the lives of 
the persons òn board a ship carrying contraband cargo. No personal 
' penalty has ever attached to neutrals for carrying contraband, except 
the risk of the loss of ship and cargo, nor has any inconvenience been 
suffered by neutral passengers on contraband-carrying ships, except the 
. possible breaking up of their voyage. The infliction by Germany in the 
present war of the extreme penalty of death is therefore as unjustifiable 
on this ground as it is upon the ground of retaliation. 

The statement that Germany is relieved of responsibility because of 
the warning issued before the acts were committed hardly deserves men- 
tion in the discussion of questions as serious as those under considera- 
tion. A threat to do an illegal act is, according to municipal law, a 
separate crime in itself, and although Germany’s threat may not be a 
crime under international law, her warning that an illegal act under - 
international law is to be committed cannot justify her commission of. 
the act: it rather aggravates the offence by ee premeditation and 
design. . 

Recognizing the weakness of her position on ane grounds previously ` 
discussed, Germany makes specific reply to the objections raised- by the 
_ United States to attacks by submarines upon merchant vessels without 
first ascertaining their nationality or the contraband character of their 
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cargo, to their confiscation by destruction without condemnation through 
the usual prize court proceedings, and to the failure of the submarine to 
provide for the safety of the passengers and crew. 

Germany’s defense of the peremptory destruction of British vessels 
amounts to a denial that they have the status of merchant vessels. 
According to the German contention, the arming of merchant vessels 
for defensive purposes and the instructions to them to resist the attacks 
of German submarines take these vessels out of the category of merchant 
ships and convert them into war ships, which can be surprised and 
destroyed without warning, including their cargoes and all on board. 
This view is apparently an erroneous construction of the abolition of 
_privateering by the Declaration of Paris to mean that merchant ships 
cannot be armed for offensive purposes and cannot defend themselves 
if attacked.! But this doctrine is directly opposed to the Anglo-American 
practice, which recognizes the right of an enemy merchantman to defend 
itself against attack, and to escape if it can, but not to engage in aggres- 
sive warfare? The American doctrine was stated by Chief Justice 
Marshall in delivering the opinion of the Supreme Court of the United 
States in the case of the Nereide,’ decided on March 6, 1815. His deci- 
sion was reaffirmed three years later by the same court in the case of the 
Atalanta.’ In the decision first mentioned the Chief Justice held squarely 
that “a belligerent has a pérfect right to arm in his defense” and that 
“a neutral has a perfect right to transport his goods in a belligerent 
ship.” Discussing the relation of these rights to the rights of the enemy, 
the Chief Justice said: 


The neutral has no control over the belligerent right to arm-—-ought he to be ac- 
countable for the exercise of it? By placing neutral property in a belligerent ship, 
that property, according to the positive rules of law, does not cease to be neutral. 


1The German views will be found clearly stated in the work of Dr. Schramm, 
special adviser to the German Admiralty, entitled “Das Prisenrecht,” pp. 266-267, 
and the question is carefully considered by Dr. Heinrich Triepel, professor at the 
University of Berlin, in an article entitled “Der Wiederstand feindlicher Handels- 
schiffe gegen die Aufbrigung”’ in the Zeitschrift fur Völkerrecht, No. 8, p. 378. 

2 For an exposition of the British policy of arming merchant vessels and an his- 
torical review of the practice, see the article in this Journa for October, 1914, p. 705, 
by Mr. A. Pearce Higgins, lecturer of international law at the London School of 
Economic and Political Science, formerly deputy Whewell professor of international 
law in the University of Cambridge. 

39 Cranch, 389. 

- 43 Wheaton, 409. 
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Why should it be changed by the exercise of a belligerent right, universally ac- 
knowledged, and in common use when the rule was laid down, and over which the 
neutral had no control? 

The belligerent answers, that by arming, his rights are ioak By placing his 
goods under the guns of an enemy, the neutral has taken part with the enemy, and 
assumed the hostile character. Previous to that examination which the court hhs 
been able to make of the reasoning by which this proposition is sustained, one re- 
mark will be made, which applies to a great part of it. The argument which, taken. 
in its fair sense, would prove that it is unlawful to deposit goods for transportation 
in the vessel of an enemy, generally, however imposing its form, must be unsound, 
because it is in contradiction to acknowledged law. 


The Chief Justice then went further and held that the resistance of the 
enemy vessel to capture did not infect, as it were, the property of the 
neutral carrier, and that the property of the neutral would not share the 
fate of the enemy vessel unless the owner took part in the resistance to 
capture. Referring to the character of such a vessel and the risk assumed 
by neutrals in employing it as a means of transportation,.the Chief 
Justice remarked: 


She is an open and declared belligerent; claiming all the rights, and subject to all 
the dangers; of the belligerent character. She conveys neutral property, which does 
not engage in her warlike equipments, nor in any employment she may make of them; 
which is put on board solely for the purpose of transportation, and which encounters 
the hazard incident to its situation; the hazard of being taken into port, and obliged to 
seek other conveyance, should tts carrier be captured. 


The status of passengers was not and could not have been involved in 
this case, for that question has been raised for the first time by Germany 
in the present war. Their personal security was so firmly established in 
the practice of nations that the Chief Justice took occasion to reinforce — 
his conclusion as to the goods on board by drawing an analogy between 
the status of neutral passengers and the position of neutral goods. He 
used the following language: 


If the neutral character of the goods is forfeited by the resistance of the belliger- 
ent vessel, why ts not the neutral character of the passengers forfeited by the same cause? . 
The master and crew are prisoners of war, why are not those passengers who did not 
engage in the conflict, also prisoners? That they are not, would seem to the court 
to afford a strong argument in favor of the-goods. The law would operate in the 
game manner on both. 


This case is more significant because the neutral owner of the goods was 
actually on board the armed merchant vessel at the time of seizure and 
during its resistance to capture. 
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The holding that merchant vessels may be armed for defensive pur- 
poses was actually applied in the practice of the United States during 
the present war before the submarine issue was raised. A circular issued 
by the Department of State on September 19, 1914, with reference to the 
status of armed merchant vessels,’ declares that “a merchant vessel 
of belligerent nationality may carry an armament and ammunition for 
the sole purpose of defense without acquiring the character of a ship of 
war,” and the character of a defensive armament is defined in detail. 

The opinion of Chief Justice Marshall on these pomts represents the 
mature conclusions of a great jurist applying, after careful examination 
and thorough ‘consideration, the principles of the law of nations, which 
the United States, with commendable firmness declares are immutable 
and cannot be modified by a single nation for reasons of expediency. 

Assuming that proper steps are taken for the safety of the passengers 
and crew and the security of the neutral cargo on board an enemy vessel, 
no doubt can be raised as to the right of the German submarines to de- 
stroy the vessel itself. In the case of enemy vessels, capture, that is to 
say, seizure with intent to retain, passes title immediately to the captor’s 
government. The intervention of a prize court is necessary only in 
order to pass the title from the capturing government to an individual 
claimant, if there be a municipal statute giving the individual captors an 
interest in the vessel or property. This is, however, a matter of indif- 
ference to the proprietors of the enemy ship. As soon as it is seized they 
lose their title and, barrmg recapture, the vessel is lost to them, and it is 
all one to the erstwhile owner whether the ship be sunk or whether it be 
taken into an enemy port.’ 

The destruction of neutral vessels or of neutral property on board an 
enemy vessel is, however, a very different matter. The neutral does not 
lose title to his vessel or cargo until it has been legally condemned 
according to the regular course of proceedings in a prize court for reasons 
recognized by international law as just grounds for condemnation. 
Such proceedings should not be held upon the quarter deck of a warship 
nor after the vessel with its papers has been destroyed. While danger 
to the capturing vessel or to the success of its operations, distance from 
the home port, or other circumstances, may justify the destruction of an 
enemy vessel, it has been held by the prize courts that such reasons can- 
not justify the destruction of a neutral vessel, or of enemy vessels when 


5Supplement to this Journau for January, 1915, p. 121. 
€ Hall, International Law, 4th Edition, pp. 474-5, 477. 
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there is neutral cargo on board, and if there is any doubt as to the cap- 
tor’s power to bring such a vessel to adjudication, it is his duty to release > 
her.’ Lord Stowell, in a case decided in 1819 è went so far as to declare 
that the destruction of neutral property without bringing it in for ad- 
judication “cannot be justified to the neutral owner by the gravest 
importance of such an act to the public service of the captor’s own 
state. To the neutral it can only be justified, under any such cir- 
cumstances, by a full restitution in value.” Where neutral lives, in- 
stead of neutral property, are destroyed, restitution in full value is 
impossible. l 

In the course of the discussion relating to neutral vessels, Germany 
has modified her original warning that, in order to avoid mistakes, such ` 
ships keep entirely away from the war zone, by suggesting that- such 
` vessels when navigating the war zone be convoyed or be made recogniz- 
able as neutral by special markings. The reasons given for requiring 
neutrals to take these precautions is that British ships are sailing under. 
neutral flags, and that neutral ships sailing under their own flags may be 
_ mistaken for enemy ships. Here again Germany seeks to impose upon 
neutrals an entirely new and illegal burden. The disguising of the ships ` 
of belligerents is a longstanding practice of naval warfare, and is ex- 
pressly recognized in the German Prize Code. It is a matter over which 
neutrals have no control and they. have never been punished for its ex- 
ercise. Indeed, one of the chief reasons for recognizing the right of visit 
and search of vessels flying neutral flags is precisely to determine if they 
are entitled to fly the neutral flag. The onus of proof of belligerent 
nationality has always rested upon the captor, but Germany now seeks 
to relieve herself of this duty and to impose it upon neutrals by forcing 
them, under penalty of destruction and death, to establish their neutral - 
character by external signs. The United States was, therefore, fully - 
justified in ignoring such suggestions. Further ample and sufficient 
reasons for disregarding them will also appear upon slight reflection. ~ 
To acknowledge Germany’s right to sink on sight vessels not distinc- — 
tively marked as neutral would, by implication, be an acquiescence in 
her claim to sink on sight other neutral vessels not so marked and enemy 
vessels which may have neutral persons and cargoes on board. The 
convoying of American vessels bound for enemy ports would in ad- 
dition give Germany an opportunity to insist that American vessels 

7 The Leucade, 2 Spinks, 228, 231. | 

8 The Felicity, 2 Dod. 381. 


EDITORIAL COMMENT 679 


bound for German or neutral ports be also convoyed and thus embroil 
the United States in the disputes between Germany and her enemies 
on the question of imports into Germany. 

A further excuse for the acts of her submarines is given in Germany’s 
allegation that it would endanger the safety of the German officers and 
submarines to attempt to visit and search British vessels, and even 
neutral vessels for fear of encountering a British vessel in disguise. 
This unfortunate embarrassment does not exist through any fault of the 
neutrals who may happen to be on board a British vessel or who are law- 
fully navigating their own vessels. It arises solely by reason of the 
difficulty of adapting such an instrument of warfare as the submarine to 
the universally recognized rules applicable to the capture of merchant 
vessels. The logic of such a situation would seem to require, not that 
neutrals be punished for Germany’s inability to comply with the rules, 
but that she accede to the demand of the United States and either de- 
vise means of adapting her practice to the rules or discontinue it. This 
acknowledgment by Germany of her inability to apply the rules of 
naval warfare is a conclusive verification of the statement contained in 
the American note of May 13th that “manifestly submarines cannot be 
used against merchantmen without an inevitable violation of many 
sacred principles of justice and humanity.” 

From this review of the questions at issue between Germany and the 
United States and the examination of the principles involved, the con- 
clusion is unavoidable that the warfare against merchant vessels as at 
present conducted by Germany is, in the words of Mr. Bryan while 
Secretary of State, “in clear violation of universally acknowledged in- 
ternational obligations” and constitutes, in the language of Secretary 
of State Lansing, “grave and unjustifiable violations of the rights of 
American citizens.” No matter how necessary such acts may be to the 
success of Germany’s naval and military operations, they are, again to 
quote Secretary Lansing, ‘‘manifestly indefensible when they deprive 
neutrals of their acknowledged rights.” These rights the United States 
enjoys not only under the general principles of international law, codified 
in some cases by international conventions adopted at The Hague to 
which both Germany and the’ United States are firmly bound, but the 
United States is specially entitled to them against Germany by virtue 
of the provisions of the treaty of 1828 between the United States and 
Prussia, which expressly stipulates that “if one of the contracting parties 
should be engaged in war with any other power, the free intercourse and 
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commerce of the subjects or citizens of the party remaining neuter with 
the belligerent powers shall not be interrupted.” 


‘THE QUESTIONS IN DISPUTE BETWEEN THE UNITED STATES AND GRHAT 
` BRITAIN WITH REFERENCE TO INTERFERENCE WITH NEUTRAL TRADE 


The government of Great Britain on March 1, 1915, notified the De- 
partment of State at Washington that the German proclamation of a 
war zone and its enforcement by submarines through indiscriminate 
destruction, instead of by regulated capture, with the object of prevent- 
ing commodities of all kinds, including food for the civil population, 
from reaching or leaving the British Isles or northern France had forced 
Great Britain and France to take retaliatory measures to prevent 
commodities of any kind from reaching or leaving Germany, by detain- 
ing and taking into port ships carrying goods of presumed enemy des- 
tination, ownership or origin. These measures would be enforced with- 
out risk to neutral ships or to neutral noncombatant lives and in.strict 
observance of the dictates of humanity. The vessels and cargo would 
not be confiscated unless they were otherwise liable to condemnation. 

The United States promptly, on March 5, 1915, interrogated the 
British and French Governments as to the meaning of this declaration. ' 
It pointed out that the right to prevent commodities of any kind from 
reaching or leaving Germany appertained to a state of blockade which, 
in this case, had not-been declared, while the announcement that the 

vessels and cargoes would not be confiscated for attempting to enter 
or leave Germany indicated a treatment as if no blockade existed. In this 
paradoxical situation the United States declared that neutrals had no 
standard by which to measure their rights and insisted that the declar- 
ing powers assert whether they rely upon the rules covering blockade or 
the rules applicable when no -blockade exists. It also pointed out that 
the announcement that vessels or cargoes detained for attempting to 
enter Germany would not be confiscated unless otherwise liable to con- 
demnation indicated that the rules of contraband were to be applied to 
the cargoes detained. Attention was called to the fact, however, that 
the rule covering noncontraband articles carried in neutral bottoms, re- 
quires that the cargoes be released and the ships allowed to proceed. 
According to the announcement, however, the ships were not to be 
allowed to proceed to their destination, and the United States inquired 
what was to be done with innocent and conditional contraband cargoes? 


a 
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As to cargoes coming out of Germany, the United States said that, under 
the rules governing enemy exports, only goods owned by enemy subjects 
in enemy bottoms are subject to seizure and condemnation, while by the 
declaration it is proposed to seize and take into port all goods of enemy 
“ownership or origin.” The United States maintained that the origin 
of goods destined to neutral territory on neutral ships is not and never 
has been a ground for forfeiture, except in case a blockade is proclaimed 
and maintained, and it was queried upon what principle of law the cargo 
or a neutral ship, sailing out of a German port, could be condemned? 
And if it was not condemned, what other legal course was open except 
to release it? In case the belligerents construed their declaration as an 
announcement of a blockade, the United States insisted that there should 
be some limit to the radius of activity of the blockading vessels so that 
neutral vessels would not be liable to seizure far from the scene of the 
blockade. 

Great Britain replied, on March 15th, that, succinctly stated, the ob- 
ject of the declaration is to establish a blockade to prevent vessels from 
carrying goods for or coming from Germany, but that in initiating a 
policy of blockade, the British Government felt reluctant to exact from 
neutral ships all the penalties attaching to a breach of blockade. In 
order to alleviate the burden which maritime war inevitably imposes on 
neutral seaborne commerce, Great Britain would refrain altogether from 
the exercise of the right to confiscate ships or cargoes which it had in 
respect of breaches of blockade, and would limit themselves to stopping 
the cargoes destined to or coming from the enemy’s territory. Concern- 
ing the radius of activity Great Britain stated that it was not intended 
to interfere with neutral vessels carrying an enemy cargo of a noncontra- 
band nature outside European waters, including the Mediterranean. 

Accompanying the British note was an order in council published on 
the same date indicating the manner in which the proposed measures 
would be carried out. The order applies to all vessels sailing after - 
March 1, 1915, not only to and from German ports, but to and from 
neutral ports. ) , 

All merchant vessels bound for German ports are required to dis- 
charge their cargoes in a British or allied port where, subject to the 
right of requisition by the crown, noncontraband goods will be restored 
to the persons entitled thereto under the direction of the prize court. 

All merchant vessels which sail from German ports are required to dis- 
charge goods laden at such ports, in a British or allied port where, sub- 
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ject to the right of requisition by the crown, they will be sold under the 
direction of the prize court and the proceeds dealt with in such manner 
as the court may deem to be just. Neutral property laden at German 
ports and discharged in British or allied ports, may be released on the 
application of the crown, and the proceeds of the sale of goods ladeñ in - 
Germany which had become neutral property before the date of the order 
in council, may be paid to the persons entitled thereto, but the proceeds 
of the sale of all other goods laden in Germany may not be paid out of 
court until the conclusion of peace. 

All merchant vessels bound for neutral ports carrying enemy property 
or goods with an enemy destination are required to discharge such goods 
and property in a British or allied port where, subject to the right of 
requisition by the crown, noncontraband goods will be restored to the 
persons entitled thereto upon such terms as the prize court may con- 
sider just. This provision does not apply to vessels carrying goode 
Jaden at German ports. 

All merchant vessels which sail from neutral ports with énemy prop- 
erty or goods of enemy origin may be required to discharge such goods in 
a British or allied port where, subject to the right of requisition by the 
crown, they will be sold and the proceeds dealt with in the discretion of 
the court. Neutral property of enemy origin may be released on applica- 
tion of the crown but no proceeds of sale may be paid out of court until 
the conclusion of peace, except upon application of the crown or proof 
_that the goods had become neutral property before the issuance of the 
order in council. | 

This order, the covering note explained, afforded a wide discretion to 
the prize court in dealing with the trade of neutrals in such manner as 
may in the circumstances be deemed just; and particular attention was 
directed to the following provision inserted in the order to facilitate 
claims by persons interested in any goods placed im the aed of the 

prize court under the order: 


Any person claiming to be interested in, or to have any claim in respect of, any goods 
(not being contraband of war), placed in the custody of the marshal of the prize court 
under this order, or in the proceeds of such goods, may forthwith issue a writ in the 
prize court against the proper officer of the Crown and apply for an order that the 
goods should be restored to him, or that their proceeds should be paid to him, or for 
such other order as the circumstances of the case may require. 


Great Britain gave assurances that the mstructions which would be 
issued to the fleet, executive officers and committees upon whom the 
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. order conferred powers, would impress upon them the duty of acting 
with the utmost despatch and of showing in every case such consideration 
for neutrals as may be compatible with the object of establishing the 
blockade. 

After an examination of this order in council the United States on 
March 30, 1915 informed Great Britain that, were its provisions to be 
actually carried into effect, it would constitute “a practical assertion of 
unlimited belligerent rights over neutral commerce within the whole 
European area, and an almost unqualified denial of the sovereign rights 
of the nations now at peace.” It was asserted by the United States that: 
“a nation’s sovereignty over its own ships and citizens under its own 
flag on the high seas in time of peace is unlimited; and that sovereignty 
suffers no diminution in time of war, except in so far as the practice and 
consent of civilized nations has limited it by the recognition of certain 
now clearly determined rights, which it is conceded may be exercised 
by nations which are at war.” These rights were enumerated as the 
right of visit and search and the right of capture and condemnation if, 
upon examination, a neutral vessel is found to be engaged in unneutral 
service or to be carrying contraband of war intended for an enemy’s 
government or armed forces; the right to establish and maintain a 
blockade of the enemy’s ports and coasts and to capture and condemn 
any vessel taken in trying to break the blockade; the right to detain and 
take into port for judicial examination all vessels which may be suspected 
for substantial reasons to be engaged in unneutral or contraband service, 
and to condemn them if the suspicion is sustained. “But such rights,” 
continued the American note, “long clearly defined both in doctrine 
and practice, have hitherto been held to be the only permissible excep- 
tions to the principle of universal equality of sovereignty on the high 
seas as between belligerents and nations not engaged in war.” 

Taking up the provisions of the order m council, the United States, 
assuming that a blockade exists and the doctrine of contraband as to 
unblockaded territory is rigidly enforced, entered a protest against Great 
Britain’s claim of the right to detain, requisition or confiscate innocent 
shipments which may be transported from the United States through 
neutral countries to belligerent territory and enemy goods which may 
be transported from neutral countries to the United States in neutral 
ships. 

Recurring to Great Britain’s notification that her measures con- 
stituted a blockade, the United States pointed out that the order in 
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council included not only the coasts and ports of Germany, but ‘“em- 
braces many neutral ports and coasts, bars access to them, and subjects 
all neutral ships seeking to approach them to the same suspicion that 
would attach to them were they bound for the ports of the enemies of 
Great Britain, and to unusual risks and penalties.” Such limitations, 
risks and liabilities the United States contended “are a distinct invasion 
of the sovereign rights of the nation whose ships, trade, or commerce is 
interfered with.” _ 

Admitting that the changes which have occurred in the condition and 
means of naval warfare might make it impracticable to maintain the 
old form of “close” blockade with its cordon of ships in the immediate 
offing of the blockaded ports, the United States, however, maintained 
that: 


If the necessities of the case should seem to render it imperative that the cordon 
of blockading vessels be extended across the approaches to any neighboring neutral 
port or country, it would seem clear that it would still be easily practicable to comply 
with the well-recognized and reasonable prohibition of international law against the 
blockading of neutral ports by according free admission and exit to all lawful traffic 
with neutral ports through the blockading cordon. This traffic would of course 
include all outward-bound traffic from the neutral country and all inward-bound 
traffic to the neutral country except contraband in transit to the enemy. Such 
procedure need not conflict in any respect with the rights of the belligerent main- 
taining the blockade since the right would remain with the blockading vessels to 
visit and search all ships either entering or leaving the neutral territory which they 
were in fact, but not of right, investing. 


The British notes and the order in council announced that the inter- 
diction of commercial intercourse with Germany was decreed as a 
measure of retaliation against Germany’s war zone decree and activities 
in pursuance thereof, but the United States answered in the same terms 
in which it answered Germany on the same point, namely, that the 
allegation by Great Britain of illegal acts on the part of her enemy could 
not be cited as in any sense or degree a justification for similar practices 
on her part as they affect neutral rights. . 

The United States called attention to the great area of the high seas 
included in the so-called blockade and the distance from the territory 
affected to the cordon of blockading ships, and insisted that American 
vessels passing through this area on the way to neutral ports which 
. Great Britain has not the legal right to blockade, be not interfered with; 
and, finally, the United States indicated its purpose to. demand of Great . 
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Britain full reparation for every act which, under the rules of interna- 
tional law, constitutes a violation of neutral rights. 

Great Britain’s reply of July 24, 1915, alleged that the right of a bellig- 
erent to blockade the enemy’s ports has no value save in so far as it gives 
power to a belligerent to cut off the sea-borne exports and imports of his 
enemy, and that the contention put forward by the United States that 
if a belligerent is so circumstanced that his commerce can pass through 
adjacent neutral ports as easily as through ports in his own territory, 
his opponent has no right to interfere and must restrict his measures of 
blockade in such a manner as to leave such avenues of commerce still 
open to his adversary, is unsustainable either in point of law or upon 
principles of international equity. Contmuing along this line, Sir 
Edward Grey said: 


_ Asa counterpoise to the freedom with which one belligerent may send his commerce 
across a neutral country without compromising its neutrality, the other belligerent 
may fairly claim to intercept such commerce before it has reached, or after it has left, 
the neutral state, provided, of course, that he can establish that the commerce with 
which he interferes is the commerce of his enemy and not commerce which is bona 
fide destined for or proceeding from the neutral state. 


Anticipating the difficulty of citing authority in support of this alter- 
ation in acknowledged principles, it was contended that “what is really 
important in the general interest is that adaptations of the old rules 
should not be made unless they are consistent with the general principles 
upon which an admitted belligerent right is based,” and that “if it be rec- 
ognized that a blockade is in certain cases the appropriate method of 
intercepting the trade of an enemy country, and if the blockade can only 
become effective by extending it to enemy commerce passing through 
neutral ports, such an extension is defensible and in accordance with. 
principles which have met with general acceptance.” In this connection 
Great Britain cites the position of the United States in the Civil War 
when it was vital to the cause of the United States that it should cut off 
_the trade of the Southern States. Neighboring neutral territory afforded 
convenient centers from which contraband could be introduced to supply 
the Confederate armies and from which blockade running could be facil- 
itated. To meet this difficulty Great Britain alleges that “the old prin- 
ciples relating to contraband and blockade were developed and the doc- 
trine of continuous voyage was applied and enforced under which goods 
destined for the enemy territory were intercepted before they reached 
the neutral ports, from which they were to be reëxported.” Although 
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British subjects were the principal sufferers from this action, the British 
Government, says Sir Edward Grey, took a broad view and looked below 
- the surface at the underlying principles, and abstained from all protest 
against the decisions by which the ships and their cargoes were con- 
demned. An analogy is drawn in the following language between tle 
situation of the United States in the Civil War and the situation of the 
Allies in the present war: - 


The difficulties which imposed upon the United States the necessity of reshaping 
some of the old rules are somewhat akin to those with which the Allies are now faced 
in dealing with the trade of their enemy. Adjacent to Germany are various neutral 
countries which afford her convenient opportunities for carrying on her trade with 
- foreign countries. Her own territories are covered by a network of railways and 
waterways, which enable her commerce to pass as conveniently through porte in 
such neutral countries as through her own. A blockade limited to enemy ports would 
leave open routes by which every kind of German commerce could pass almost as 
easily as through the ports in her own territory. Rotterdam is indeed the nearest 
outlet for some of the industrial districts of Germany. 


In another passage Sir Edward Grey, speaking of the aeons of 
existing principles to altered circumstances, referred to the need of avoid- 
ing all unnecessary injury to neutrals and stated that Great Britain has 
tempered the severity with which her measures might press upon neu- 
trals “by not applying the rule which was invariable in the old form of 
blockade that ships and goods on their way to or from the blockaded area 
are liable to condemnation.” 

In answer to the American protest against the blodtade of neutral 
ports, Great Britain denies that her measures can be properly so de- 
scribed. “If we are successful,” she says, ‘in the efforts we are making to 
. distinguish between the commerce of neutral and enemy countries, there 
will be no substantial interference with the trade of neutral ports except 
in so far as they constitute ports of access to and exit from the enemy . 
territory.” . 

As to the provision of the order in council concerning the detention of 
enemy goods in neutral vessels, against which the United States also 
protested, Great Britain explains that in actual practice she is not de- 
taining goods on the sole ground that they are the property of the enemy, 
but detains only in such, cases where proof of enemy property affords 
strong evidence that it is of enemy origin or destination, the purpose 
being to intercept commerce on its way from or to an enemy country. 

The reply of the United States to this note has not been made at the 
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time the Journal goes to press, and comment upon the contentions of the 
British Government will therefore be withheld for à future number. 


‘HE SALE OF ARMS AND AMMUNITION BY AMERICAN MBPRCHANTS TO 
BELLIGERENTS 


In view of the exchange of notes on this question between Germany 
and the United States and Austria-Hungary and the United States it is 
advisable to examine it with some care and in some detail. 

At the very outset we are met by a distinction between the acts of 
governments and of individuals, a distinction of the greatest importance, 
which must be borne in mind if confusion is to be avoided. This dis- 
tinction was carefully noted in the Hague convention respecting the 
rights and duties of neutral Powers and persons in case of war on land 
of October 18, 1907, which convention was signed by Germany.on that 
date and ratifications thereof deposited by Germany at The Hague No- 
vember 27, 1909. The United States likewise had signed and deposited 
ratifications on the same date as Germany. This convention may or 
may not bein force. It is quoted here as indicating the views of Germany . 
in 1907 when it signed it, and in 1909 when it ratified it, as to the duties 
and rights of belligerent and neutral Powers. Article 2 of this important 
convention reads: 


Belligerents are forbidden to move troops or convoys of either munitions of war 
or supplies across the territory of a neutral Power. l 


Article 4 reads: 


Corps of combatants can not be formed nor recruiting agencies opened on the terri- 
tory of a neutral Power to assist the belligerents. ` 


Article 6 reads: - 


The responsibility of a neutral Power is not engaged by the fact of persons cross- 
ing the frontier separately to offer their services to one of the belligerents. 


Article 7 reads: 


A neutral Power is not called upon to prevent the export or transport, on behalf 
of one or other of the belligerents, of arms, munitions of war, or, in general, of any- 
thing which can be of use to an army or a fleet. 


This convention was signed by thirty-four countries. It has been 
ratified by twenty-five and has been adhered to by three non-signatory ` 
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Powers (indicating a respectable consensus géntium, so frequently re- 
ferred to in the books), and no nation reserved, either on signing, rat- 
ifying, or adhering to, the articles above mentioned. 

The articles, however, contain nothing new. They are declaratory, 
not amendatory, of the law of nations. Their provisions would exist and 
be binding upon the nations whether or not they had been codified at the 
Second Hague Conference, and the provisions of these articles are bind- 
ing, whether or not the Convention itself, by reason of Article 20, be 
ineffective. . Article 20 provides that this convention does not apply 
“except between contracting Powers, and then only if all the belligerents 
are parties to the Convention.” ‘The convention has been quoted merely 
to show that the provisions above quoted were thought to be acceptable 
in practice by the nations generally in 1907, when they were all at peace 
and could express their matured views without the excitement and pas- 
sion which accompanies war. 

But that is not all. Article 7 above quoted, dealmg with the ship- 
ment of arms, reappears as Article 7 of the convention concerning the 
rights and duties of neutral Powers in naval war, signed at The Hague 
October 18, 1907. This convention was ratified, and ratifications de- 
posited by Germany at The Hague November 27, 1909, and was adhered 
to by the United States on December 3, 1909. This convention contains 
in Article 28 thereof a provision that it only applies to contracting Pow- 
ers, “and then only if all the belligerents are parties to the convention.” 
For reasons previously stated, it is immaterial whether this convention 
binds the belligerents or not. It is especially immaterial to the present 
discussion, because the United States is not a belligerent, and the mere 
fact that Germany is 2 belligerent neither enlarges nor lessens the rights 
and duties of the United States under international law, unless there be 
special treaties between the two countries concluded in time of peace, 
varying their obligations under international law. The treaty of May 
1, 1828 between Prussia and the United States, and which Germany re- 
gards as binding the German Empire, as will appear from the Frye case 
commented on in our last issue, deals with the subject of contraband 
when one or the other nation is at war, and will be discussed after some 
observations of a general nature. | 

A nation cannot preserve its neutrality and yet take part in the war; 
nor can it perform its neutral duties if, without taking a direct part 
in the war, it nevertheless aids by its acts one or the other party. It 
must be neutral in the sense that it aids neither and allows neither to 
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make a hostile use of its territory. An act would be none the less unneu- 
tral if the so-called neutral government did it to both of the belligerents 
or allowed both of the belligerents to commit it against the neu- 
tral. Thus, a neutral nation could not properly sell arms and ammuni- 
tion to a belligerent. It would simply commit a two-fold violation of 
neutrality if it sold arms and ammunition to each of two belligerents. 
It could not loan money to one or the other or both of the belligerents; 
it could not allow its ports to be the bases of naval operations to one or . 
both. Neutrality does not mean indifference. It means that the nation 
claiming to be neutral shall not aid one or the other and shall not allow 
either or both of two belligerents to use it or its territory for a hostile 
purpose. It must abstain from the war. This is the meaning of Ar- 
ticles 2 and 4,.previously quoted, of the convention respecting the rights 
and duties of neutral Powers and persons in case of war on land. 

Article 5 thereof, not previously quoted, stated expressly that “‘a neu- 
tral Power must not allow any of the acts referred to in Articles 2 to 4 to 
occur on its territory.” These articles, however, refer specifically to 
acts of belligerents as such, a fact pointed out by the reporter in his 
official interpretation of the convention, who said, in speaking of Ar- 
ticle 2: 


The prohibition created by Article 2 is addressed to the belligerents; it is not in 
contradiction with Article 7, which only concerns commercial operations undertaken 
by private individuals. 


Let us now consider Article 7, which had the good fortune of being 
approved on two occasions by the Second Hague Conference, and which 
is incorporated in two formal conventions of that illustrious assembly. 

It is the custom in international conferences to accompany the texts of 
conventions with a report which is a statement of the origin and mean- 
ing of the text, and the convention adopted by the conference is under- 
stood and interpreted in the sense in which the convention is explained 
in the report accompanying it. The report is carefully read by the del- 
egates and, upon motion, changes are sometimes made in its text in open 
session, in order to ensure entire accuracy. This fact alone would justify 
the quotation of the reporter commenting on Article 7. There is, how- 
ever, another reason which suggests that this be done. Article 7 of each | 
of the two conventions was adopted in times of profound peace. The re- 
porter of the first convention in which this article is found (No. V), Colonel 
Borel, is an enlightened publicist. The reporter of the second conven- 
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tion (No. XIII) was Professor Renault, without question the most em- 
inent authority on international law then or now living. There is still 
another reason. The statement is non-controversial, in that it does not 
seek to justify the action of any one Power which has*been called into 
question, but it is a statement of what the delegates believed was correct 
practice. 

First as to Colonel Borel: 


The rule enunciated in this article is justified in itself, sadensndendly of the reasons 
of a practical kind in its favor. Theoretically, at least, neutral states and their 
populations are not to suffer from the consequences of a war in which they do not 
participate. Therefore the duties imposed on them by the war and the restrictions 
placed on their liberty of action should be reduced to the minimum of what is strictly 
necessary. There is no reason for prohibiting or interfering with the commerce of a 
neutral state even in regard to the articles mentioned in the text of the article above. — 
Any obligation in this matter laid upon the neutral state would cause the greatest 
difficulties in actual practice, and would create inadmissible interference with com- 
merce: 

Article 3 of the French project, corresponding to the Article 7 under discussion, 
- mentions only the export, by the subjects of the neutral state, of arms, munitions of - 
war, &c. It was on the motion of the Belgian delegation, supported by the French 
delegation, that the Commission adopted the more general text, embracing the trans- 
port as well as the export and making no mention of the natonality of the merchants 
interested, which is, indeed, quite beside the question.’ 


After commenting upon Article 6 of the convention concerning the | 
rights and duties of neutral Powers in naval war, which forbids “the ` 
supply, in any manner, directly or indirectly, by a neutral Power to a 
belligerent Power, of war-ships, ammunition, or war material of any 
kind whatever,” Mr. Renault proceeded to remark that: 


On the other hand, the practice has become established that a neutral state is not’ - 

. bound to prevent the export of arms or ammunition destined for one or other of the 
belligerents, whether for an army or for a fleet. There is a like provision in the draft 
regulations already mentioned. A neutral state may, moreover, if it prefers, forbid 
the export of the articles in question. It should then simply put into force a prohibi-. 
. tion that applies equally to the two belligerents. 


The German press, publicists, and apparently the Imperial German 
arid Austro-Hungarian Governments do not question the right of the 
citizens or subjects of a neutral nation to furnish arms and ammunition, 
and, in general, supplies, to the enemy. They apparently maintain that 
the spirit of neutrality is violated because, as a matter of fact, Germany’s 


1 Deuxitme Conférence Internationale de la Paiz, 1907, Vol. 1, p. 141. 
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enemies, by controlling the seas, can obtain these supplies, whereas 
Germany and its two allies cannot obtain these supplies because of the 
lack of control of the seas. It is held to be incumbent upon the United 
States, therefore, to forbid the sale and transportation of contraband to 
the Allies because, in view of the actual conditions, these supplies can 
only reach one, not both, of the belligerent countries. 

The question really is not whether supplies reach one or the other 
belligerent, but whether the belligerents can purchase arms and ammuni- 
tion or other contraband within the United States. American markets 
are open to the world. American merchants sell freely to the highest 
bidder. The fact that Germany and its allies cannot avail themselves, 
under present circumstances, of the American market, whereas the en- 
emies of Germany can, may be the misfortune of Germany and its allies, 
on the one hand, and the good fortune of Germany’s enemies, on the 
other hand. The mastery of the high seas during the present war is the 
affair of the belligerents, not of the United States. 

The United States, in opening its markets to the world, in time of war 
as well as in time of peace, is pursuing a time-honored policy. It has not 
changed its practice to suit oné or the other belligerent, and it is believed 
that it would be unneutral if it changed this policy during the war 
in order to adjust the equities of the case according to the views of 
neutrality contended for by the German press, German publicists, 
. and apparently by the Imperial German and Austro-Hungarian Govern- 
ments. 

The United States has passed upon this question long before the pres- 
ent war, and under circumstances which made a strong appeal to the 
equitiesof the case. Itiscommon knowledge that public sentiment in the 
United States was opposed to the Boer War, and that it would have re- 
joiced to see the Boer Republics maintain their independence in their 
gallant and unsuccessful war against Great Britain. From another point 
of view, the contention of the German press, of the German publicists, 
and apparently of the Imperial German and Austro-Hungarian Govern- 
ments, was presented in a more extreme form, because the Boer Repub- 
lics were wholly excluded from the seas and had neither vessels of war 
upon the high seas nor ports within which men-of-war could be fitted out. 
The question was presented to and decided by the Executive Depart- 
ment of the United States in 1899, at the instance of the Orange Free 
State. It was passed upon by the judiciary of the United States in 1901, 
on behalf of the South African Republic. 


Pa 


692 THE AMERICAN JOURNAL OF INTERNATIONAL LAW j 


First, as to the Orange Free State. On December 15, 1899, ae 
of State Hay instructed Mr. Pierce as follows: | 


I have the honor to acknowledge the receipt of your letter of the 11th instant, in 
which you quote a letter received from Doctor Hendrick Muller, envoy extraordinary 
of the Orange Free State, dated The Hague, November 28 last, in which he calls 
your attention to the alleged shipment of material, contraband of war, by the Eng- 
lish Government on a large scale from the United States, maintains that such ship- 
ment is contrary to the law of nations, and suggests your ‘remonstrating with this 
government against the continuance of such irregularities. . 

In reply I have the honor to quote from 1 Kent’s Commentaries, page 142, con- ` 
cerning the well-established doctrine, as to the law of nations on the subject. Chan- 
cellor Kent said: l 

“It was contended on the part of the French nation in 1796, that neutral govern- 
ments were bound to restrain their subjects from selling or exporting articles 
contraband of war, to the belligerent Powers. It was successfully shown, on 
the part of the United States, that neutrals may lawfully sell, at home, to a 
belligerent purchaser, or carry, themselves, to the belligerent Powers, con- 
traband articles, subject to the right of seizure, in transitu. The right has 
since been explicitly declared by the judicial authorities of this country.” 

Mr. Justice Story, in the case of the Santissima Trinidad 4 Wheaton, 340), used 

the following language: 

“There is nothing in our meee or in the law of nations that forbids our ities from 
sending armed vessels as well as munitions of war to foreign ports for gale. It 
is a commercial adventure which no nation is bound to prohibit, and which 
only exposes the persons engaged in-it to the penalty of confiscation.” 

In the case of the Bermuda, 3 Wallace, 514, Chief Justice Chase said: 

“ Neutrals in their own country may sell to belligerents whatever belligerents choose 
to buy. The principal exceptions to this rule are, that aaa must not sell 
to one belligerent what they refuse to sell to the other,” 

An examination of Wharton’s Digest of International Laws, ers 301, will make it 
clear that the executive departments of this government from the earliest period have 
maintained the correctness of the doctrine stated by Chancellor Kent, and that, in 
this position, they have been supported by the decisions of the courts of the United 
States and by the opinions of eminent authorities on international law. - 

Under the circumstance, therefore, and in view of the fact that the law on the 
subject in the United States is well settled, the department does not consider it nec- . 
essary to cause an investigation as to the correctness of the facts alleged by Doctor . 
Muller. 


Next, as to the South African Republic. In 1901 one Samuel Pearson, 
-on behalf of the Transvaal, whereof he was a citizen, asked an injunction 
in the Circuit Court of the United States for the Eastern District of 
Louisiana to restrain the exportation of mules, arms and munitions of 


2? VII Moore’s Int. Law Digest, pp. 969-970. 
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war for the benefit of Great Britain, with which country the Transvaal 
was then at war. The court refused the injunction, saying “that the 
case is a political one, of which a court of equity can take no cognizance, 
and which, in the very nature of governmental things, must belong to 
thé executive branch of the government.” In the course of his opinion, 
however, the-judge stated in clear and unmistakable terms what he con- 
ceived the law on the subject of contraband to be. Thus, pene 
District Judge, said: ® 


The principle that neutral citizens may lawfully sell to belligerents has long since 
been settled in this country by the highest judicial authority. In the case of the 
Santissima Trinidad, 7 Wheat. 340, 5 L. Ed. 454, Mr. Justice Story, as the organ of 
the supreme court, said: i 

‘There is nothing in our laws or in the laws of nations that forbids our citizens 
from sending armed vessels, as well as munitions of war, to foreign porte for 
sale. It is a commercial adventure which no nation is bound to prohibit, 
and which only exposes the persons engaged in it to the penalty of confisca- 
tion.” 

See, also, the case of the Bermuda, 3 Wall. 651, 18 L. Ed. 200. 

16 Am. and Eng. Enc. Law (2d Ed.) p. 1161, verbis “International Law,” citing 

cases in support of the text, says: i 

“A neutral nation is, in general, bound not to furnish munitions of war to a bel- 

` ligerent, but there is no obligation upon it to prevent its subjects from 
doing so; and neutral subjects may freely sell at home to a belligerent pur- 
chaser, or carry to a belligerent Power, arms and munitions of war, subject 
only to the possibility of their seizure as contraband while in transit.” 

Numerous other authorities on this point could be cited, if it was not deemed en- 
tirely unnecessary to do so. 

The principle has been adhered to by the executive department of the government 
from the time when Mr. Jefferson was Secretary of State to the present day. Mr. 
Jefferson said in 1793: 

“Our citizens have always been free to make, vend, and export arms. It is the 
constant occupation and livelihood of some of them. To suppress their call- 
ings-~the only means, perhaps, of their subsistence—because a war exists in 
foreign and distant countries, in which we have no concern, would scarcely -be 
expected. It would be hard in principle and impossible in practice. The law 
of nations, therefore, respecting the rights of those at peace, does not require 
from them such an internal derangement in their occupation.” 

To the same effect are numerous other expressions and declarations of the executive 
department of the government from the earliest period of the country to the present 
time. See 3 Whart. Int. Law Dig. par. 391, tit. ‘Munitions of War.” 

Affidavits in the cause purport to show that the vessels which make the exportation 

` of mules and horses of which the bills complain are private merchant vessels; that 
they are commanded by their usual officers, appointed and paid by the owners; 
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that they are manned by their usual private crews, which are also paid by the owners; 
that they are not equipped for war; that they are not in the military service of Great 
Britain, nor controlled by the naval authorities of that nation; that they carry the 
mules and horses as they would carry any other cargo; and that ‘ths mules and horses 
are to be landed, not on the territory of the South African Republic or the Orange 
Free State, but in Cape Colony, which is territory belonging to Great Britain. ` If 
these affidavits set out the facts truly, it is difficult to see how a cause of complaint 
can arise: If a belligerent may oome to this country and buy munitions of war, it 
seems clear that he may export them as freight in private merchant vessels of his own 
or any other nationality, as cargo could be exported by the general public. 


These decisions of the United States during the Boer War are pecul- 
iarly applicable to the present complaints of Germany and Austria, for 
the Boer Republics were in a situation almost identical in respect of the. 
supply of arms and ammunition from overseas with that in which 
Austria and Germany find themselves during the present war. Yet the 
fact that the Boers were prevented by British naval vessels from pur- 
chasing munitions of war did not deter Germany and Austria from sell- 
ing large quantities of war material to the other belligerent, who hap- 
pened to be in control of the seas. Indeed, the large extent to which the _ 
manufacture of munitions of war has for years been carried on in Ger- 
_many has made her one of the chief purveyors of such materials to either. 
one or the other of the belligerents in almost every war which has oc- ` 
curred during the last half century or more. 

There would seem, therefore, to be as little doubt as to the practice as 
there is to the law of nations on this subject. 


THE APPOINTMENT OF MR. ROBERT LANSING AS SECRETARY OF STATH t 


On April 1, 1914, Mr. Robert Lansing of New York took the oath of 
office as Counselor for the Department of State. On June 9, 1915, he 
was, upon the resignation of Mr. Bryan, designated Secretary of State 
ad interim, and on June 28, 1915, he was appointed Secretary of State 
of the United States. 

This is indeed rapid E EN but it is justified, although perhaps 
hardly explained, by the fact that Mr. Lansing’s selection as Counselor 
was based solely upon merit, as evidenced by the ability and capacity 
. he had shown during a period of more than twenty years in various ` 
ı Although Mr. Lansing is a member. of the Board of Editors of the Journal, it 


should be stated that he has had no knowledge of and has not been consulted in 
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positions of -trust under the Government, beginning with the Behring 
Sea, Arbitration of 1892. The successful performance of the many del- 
icate and varied duties of the Counselorship during the storm and stress 
of the great war justified his appointment as Secretary ad interim, and 
indeed a failure to designate him as such would have been contrary to 
precedent, as Mr. Lansing was the ranking officer of the Department 
under the Secretary of State and was Acting Secretary during the Sec- 
retary’s absence. 

The appointment as Secretary would have been justified by the years 
of experience preceding his Counselorship and by the mastery of affairs 
shown by Mr. Lansing during his tenure of this office, because it is an 
open secret, or, rather, it is common knowledge, that, as Counselor and 
as Secretary Bryan’s chief assistant he handled the questions arising out 
of the war, which required a knowledge of international law and of diplo- 
matic precedent. It was fitting, therefore, that Mr. Lansing should be 
appointed Secretary, and the President was amply justified in appoint- 
ing him. i 

However, a knowledge of international law and of diplomatic prece- 
dent, while justifying, fails to explain, or explains but inadequately, the 
selection, because the Secretaryship of State requires, in addition, wit 
and wisdom, which are “born with a man,” and it is unfortunately true, 
to quoté again the happy phrase of one seasoned by years of public serv- 
ice, that “No man is the wiser for his learning.” But it is believed that 
even wit and wisdom do not wholly account for the appointment. The 
United States is passing through a great crisis. Mr. Wilson, as President 
of the United States, is responsible for the foreign relations of the coun- 
try, and it is essential that he have as Secretary of State one with whom 
he can work in easy and harmonious coöperation and in whose tact, 
judgment and discretion, as well as knowledge, he has complete and un- 
limited ‘confidence. He knows from experience that Mr. Lansing pos- 
sesses these qualifications, and as these qualifications are necessary to main- 
tain the neutrality of the United States in the great war, by which we 
are not only industrially and commercially affected, but which influences 
our policy as well, the President disregarded precedent, which ordinarily 
suggests if it does not require the appointment of a political leader, and 
selected the man who, to his own knowledge, possessed the necessary 
qualifications for the Secretaryship of State in the crisis through which 
we are passing, and with whom, as shown by experience, he could work 
with the ease and harmony necessary for the dispatch of public affairs. 
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Mr. Lansing had become familiar with the business of the Department 
and had shown himself to be possessed of the qualities which Mr. Wilson 
properly deemed to be essential. He was therefore appointed Secretary 
of State.? ) , 

Mr. Lansing’s selection has been welcomed both by the press and by 
the public. It is, however, a peculiar pleasure to his fellow members of 
the American Society of International Law and to his associate editors 
of the American Journal of International Law, for Mr. Lansing was in a 
very special sense both a founder of the Society and of its Journal of In- 
ternational Law. : 

At the Lake Mohonk Conference on International Arbitration; held 
_ in 1905, Mr. Robert Lansing and Mr. James Brown Scott attended the 
Conference and interested its members in the formation of the American 
Society of International Law. Professor George W. Kirchwey, of 
Columbia, University, with whom they had previously discussed the 
feasibility of forming such a society, moved at their request that “this 
‘Conference regards with favor the movement to establish a society of 
international law in the United States and of an-American Journal of 
International Law, and pledges its earnest sympathy with the aims and 
purposes of such movement.” A committee of seven was appointed, 
of which Mr. Oscar Straus was chairman and of which Mr. Lansing was ` 
one, to consider the formation of the Society, which reported at the final 
, Session of the Conference and recommended that an American Society 

of International Law be formed, that a Journal of International Law be 
established in connection therewith, and that a committee of represent- 
` ative gentlemen be selected in order to organize the Society upon a 
permanent basis. These recommendations were warmly approved by 
the Conference, and after much consideration and thought by Mr. 
Straus and the members of the committee the Society was permanently 
organized and a constitution adopted at a meeting of interested persons, 
held January 12, 1906, in the rooms of the Bar Association of the City 
of New York. At this meeting Mr. Lansing was elected a member of 
the Executive Council, and continues to serve as such. He was also 
. elected a member of the Executive Committee of the Society as originally 
formed, and still continues to be a member. 

At the meeting of the Lake Mohonk Conference on International 
Arbitration, held in 1906, the Executive Council of the Society decided — 


? For a brief sketch of Mr. Lansing’s career, upon his appointment as Counselor 
of the Department of State, see this Journa. for 1914, Vol. 8, pp. 336-8. 


~ 


EDITORIAL COMMENT -697 


to publish the Journal of International Law as its organ and appointed 
Mr. James Brown Scott its managing editor, with power to name an 
editorjal board of not less than seven to coöperate with him in editing 
the Journal. Mr. Lansing was one of the seven, and Messrs. Lansing 
and Scott determined the content of the Journal and all the details of 
its publication, and Mr. Lansing contributed to the first number an 
article modestly entitled, “Notes on Sovereignty in a State.” He has 
been from the first number, and is still, an editor of the Journal, to which 
he has contributed signed articles, editorial comments, and book reviews. - 
He has attended the annual meetings of the Society, at which he has 
read papers, and has taken part in the discussions on the floor. 

His fellow members of the American Society of International Law and 
his colleagues on the Board of Editors of the American Journal of Inter- 
national Law wish him well. 


THE USE OF POISONOUS GASES IN WAR 


Charges have appeared in the public press that the German army in 
the west has been using poisonous gases against the Allied armies. The 
German authorities are reported by the press to admit the truth of these 
charges, but they insist that the Allies first employed them and that they 
are merely following suit. 

The JoURNAL does not know the truth of the charges and cannot settle 
the question of priority. It would appear, however, that such action on 
the part of any belligerent is unjustifiable, as a signed declaration of the 
First Hague Peace Conference of 1899 forbids this means of warfare. 
The text of the declaration is as follows: 


The anaon Powers agree to abstain from the use of projectiles the sole object 
of which is the diffusion of asphyxiating or deleterious gases. 

The present Declaration is only binding on the contracting Powers in the case of 
a war between two or more of them. 

It shall cease to be binding from the time when, in a war between the contracting 
Powers, one of the belligerents shall be joined by a non-contracting Power. l 


This declaration has had the good fortune to be ratified by all of the 
belligerents without reservations of any kind, and it would therefore 
seem to be binding upon them, supposing that any convention solemnly 
agreed to by the parties regulating their conduct in war is to govern 
their action. 
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It hardly needs to be argued that the contracting Powers intended the 
declaration to bind them, because provision is made for its denunciation 
in the following manner: : 


In the event of one of the high contracting parties denouncing the present Declara- 
tion, such denunciation shall not take effect until a year after the notification made 
‘in writing to the Government of the Netherlands, and forthwith communicated by 
it to all the other contracting Powers. 

This denunciation shall only affect the notifying Power. 


So far as known, no contracting country has denounced the declara- 
tion. It is interesting to note that the United States is not a party to 
this declaration. | 


THE SPHCIAL SUPPLEMENT OF DIPLOMATIC CORRESPONDENCE OF THE 
UNITED STATES CONCERNING THE WAR 


The Journal is happy to inform its readers that the arrangement 
announced in its last issue (pages 474-475) for the publication of a spe- 
cial supplement containing a collection of the diplomatic correspondence 
of the United States with other powers concerning questions arising out 
of the European war has been completed and that the special supplement 
is now on the press and will be issued within a very short time. 

Owing to the large amount of material in the special supplement it has 
been impracticable to prepare it and get it through the press in time to 
be sent with this issue of the Journal. For this reason and for the addi- 
tional reason that the postal regulations will not permit the special 
supplement to be mailed under the same cover with the regular edition of 
the Journal, it was considered advisable to send the Journal to our 
readers at once and let the supplement follow as soon as its printing can _ 
be completed. 

The special supplement will be considerably larger that the editors 
had anticipated. Instead of a volume of approximately one hundred 
pages, the average size of regular issues of the supplement, the special 
supplement will contain between four and five hundred pages. The 
correspondence is divided into twenty-four parts according to subjects, 
as follows: 

Part 1. Correspondence relating to the status of the Declaration of 

London during the war. 
Part 2. Papers relating to articles listed as contraband of war, in- 


EDITORIAL COMMENT 699 


cluding correspondence with Great Britain, France, Russia, Ger- 
many, Austria-Hungary and Turkey. 

Part 3. Correspondence relating to restraints on commerce, which 

+ includes correspondence with Great Britain concerning interference 
with American trade, correspondence with Germany concerning the 
war zone decree and ‘submarine activity, and correspondence with 
Germany and Austria-Hungary relating to the export of munitions 
of war. 

Part 4. Correspondence relating to the cargo of foodstuffs on the 
American ship Wilhelmina in the British prize court. 

Part 5. Correspondence relating to the destruction of the American 
merchantman William P. Frye by the German cruiser Pring Eitel 

Part 6. Proclamations of neutrality and papers relating to neutrality. 

Part 7. Violations of neutrality—Panama Canal. 

Part 8. Violations of neutrality by belligerent warships. 

Part 9. Defensive armament and the right of departure from neutral 
ports of belligerent merchant ships to arm at sea. 

Part 10. Internment of the German ships Geier and Locksun. 

Part 11. Questions relating to neutrality.—Correspondence between 
the Secretary of State and the Chairman of the Senate SIREN 
on Foreign Relations. 

Part 12. Transmission of mail of American diplomatic and consular 
officers. 

Part 13. Censorship of telegrams transmitted by cable and wireless. 

Part 14. Belgian relief. 

Part 15. Attempt of German ship Odenwald to sail without clearance 
papers. 

Part 16. Detention of the American merchant ship Seguranca. 

Part 17. Detention of the American ship Wico. 

Part 18. Internment of the German warship Prinz Eitel Friedrich. 

Part 19. Internment of the German cruiser Kronzprinz Wilhelm. 

Part 20. Detention of August Piepenbrink. l 

Part 21. Internment of the German prize ship Farn. 

Part 22. Non-contraband character of hydroaeroplanes.. 

Part 23. Dual nationality. 

Part 24. Circular instructions and correspondence relating to the 
issuing of passports. 


700 -> THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Se | 
PORFIRIO DIAZ 


Porfirio Diaz, ihe former president of Mexico, and one of the most 

remarkable figures in the modern history of Latin America, died in 
Paris on July 2nd last, an exile from the country in which for thirty-one 
years he was not only the ruler, but, in the words of Louis XIV, ‘‘l’etat; 
c'est mot.” From 1876 until 1911, Mexico was Diaz, and Diaz was 
Mexico. Within those dates, our sister republic saw its most prosperous 
epoch and experienced a material progress which lifted it from the 
condition of an undeveloped and backward nation into the rank of a 
leading nation of the world, with the prospect before it-of a further in- 
dustrial and commercial. development not unlike that which had already 
come to the United States. The five years which have elapsed since Diaz 
was driven into exile, have been some of the saddest years in the history 
of Mexico, and as yet she sees little sign of better days. No contrast more 
vivid and more tragic can be found between the pages of her history. 
_It is worth while to look a little closely into the causes underlying this 
extraordinary transformation; and in doing so we must briefly recount 
the life of this remarkable man. 
' Porfirio Diaz was born in 1830 at Oaxaca, a region which has since 
produced more than its quota of radical leaders. His father was an inn- 
keeper, and one-eighth of his blood was Indian. Orphaned when three 
years old, he was educated under the patronage of the bishop of Oaxaca, 
who destined him for the church. At the age of seventeen, he enlisted 
for the war with the United States, but saw little fighting. -He went 
back to Oaxaca, and was a professor in the Law Institute there when the 
radical uprising against Santa Anna broke out. Diaz joined the rebels, 
was proscribed, and thereafter continued his career as a soldier. There 
followed the crusade against the church, then all powerful in Mexico, 
under the leadership of Benito Juarez. Diaz was one of his generals, and 
proved himself a soldier of great daring and brilliant strategy. In the 
internal war of 1855-61, he commanded the army which saved Mexico 
City and the Congress from the clerical attack. It was at this juncture 
that Mexico faced the international crisis arising out of the repudiation | 
' by the Juarez government of securities held by citizens of Spain, France 
and England, which countries landed joint armaments at Vera Cruz in . 
October, 1861. When the schemes of Napoleon III for extending his 
imperialistic plans became evident, Spain and England withdrew. The 
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French remained at Vera Cruz, and in 1862 advanced on Puebla, where © 
they were met and defeated by General Diaz. But a year later another 
French army was dispatched to Mexico, which besieged Diaz at Puebla, 
and forced his surrender after desperate fighting. The capture of 
Mexico City and the installation of Maximilian as Emperor of Mexico 
soon followed. Then ensued a protracted guerilla warfare, in which 
Diaz went through extraordinary adventures, was several times cap- 
tured and escaped, and finally recaptured Puebla, repulsed the Im- 
perialist army advancing from Mexico City, and on June 21, captured 
the capital, two days after Maximilian had surrendered at Queretara. 
It was the intervention of the United States, at the close of the Civil 
War, which made possible the expulsion of the French invaders; but the 
military glory of the achievement belonged to Diaz, and made him the 
idol of the Mexican people. 

Diaz might then have taken the presidency of the Republic;~but 
loyalty to his old chief Juarez dictated his retirement to the estate near 
Oaxaca given him by the people of that state. More disorders followed; 
in 1872, Juarez dying, Lerdo de Tejada became president under the 
Constitution. His four years’ term was marked by a series of conspira- 
cies and insurrections, with the people discontented and impoverished. 
Finally in 1876, Diaz, going to Texas, there organized a revolution in the 
radical northern provinces. His resources were inadequate; he was de- 
feated in battle after battle, and after a series of hairbreadth escapes, he 
succeeded in reaching the south, where he again raised an army, and at 
the great battle of Tecoac defeated the Lerdistas, and in November, 
1876, became the President of Mexico. 

Diaz devoted his first term to the restoration of order and to efforts to 
reconcile the political factions by which the nation was torn. He retired 
at the end of four years to make way for Gonzales, and during the lat- 
ter’s term of office, he travelled extensively in the United States. In 
1884, it was generally recognized that he was the only man who could 
save Mexico from herself; he was elected President again, and re- 
mained in the office without serious opposition, until 1911. 

There followed what is generally regarded as the golden era in the 
history of Mexico. A transformation began almost immediately. The 
President encouraged’ the building of railroads and telegraphs, the 
development of mines and plantations, water works, sanitation.” He 
beautified and extended the capital city, built opera houses, and above 
all else, established a system of free public education and put the re- 
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” public on a sound financial basis. Foreign capital quickly gained con- 
fidence and flowed into the country from Europe and the United States, 
greatly to its benefit and development. Diaz gathered about him ad- 
ministrators: and financiers of recognized ability, and the machinery of 
government was efficient. The thirty years of his presidency, during 
which he was sometimes re-elected by methods recognized as extra- 
constitutional, marked an era of industrial and economic growth never `. 
previously known in Mexico, and hardly surpassed in the United States 


` during the same time. 


. But throughout the later years of his tegime the embers of discontent 
and revolution were smouldering in Mexico, and the government only 
rested secure upon the army. The administration of the criminal law 
was à farce, and the courts were notoriously venal and incompetent. . 
Administrative scandals arose; many of the president’s official adherents 
were undoubtedly corrupt and more than one was false to him; but ‘it 
must be said for him personally that he accumulated no fortune and: 
died a comparatively poor man. 

As Diaz grew old, his iron grip upon the situation gradually loosened; 
his splendid army dwindled to a skeleton; men whom he trusted in- 
trigued against him. General Bernardo Reyes, the Governor of Nuevo 
Leon, organized an insurrection, and was promptly put in jail; but after 
him came Francisco I. Madero, a political dreamer not unlike the type 
of the French revolutionist. He started a revolution in San Antonio, 
and conducted a presidential campaign from within the walls of a prison. 
But the insurrection grew from guerilla outbreaks into a widely extended 
revolution, with which a honeycombed government was unable to cope. 
Discouraged, disgusted and worn out, Diaz resigned on May 5; 1911, and 
at once left the country, never to return. 

What has happened to our unfortunate neighbor since is still current 
history; what will happen to it in the future, no man can foretell. But 
truth compels the statement that the happiest and most progressive 
_ epoch in Mexico’s history was the thirty years of Diaz’s supremacy. 

: Following the establishment of Mexican independence in 1810, down to 
1876, the country was in the hands of seventy-nine executive heads, in- 
cluding an emperor, many presidents, many dictators, and never with a 
firm government. As time passes, the conviction will grow that Dias 
was its wisest as well as its strongest ruler. But it must be admitted that 
the Diaz regime was fatal to itself. It was not a government founded 
upon the solid rock of representative institutions, and no democracy can 
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live which is governed in any other way. Porfirio Diaz will live in his- 
tory as one of the great generals of his country; he will live as a great 
executive, who realized the splendid possibilities of Mexico, who knew 
its weakness and sought to educate his people. But it is true that his 
policy aimed at the exploitation of the Mexican nation rather than its 
development on the broad lines that must underlie democratic institu- 
tions. 

We cannot close this inadequate sketch of a useful and remarkable 
career without recording the fact that President Diaz was always a firm 
friend of the United States. During the long period of his supremacy, no 
diplomatic misunderstandings arose which were not peaceably adjusted 
in the spirit of true friendship. He shares with President Roosevelt the 
honor of submitting the first international controversy to the Hague 
tribunal for determination, by promptly accepting the offer of the 
United States to refer to the decision of that tribunal the controversy 
over what is known as “The Pious Fund of the Californias.” In so 
doing the two American republics not only vivified The Permanent 
Court of Arbitration at The Hague, but set an example to all the world, 
which has since been followed in many instances for the settlement of 
international disputes.. In his honor an American president went out- 
side American territory for the first tume when President Taft visited 
him at Ciudad Juarez in October, 1909. 


THE WILLIAM P. FRYE CASE 


_ In our last issue (page 497) a summary was given of the negotiations 
between the United States and Germany over the sinking of the Amer- 
ican vessel Wiliam P. Frye by the German auxiliary cruiser Prinz Ettel 
Friedrich. It appeared at that time that Germany had admitted liability 
under the treaties between the United States and Prussia of 1799 and 
1828 for the damages sustained by American citizens, but held that the 
case should be submitted to the German prize court at Hamburg.. It 
also appeared that the United States did not see any reason for sub- 
mitting the case to the German prize court. Germany having admitted 
her liability under the treaties, the status of the claimants and the 
amount of the indemnity were the only questions remaining to be set- 
tled, which the United States suggested could be more properly dealt 
with through diplomatic channels. 

From the correspondence exchanged since that time, however, It is 
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apparent that the question is not one of such easy solution as the United 
States thought. It now transpires that Germany’s admission of liability 
was not intended to include an admission that the treaties with Prussia 
had been violated by the sinking of the Frye. Germany asserts that the 
recognition by Article 13 of the treaty of 1799 of the right of a belligerent 
to stop contraband supplies on their way to an enemy implies the right 
in extreme cases to effect this purpose by the destruction of the ship, and 
that the treaty merely obligates the party at war to compensate the 
neutral for the damages sustained, whatever be the manner adopted for 
stopping the contraband supply. It is further asserted that, since the 
Prussian-American treaties contain no stipulations as to how the amount 
of this compensation is to be fixed, and since, according to the general 
principles of international law, the exercise of the right of control over 
trade in contraband is subject to the decision of the prize courts, the 
question of compensation must be submitted to the German prize court 
for determination. | 

The United States maintains that there is no justification in the treaty 
stipulations for the sinking of the Frye, but, on the contrary, that the 
belligerent right to deal with contraband, recognized in the treaty, is 
limited by the express stipulation of Article 13 of the treaty of 1799 that 
“in the case supposed of a vessel stopped for articles of contraband, if 
the master of the vessel stopped will deliver out the goods supposed to 
be of contraband nature, he shall be admitted to do it, and the vessel 
shall not in that case be carried into any port, nor further detained, but . 
shall be allowed to proceed on her voyage.” The character of the 
cargo, for which, incidentally, the United States makes no claim because 
it was not American property at the time of seizure, is, in the view of the 
United States, irrelevant as far as the justification of the sinking of 
the vessel is concerned. If the cargo of the Frye was non-contraband, the 
destruction of either the vessel or the cargo was not justified under the 
- circumstances according to any rule of international law; if it was con- 
traband, the Frye should have been allowed to proceed upon delivering 
it out in accordance with the provisions of Article 13, just quoted. 

The United States also relies on Article 12 of the treaty of 1785 with 
Prussia, the material portion of which will be quoted for convenience of 
reference. 

If one of the contracting parties should be engaged in war with any other Power, the 


free intercourse and commerce of the subjects or citizens of the party remaining neuter 
with the belligerent Powers shall not be interrupted. On the contrary, in that case, 
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as in full peace, the vessels of the neutral party may navigate freely to and from the 
ports and on the coasts of the belligerent parties, free vessels making free goods, in- 
somuch that all things shall be adjudged free which shall be on board any vessel be- 
longing to the neutral party, although such things belong to an enemy of the other. 


" For the foregoing reasons, It was maintained that the claim presented 
by the American Government is for an indemnity for a violation of the 
treaty, in distinction from an indemnity in accordance with the treaty, 
which sort of claim is‘a matter for diplomatic adjustment and is in no 
way dependent upon the action of the German prize court. 

In support of her interpretation of the treaties, Germany disposes of 
Article 12 of the treaty of 1785, by alleging that it merely formulates 
general rules for the freedom of maritime intercourse, and leaves un- 
touched the question of contraband, which is specifically dealt with in 
the following article, now in force as Article 13 of the treaty of 1799. The 
pertinent parts of this article will also be quoted for convenience of 
reference: 


And in the same case of one of the contracting parties being engaged in war with 
any other Power, to prevent all the difficulties and misunderstandings that usually 
arise respecting merchandise of contraband, such as arms, ammunition,-and military 
stores of every kind, no such articles carried in the vessels, or by the subjects or citi- 
zens of either party, to the enemies of the other, shall be deemed contraband, so as 
to induce confiscation or condemnation and a loss of property to individuals. Never- 
theless, it shall be lawful to stop. such vessels and articles, and to detain them for 
such length of time as the captors may think necessary to prevent the inconvenience 
or damage that might ensue from their proceeding, paying, however, a reasonable 
compensation for the loss such arrest shall occasion to the proprietors; and it shall 
further be allowed to use in the service of the captors the whole or any part of the 
military stores so detained, paying the owners the full value of the same, to be as- 
certained by the current price at the place of its destination. But in the case sup- 
posed of a vessel stopped for articles of contraband, if the master of the vessel stopped 
will deliver out the goods supposed to be of contraband nature, he shall be admitted 
to do it, and the vessel shall not in that case be carried into any port, nor further 
detained, but shall be allowed to proceed on her voyage. 


In order to prevent neutral vessels from carrying war supplies to her 
adversary, Germany claims that she has the right under this article to 
detain the ship and cargo for such length of time as she may think neces- 
sary, or to take over the war supplies for her own use upon paying full 
value for them. It is pointed out that the right of sinking is not men- 
tioned in the treaty and is therefore neither expressly permitted nor 
expressly prohibited, so that on this point the treaty must be supple- 
mented by the general rules of international law. The sinking of the > 
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Frye is justified by. her. according to what she claims to be the general 
rules of international law, as follows: 


The cargo consisted of conditional contraband, the destination of which for the 
hostile armed forces was to be presumed under the circumstances; no proof to over- 
come this presumption has been furnished. More than half the cargo of the vessel 
was contraband, so that the vessel was liable to confiscation. The attempt to bring 
the American vessel into a German port would have greatly imperilled the German 
vessel in the given situation of the war, and at any rate practically defeated the suc- 
cess of her further operations. Thus the authority for sinking the = was given 
according to general principles of international law. 


The sinking of the vessel being not prohibited by the treaty but justified - 
under international law, Germany proceeds to argue that the clause 
in the treaty which provides that the vessel stopped shall be allowed to 
proceed on delivering out the contraband goods cannot be considered 
when the ensuing loss of time imperils either the warship herself or the 
success of her other operations. 

The question whether the German commander noted legally according 
to the general principles of international law was, according to the 
German view, primarily a subject for the consideration of the German 
prize court. Germany claims that she is not obligated under interna- 
tional law to grant compensation for a vessel lawfully sunk, and if the 
prize court should determine that the German commander’s act was. 
legal, Germany’s only obligation would be to pay the compensa non for 
her lawful act specially provided by the treaty of 1799. 

Pending the diplomatic discussion, Germany submitted the case to iie 
prize court at Hamburg, which justified the sinking of the vessel under 
the principles of internstional law in the manner above outlined. The 
prize court was, however, unable to fix the amount of the indemnity due 
under the Prussian-American treaty because the interested parties | 
failed to submit the necessary data. It is necessary therefore to settle 
the amount of the indemnity in a different way, and Germany suggests 
that each government designate an expert, who will jointly fix the 
amount of the indemnity for the vessel and any American property | 
which may have been sunk with her. Germany makes the reservation, 
however, that such a payment will not constitute -satisfaction for the 
violation of American treaty rights “but a duty or policy of this govern- 
_ment founded on the existing treaty stipulations.” Should this manner 
of settlement be unacceptable to the United States, Germany agrees 
to submit the dispute as a question of the interpretation of the treaties to 
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the tribunal at The Hague, pursuant to Article 38 of the Hague conven- © 
tion for the pacific settlement of international disputes. 

The United States on August 10, 1915, agreed to the appointment of 
experts to determine the amount of the indemnity, and accepted the 
condition upon which it would be paid, provided that “the acceptance of 
such payment should be understood to be without prejudice to the con- 
tention of the Government of the United States that the sinking of the 
Frye was without legal justification, and provided also that an arrange- 
ment can be agreed upon for the immediate settlement by arbitration of 
the question of legal justification in so far as it involves the interpretation 
of existing treaty stipulations.” | | 

It will thus be seen that the real issue between the two governments is 
not as to the payment or the amount of the indemnity for the sinking 
of the Frye, but as to Germany’s mght to sink American vessels in the 
face of the provisions of the treaties with Prussia invoked by the United 
States. The United States is willing to accept an indemnity, to be 
determined, as to its amount, by properly qualified persons appointed by 
the two governments, but it is not willing to accept it with any reserva- 
tions as to the legality of Germany’s act, unless at the same time provi- 
sion be made for finally determining the legal questions involved. If 
arbitration be agreed upon, the United States proposes that a modus 
vivendi be reached as to the conduct of Germany’s naval operations in 
this respect, pending the award. The situation of the belligerents upon 
the sea at the present time leaves no fear of a repetition in the near 
future of incidents such as the sinking of the Frye, but it is believed that 
the demand of the United States is a wise and proper safeguard against 
the recurrence of acts which, if committed at an inopportune time, might 
lead to unfortunate results.  - i 


THE NEUTRALITY OF BELGIUM 


In the issue of the Journal for October, 1914, there were two editorial 
comments, entitled, respectively, “The War in Europe” (pages 853-857) 
and “Germany and the Neutrality of Belgium” (pages 877-881). The 
comments aimed to be impartial, and they appear to have impressed. as 
such a well-informed and distinguished German publicist, Dr.. Karl 
Neumeyer, Professor of International Administrative Law at the 
University of Munich, who on January 26, 1915, wrote in regard to / 
them the folowing letter: 
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With sincere satisfaction, I inferred from the last number of the American Journal 
of International Law, that the direction of the publication endeavors to observe the 
strictest impartiality during the world conflict that is staggering Europe; and I 
rejoice on account of the tactful manner in which this endeavor is being carried out. 

But with your permission, I shall advert to just one point of its contents. For in 
Germany, we consider it essential to bring our way of looking at things to the notice 
of the people in America. This refers to the discussion on page 855 of the causes that 
induced England to take part in the war. We believe that these causes were of an 
. economie character, entirely independent of the neutrality of Belgium; and I have 
the honor to send you by this same post, a printed document in reference thereto, 
presenting official data upon this matter. According to this document, the reprinted — 
utterance of the Imperial Chancellor of August fourth was essentially supplemented, 
by his speech of December second, which accordingly I forward to you also. 

I am glad that in these difficult times, which are also a source of great harm to 
the science of international law, it is yet possible to exchange a dispassionate cor- 
respondence. 


Apparently Dr. Neumeyer does not object to the statements con- 
_ tained in pages 855 and 880, but believes that they should be supple- 
mented by the official reports found in the secret archives of the Belgian 
Government upon the German occupation of Brussels in October, 1914, 
printed in the pamphlet entitled “Belgian Neutrality” and the speech of 
the Imperial Chancellor, Dr. von Bethmann Hollweg, delivered in the 
Reichstag December 2, 1914, both of which he was good enough to 
enclose in his letter. 

The first passage in the Journal’s editorial referred to in Dr. Neu- 
meyer’s letter appears to be: 


Great Britain, as a party to the treaty guaranteeing the neutrality of Belgium, 
demanded that Germany respect the guarantees of that treaty, to which she was also 
a party. Germany declined to comply with this demand and Great Britain on 
August 4th declared war.' í 


Dr. Neumeyer pictures his countrymen as believing that Great Britain’s 
causes of war were “of an economic character, entirely independent of 
the neutrality of Belgium.” The Joursar stated that Great Britain 
based its declaration of war upon the refusal of Germany to respect the 
neutrality of Belgium. The JouswNar did not then, nor does it now, at- 
tempt to decide whether the contentions of one government or the other 
are correct, and in confirmation thereof the following additional passage 
from page 855 is ee 


1 This Journaz, Vol. 8, p. 855. 
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Upon whom rests the grave responsibility for the outbreak of the war and its in- 
evitable results? It is not for the Journnan to attempt to say. We refer our 
readers without comment to the official communications which preceded the open- 
ing of hostilities, published by Great Britain and Germany and reprinted in the Sup- 
plement to this issue. ‘In them will be found the official views as to the causes of | 
the war and the reasons for and the facta upon which those views are based. Each 
reader may peruse them and draw his own conclusion. i 


In regard to the second passage from the JoURNAL’s editorial referred 
to by Dr. Neumeyer it is probable that he had in mind the following 


paragraphs: 


On August 4, 1914, Dr. von Bethmann Hollweg, Chancellor of the German Empire, 
said, in a speech to the Reichstag, as quoted in the London Times of August 11, 1914: 

“Gentlemen, we are now in a state of necessity, and necessity knows no law! 

Our troops have occupied Luxemburg, and perhaps already are on Belgian 
soil. Gentlemen, that is contrary to the dictates of international law. It 
is true that the French Government has declared at Brussels that France is 
willing to respect the neatrality of Belgium as long as her opponent respects 
it. We knew, however, that France stood ready for the invasion. France 
could wait, but we could not wait. A French movement.upon our flank upon 
the lower Rhine might have been disastrous. So we were compelled to over- 
ride the just protest of the Luxemburg and Belgian Governments. The wrong 
—I speak openly—that we are committing we will endeavor to make good as 
soon as our military goal has been reached. Anybody who is threatened, as 
we are threatened, and is fighting for his highest possessions can have only 
one thought—how he is to hack his way through (wie er sich durchhaut)t” 

It therefore appears that the Chancellor knew and admitted that the occupation 
of Belgium and Luxemburg was contrary to international law, but he justified the 
act by the statement that the German Empire was “in a state of necessity” and 
that “necessity knows no Jaw.” ? 


The JouRNAL has, since the outbreak of the war, discussed questions 
arising ot of it, and has sought to apply appropriate principles of inter- 
national law to the questions discussed. In so doing, however, it has not 
attempted to pass judgment upon the comparative guilt or innocence 
of particular belligerents in causing the war. It is believed that the 
attitude to be observed by a journal of international law, published in a 
neutral country, and which endeavors to be neutral in its utterances, 
should not be different from the state of neutrality referred to by Mr. 
John Quincy Adams, Secretary of State, in an instruction, dated May 19, 


* The JOURNAL, Vol. 8, p. 880. 
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1818, to Mr. Gallatin, then United States Minister to France, as fol- 
lows: . 


By the usual principles of international law, the state of neutrality recognizes the 
cause of both parties to the contest as aii is, it avoids all consideration of 
the merits of the contest.? 


The Journnat therefore believes that it should print the documents 
referred to by Dr. Neumeyer which appeared after the period covered by 
the October number of the JoURNAL, and which, in his opinion, qualify 
or supplement the statements contained in that number, namely, the 
official reports found in the secret archives of the Belgian Government, 
and the speech of the Imperial Chancellor delivered in the Reichstag on 
December 2, 1914. To these should be added an. interview of the 
Chancellor with a representative of the Associated Press dated Jan- 
uary 24, 1915, and published the next day in the American papers. 
These three documents are to be taken as official statements of the 
German Government.* _ 

The. despatch of Sir Edward Goschen, the British Ambassador at 
Berlin, respecting the rupture of diplomatic relations with the German 
Government in which the “scrap of paper” incident was first made 
known, is printed in full in the SUPPLEMENT to this Journau for October, 
1914, p. 411, but fairness and the impartiality of neutrality require that 
there be printed Sir Edward Grey’s statement of January 26, 1915, which 
comments upon the contentions set forth in the speech of the Imperial 
Chancellor of December 2, 1914, and in his interview of January 24th. © 
The material portion of this document is therefore herein laid before the 
reader without comment. 


7, Vil Moore’s International Law Digest, p. 860. 

4 The pamphlet entitled Die Belgische Neutraliidt, issued by Georg Stilke in Ber- 
lin in 1914, which Professor Neumeyer was good enough to send to the Editor-in-Chief 
of the JOURNAL, contains, in addition to the Belgian documents, an Introduction and 
four long extracts from the Norddeutsche Allgemeine Zeitung for October 18, 1914, 
November 25, 1914, December 2, 1914, and December 15, 1914. 

The introduction and the extracts have been omitted to make room for the inter- 
view of the Imperial Chancellor, Dr. von Bethmann Hollweg, and the statement of | 
the British Secretary of State for Foreign Affairs, Sir Edward Grey, which are printed 
in the text. 

The translation here printed of the Belgian documents is that issued by Dr. Bern- 
hard Dernburg in his pamphlet entitled The Case of Belgium, published in 1914. 
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I. OFFICIAL REPORTS FOUND IN THE SECRET ARCHIVES OF THE 
BELGIAN GOVERNMENT UPON THE GERMAN OCCUPATION OF 
BRUSSELS, OCTOBER 1914. 


I. REPORT OF GENBRAL, DUCARME, CHIEF OF THE BELGIAN GENERAL STAFF, TO THE 
à BELGIAN MINISTER OF WAR. 


Confidential. 
Letter to the Minister Concerning the Confidential Conversations. 


BRusseELs, April 10, 1906. 
Mr. Minister: 

I have the honor to report to you briefly about the conversations which I had with 
Lieutenant-Colonel Barnardiston and which have already been the subject of my 
oral communications. 

The first visit took place in the middle of January. Mr. Barnardiston referred to 
the anxieties of the General Staff of his country with regard to the general political 
situation, and because of the possibility that war may soon break out. In case Bel- 
gium should be attacked, the sending of about 100,000 troops was provided for. 

The Lieutenant-Colonel asked me how such a measure would be regarded by us. 
I answered him, that from a military point of view it could not be but favorable, 
but that this question of intervention was just as much a matter for the political 
authorities, and that, therefore, it was my duty to inform the Minister of War about 
it. l 

Mr. Barnardiston answered that his Minister in Brussels would speak about it 
with our Minister of Foreign Affairs. 

He proceeded in the following sense: The landing of the English troops would take 
place at the French coast in the vicinity of Dunkirk and Calais, so as to hasten their 
movements as much as possible. The entry of the English into Belgium would 
take place only after the violation of our neutrality by Germany. A landing in Ant- 
werp would take much more time, because larger transports would be needed, and 
because on the other hand the safety would be less complete. 

This admitted, there would be several other points to consider, such as railway 
transportation, the question of requisitions which the English army could make, 
the question concerning the chief command of the allied forces. 

He inquired whether our preparations were sufficient to secure the defense of the 
country during the crossing and the transportation of the English troops—which 
-he estimated to last about ten days. 

I answered him that the places Namur and Liège were protected from a “coup de 
main” and that our field army of 100,000 men would be capable of intervention 
within four days. 

After having expressed his full satisfaction with my explanations, my visitor laid 
emphasis ‘on the following facts: (1) that our conversation was entirely confidential; 
(2) that it was not binding on his government; (3) that his Minister, the English 
General Staff, he and I were, up to the present, the only ones informed about the 
matter; (4) that he did not know whether the opinion of his Sovereign has been con- 
sulted. 


* * + * * * * + + * * * * 
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In a following discussion Lieutenant-Colonel Barnardiston assured me that he 
had never received confidential reports of the other military attachés about our army. 
He then gave the exact numerical data of the English forces; we could depend on it, 
that in 12 or 18 days 2 army corps, 4 cavalry. brigades and 2 brigades of horse in- 
fantry would be landed. ° 

He, asked me to study the question of the transport of these forces to that part of 
the country where they would be useful, and he promised to give me for this pure 
pose details about the composition of the landing army. 

He reverted to the question concerning the effective strength of our field army, 
and he emphasized that no detachments should be sent from this army to Namur 
and Lidge, because these places were provided with garrisons of sufficient strength. 

He asked me to direct my attention to the necessity of granting the English army 
the advantages which the regulations concerning the military requisitions provided 
for. Finally he insisted upon the question ofthe chief command. 

I answered him that I could say nothing with reference to this last point and prom- 
ised him that I would study the other questions carefully. 


* * * k * '* * * $ ¥ * * * 


Later on the English Military Attaché confirmed his former calculations: 12 days 
would at least be necessary to carry out the landing at the French coast. It would 
take a considerably longer time (1 to 234 months) to land 100,000 men in Antwerp. 

Upon my objection that it would be unnecessary to await the end of the landing 
in order to begin with the railway transportations, and that it would be better to 
proceed with these, as when the troops arrived at the coast, Lieutenant-Colonel 
Barnardiston promised to give me exact data as to the number of troops that could 
be landed daily. 

As regards the military requisitions, I told my visitor that this question could 
be easily regulated. 


+ * * * * * * * * * + * 


The further the plans of the English General Staff progressed, the clearer became 
the details of the problem. The Colonel assured me that one-half of the English 
army could be landed within 8 days; the rest at the conclusion of the 12th or 13th 
day, with the exception-of the Horse meen which could not be. counted upon 
until later. — l 

In spite of this I thought I had to insist again upon the necessity of knowing the 
exact number of the daily shipments, in order to regulate the railway transportation 
for every day. 

The English Military Attaché conversed with me about several other questions, 
namely: 

(1) The necessity of keeping the operations secret and of demanding strict secrecy 
from the Press; 

(2) The advantages which would accrue from giving one Belgian officer to each 
English General Staff, one interpreter to each commanding officer, and gendarmes 
to each unit of troops, in order to assist the British police troops. 


* E * * * * * * * * + * * 


In the course of another interview Lieutenant-Colonel Barnardiston and I studied 


EDITORIAL COMMENT . l 713 


the combined operations to take place in the event of a German offensive with Antwerp 
as its object and under the hypothesis of the German troops marching through our 
country in order to reach the French Ardennes. 

In this question, the Colonel said he quite agreed with the plan which I had sub- 
mitted to him, and he assured me also of the approval of General Grierson, Chief 
of the English General Staff. 

Other secondary questions which were likewise settled, had particular reference 
to intermediary officers, interpreters, gendarmes, maps, photographs of the uniforms, 
special copies, translated into English, of some Belgian regulations, the regulations 
concerning the import duties on English provisions, to the accommodation of the 
wounded of the allied armies, etc. Nothing was resolved on as regards the activity 
which the Government or the Military authorities might exert on the Press. 


* * * * x * k * “+ * * * * 


During the final meeting which I had with the British Attaché, he informed me 
about the numbers of troops which would be daily disembarked at Boulogne, Calais 
and Cherbourg. The distance of the last place, which is necessary for technical 
considerations, will involve a certam delay. The first Corps would be disembarked 
on the 10th day, and the second on the 15th day. Our railways would carry out the 
transportation so that the arrival of the first Corps, either in the direction of Brussels- 
. Louvain or of Namur-Dinant, would be assured on the 11th day, and that of the 
second on the 16th day. ~ 

I again, for a last time, and as emphatically as I could, insisted on the necessity of 
hastening the sea-transporte so that the English troops could be with us between the 
llth and 12th day. The happiest and most favorable results can be reached by a 
convergent and simultaneous action of the allied forces. But if that co-operation 
should not take place, the failure would be most serious. Colonel Barnardiston as- 
sured me that everything serving to this end would be done. 


* * * * * + * * * + * $ * 


In the course of our conversations, I had occasion to convince the British Military 
Attaché that we were willing, so far as possible, to thwart the movements of the enemy 
and not to take refuge in Antwerp from the beginning. 

Lieutenant-Colonel Barnardiston on his part told me that, atthe time, he had little 
hope for any support or intervention on the part of Holland. At the same time he 
informed me that his Government intended to transfer the basis of the British com- 
missariat from the French coast to Antwerp as soon as all German ships were swept 
off the North Sea. 


a * * + + * £ * * * * + » 


- In all our conversations the Colonel regularly informed me about the secret news 
which he had concerning the military circumstances and the situation of our Eastern 
neighbors, etc. At the same time he emphasized that Belgium was under the im- 
perative necessity to keep herself constantly informed of the happenings in the 
adjoining Rhinelands. I had to admit that with us the surveillance-service abroad 
was, in times of peace, not directly in the hands of the General Staff, as our legations 
had no Military Attachés. But I was careful not to admit that I did not know 
whether the espionage service which is prescribed in our regulations, was in working 


714 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


order or not. But I consider it my duty to point out this position which places us 
in a atate of evident inferiority to our neighbors, our presumable enemies. 
5 Major-General, Chief of the General Staff. 
(Initials of Gen. Ducarme.) 


Note. When I met General Grierson at Compiègne, during the manceuvreq of 
1906, he assured me the result of the re-organization of the English army would be 
that the landing of 150,000 would be assured and, that, moreover, they would stand 
j for action in a shorter time than has been assumed above. 

_ Concluded September, 1906. 
(initials of General Ducarme.) 


2. MINUTES OF A CONFERENCE, DATED APRIL 23 (1912?) BETWHEN THE BELGIAN CHINF ` 
OF THE GENERAL STAFF, GENERAL JUNGBLUTH, AND THE BRITISH MILITARY AT- 
` TACHÉ, LIFUTENANT-GOLONEL BRIDGES. 

Confidential, 

The British Military Attaché asked to see General Jungbluth. The two gentle- 
men met on April 23rd. 

Lieutenant-Colonel Bridges told the General that England had at her disposal 
an army which could be sent to the Continent, composed of six divisions of infantry 
and eight brigades of cavalry—~together 160,000 troops. She has also everything 
which is necessary for her to defend her msular territory. Everything is ready. 

At the time of the recent events, the British Government would have immediately 
effected a disembarkment in Belgium (chez nous), even if we had not asked for as- 
- sistance. 

The General objected that for that our consent was necessary. 

The Military Attaché answered that he knew this, but that—since we were not 
able to prevent the Germans from passing through our country—England would 
have landed her troops in Belgium under all ciroumstances (en tout état de cause). ` 

As for the place of Janding, the Military Attaché did not make a precise state- 
ment; he said that the coast was rather long, but the General knows that Mr. Bridges, 
during Easter, has paid daily visits to Zeebrugge from Ostende. 

The General added that we were, besides, perfectly able to prevent the Germans 
from passing through. 


3. EXTRACT FROM REPORT OF BARON GREINDL, BELGIAN MINISTER IN BERLIN, TO THE 
BELGIAN MINISTER OF FOREIGN AFFarrs.* 


BELGIAN LEGATION, Barun, December 28, 1911. 
No. 3022-1626. 
Strictly Confidential. 
What is Belgium to do in case of war? 
Mr. Minister: 


I have had the honour to receive the dispatch of the 27 November last, P without 
docket-number, registration number 1108, * * * 


‘The entire despatch has apparently not been published, but that portion of it 
made public and printed by Dr. Dernburg in his pamphlet, The Case of Belgium ia 
here reproduced. 
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From the French side danger threatens not only in the south of Luxemburg, it 
threatens us on our entire joint frontier. We are not reduced to conjectures for this 
- assertion. We have positive evidence of it. 

Evidently the project of an outflanking movement from the north forms part of 
the scheme of the “Entente Cordiale.”’ If that were not the case, then the plan of 
fortifying Flushing would not have called forth such an outburst in Paris and London. 
The reason why they wished that the Scheldt should remain unfortified was hardly 
concealed by them. Their aim was to be able to transport an English garrison, un- 
hindered, to Antwerp, which means to establish in our country a basis of operation 
for an offensive in the direction of the Lower Rhine and Westphalia, and then to 
make us throw our lot in with them which would not be difficult, for, after the sur- 
render of our national center of refuge, we would, through our own fault, renounce 
every possibility of opposing the demands of our doubtful protectors after having 
been so unwise as to permit their entrance into our country. Colonel Barnardiston’s 
announcements at the time of the conclusion of the “Entente Cordiale,’’ which were 
just as perfidious as they were naive, have shown us plainly the true meaning of 
things. When it became evident that we would not allow ourselves to be frightened 
by the pretended danger of the closing of the Scheldt, the plan was not entirely 
abandoned, but modified in so far as the British army was not to land on the Belgian 
coast, but at the nearest French harbors. i i 

The revelations of Captain Faber, which were denied as little as the newspaper 
reports by which they were confirmed or completed in several respects, also testify 
to this. This British army, st Calais and Dunkirk, would by no means march along 
our frontier to Longwy in order to reach Germany. It would directly invade Belgium 
from the northwest. That would give to it the advantage of being able to begin 
operations immediately, to encounter the Belgian army in a region where we could 
not depend on any fortress, in case we wanted to risk a battle. Moreover, that would 
make it possible for it to occupy provinces rich in all kinds of resources and at any 
rate, to prevent our mobilization or only to permit it after we had formally pledged 
ourselves to carry on our mobilization to the exclusive advantage of England and 
her allies. 

It is therefore of necessity to prepare a plan of battle for the Belgian army also for 
that possibility. This is necessary in the interest of our military defense as well as 
for the sake of the direction of our foreign policy, in case of war between Germany 
and France. 


Ti. SPEECH OF THE IMPERIAL GERMAN CHANCELLOR, DR. VON 
BETHMANN HOLLWEG, DELIVERED IN THE REICHSTAG ON DE- 
CEMBER 2, 1914.8 


The Belgian neutrality which England pretended she was bound to shield, is but 
& mask. On the 2d of August, 7 P. M., we informed Brussels that France’s plan of 


s This is the speech of the Imperial Chancellor referred to by Professor Neumeyer 
and contained in the copy of the Münchner Neueste Nachrichten of December 3, 1914, 
which he was good enough to send. The passage printed is the one which Professor 
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campaign was known to us and that it compelled us, for reasons of self-preservation, 
to march through Belgium, but as early as the afternoon of the same day, August 2d, | 
that is to say, before anything was known and could be known of this step,. the . 
British Government promised unconditional aid to France in case the German navy 
attacked the French coastline. Not a word was said of Belgian neutrality. This 
fact is established by the declaration made by Sir Edward Grey in the House of Com- 
mons on the 3d of August. The declaration was communicated to me on August 4th, 
but not in full, bécause of the difficulties experienced at that time in the transmission 
of telegrams. Besides the very Blue Book issued by the British Government con- 
firms that fact. How then can England allege that she drew the sword because we 
violated Belgian neutrality? How could British statesmen, who accurately knew the 
past, talk at all of Belgian neutrality? When on the 4th of August I referred to the 
wrong which we were doing in marching through Belgium, it was not yet known for 
certain whether the Brussels Government in the hour of need would not decide after 
all to spare the country and to retire to Antwerp under protest. You remember 
that, after the occupation of Liège, at the request of our army leaders, I repeated 
the offer to the Belgian Government. For military reasons it was absolutely imper- 
ative that at the time, about the fourth of August, the possibility for such a de- 

velopment was being kept open. Even then the guilt of the Belgian Government was 
` apparent from many a sign, although I had not yet any positive documentary proofs 
at my disposal. But the English stateamen were perfectly familiar with these proofs. 
The documents which in the meantime have been found in Brussels, and which have 
been given publicity by me, prove and establish in what way and to what degree 
Belgium has surrendered her neutrality to England. The whole world is now ac- 
quainted with two outstanding facts. (1) In the night from the 3d to the 4th of August, 
when our troops entered Belgian territory, they were not on neutral soil, but on the 
soil of a state that had long abandoned its neutrality. (2) England has declared 
war on us, not for the sake of Belgian neutrality, which she herself had helped to 
undermine, but because she believed that she could overcome and master us with 
the help of two great military Powers on the Continent. Ever since the 2d of August 
when England promised to back up the French in this war, she was no longer neutral, 
but actually in a state of war with us. On the 4th of August she declared war, the 
alleged reason being our violation of Belgian neutrality. But that was only’a sham 
motive and a spectacular scene intended to conceal the true war motive and thus to 
mislead both the English people and foreign neutral countries. 

The military plans which England and Belgium had worked out to the minutest 
details now being unveiled, mg policy of English statesmen is branded for all times 
of history to come. * * 


Neumeyer marked with his own hand in the copy sent to the Editor-in-chief of 
the JourNaL. The translation is that contained in Documents Regarding the European 
War, Series No. IV, International Conciliation, January, 1915, No. 86. 
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II. INTERVIEW OF THE IMPERIAL GERMAN CHANCELLOR, DR. VON 
BETHMANN HOLLWEG, GIVEN TO A REPRESENTATIVE OF THE 
ASSOCIATED PRESS ON’ JANUARY 24, 1915, AND PUBLISHED IN 
AMERICAN PAPERS ON JANUARY 25, 1915.7 


” I am surprised to learn that my phrase, ‘a scrap of paper,” which I used in my. last 
conversation with the British Ambassador in reference to the Belgian neutrality 
treaty, should have caused such an unfavorable impression in the United States. 
The expression was used in quite another connection and the meaning implied in Sir 
Edward Goschen’s report and the turn given to it in the biased comment of our 
enemies are undoubtedly responsible for this impression. 

My conversation with Sir Edward Goschen occurred Aug. 4. I had just declared 
in the Reichstag that only dire necessity and only the struggle for existence com- 
pelled Germany to march through Belgium, but that Germany was ready to make . 
compensation for the wrong committed. 

When I spoke I already had certain indications, but no absolute proof upon which 
to base a public accusation, that Belgium long before had abandoned its neutrality 
in ita relations with England. Nevertheless, I took Germany’s responsibilities 
toward the neutral state so seriously that I spoke frankly of the wrong committed 
by Germany. 

What was the British attitude on the same question? The day before my conver- 
sation with Ambassador Goschen, Sir Edward Grey had delivered his well-known 
speech in Parliament, in which, while he had not stated expressly that England 
would take part in the war, he had left the matter in little doubt. 

One needs only to read this speech through carefully to learn the reason for Eng- 
land’s intervention in the war. Amid all his beautiful phrases about England’s . 
honor and England’s obligations we find it over and over again expressed that Eng- 
land’s interests—its own intereste—call for participation in the war, for it is not in 
England’s interests that a victorious and therefore stronger Germany should emerge 
from the war. , 

This old principle of England’s policy—to take as the sole criterion of its actions 
its private interests regardless of right, reason, or considerations of humanity—is 
expressed in that speech of Gladstone’s in 1870 on Belgian neutrality, from which 
Sir Edward quoted. l 

Mr. Gladstone then declared that he was unable to subscribe to the doctrine that 
the simple fact of the existence of a guarantee is binding on every party thereto, 
irrespective altogether of the particular position in which it may find itself at a time 
when the occasion for action on the guarantee arrives; and he referred to such English 
statesmen as Aberdeen and Palmerston as supporters of his views. 

England drew the sword only because it believed. its own interests demanded it. 
Just for Belgian neutrality it would never have entered the war. 

That is what I meant when I told Sir Edward Goschen in that last interview, when 
we sat down to talk the matter over privately as man to man, that among the reasons 


! The interview is reprinted from the New York Times Current History, Vol. 1, 
No. 6, pages 1120-1122. Only so much of the interview is given as refers to the 
violation of Belgian neutrality. 
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which had impelled England to go into the war the Belgian neutrality treaty had for 
her only the value of a scrap of paper. 3 

I may have been a bit excited and aroused. Who would not have been at seeing 
the hopes and the work of the whole period of my Chancellorship going for naught? 
I recalled to the Ambassador my efforts for years to bring. about an understanding 
between England and Germany; an understanding which, I. reminded him, would 
have made a general European war impossible, and which absolutely would have 
guaranteed the peace of Europe. * * * 

In comparison with such momentous consequences was the treaty not a scrap Oi 
paper? England ought really to cease harping on this theme of Belgian neutrality. 
Documents on the Anglo-Belgian military agreement which we have found in the 
meantime show plainly enough how England regarded this neutrality. As you 
know, we found in the archives of the Belgian Foreign Office documents which showed 
that England in 1911 was determmed to throw troops into Belgium without the assent 
of the Belgian Government if war had then broken out—in other words, to do ex- 
actly the same thing for which, with all the pathos of virtuous indignation, it now 
reproaches Germany. i | 

In some later dispatch Sir Hawar Grey, I believe, informed Belgium that he did 


not believe England would take such a step because he did not think English public- - 


opinion would justify that action. And still people in the United States wonder 
that I characterized as a scrap of paper the treaty whose observance, according to 
responsible British statesmen, should be dependent on the pleasure of British public 
opinion—a treaty which England itself had long since undermined with its military 
agreements with Belgium! 
- | Remember, too, that Sir Edward Grey expressly refused to assure us of England’s 
neutrality even in the event that Germany respected Belgian neutrality. i 

` I can understand, therefore, the English displeasure at my characterization of the 
treaty of 1839 as a scrap of paper, for this scrap of paper was for England extremely 
valuable, furnishing an excuse before the world for embarking i in the war. 

I hope, however, that in the United States you will see clearly enough that England 


‘in this matter, too, acted solely on the principle of “night or wrong, my interest.” 


IV. STATEMENT OF SIR EDWARD GREY, BRITISH SECRETARY OF 
STATE FOR FOREIGN AFFAIRS, DATED JANUARY 26, 1915, IN- REPLY 
TO DR. VON BETHMANN HOLLWEG’S INTERVIEW GIVEN TO A 
REPRESENTATIVE OF THE ASSOCIATED PRESS ON JANUARY 25; 
1915. ? 


The Secretary of State for Foreign Affairs authorizes the publieation of the follow- 
ing observations upon the report of an interview recently granted by the German 
‘Chancellor to an American correspondent. It is not surprising that the German 
Chancellor should show anxiety to explain away his now es phrase about 8 
treaty being a mere “‘scrap of paper.” 

The phrase has made a deep impression because the progress of the world largely 


8 Reprinted from the New York Times Current History, Vol. 1, No. 6, pages 


1122-1124. Only the portion of Sir Edward Grey’s statement relating to the 
violation of ee neutrality is printed above. 
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f 
depends upon the sanctity of agreements between individuals and between nations, 
and the policy disclosed in Herr von Bethmann Hollweg’s phrase tends to debase 
the legal and moral currency of civilization. 

What the German Chancellor said was that Great Britain in requiring Germany to 
respect the neuirality of Belgium ‘was going to make war just for a word, just for 
a scrap of paper ”_that is, that Great Britain was making a mountain out of a mole- 
hill. He now asks the American public to believe that he meant the exact opposite 
of what he said; that it was Great Britain who really regarded the neutrality of Bel- 
gium as a mere trifle, and that it was Germany who “took her responsibilities toward 
the neutral states so seriously.” l l 

The arguments by which Herr von Bethmann-Hollweg seeks to establish the two 
sides of this case are in flat contradiction of the plain facts. 

First, the German Chancellor alleges that “England in 1911 was determined to 
throw troops into Belgium without the assent of the Belgian Government.” This 
allegation is absolutely false. It is based upon certain documenta found in Brussels 
which record conversations between British and Belgian officers in 1906, and again it 
1911. 

The fact that there is no note of these conversations at the British War Office or the 
Foreign Office shows that they were of a purely informal character and that no mili- 
tary agreement of any sort was at either time made between the two Governments. 
Before any conversations took place between the British and Belgian officers it was 
expressly laid down on the British side that discussion of the military possibilities 
was to be addressed to the manner in which, in case of need, British assistance could 
be moat effectually afforded to Belgium for the defense of her neutrality, and on the 
Belgian side a marginal note upon the record explains that ‘‘the entry of the English 
into Belgium would only take place after the violation of our (Belgium’s) neutrality 
by Germany.” 

As regards the conversation of 1911, the Belgian officer said to the British officer: 
“You could only land in our country with our consent”; and in 1913 Sir Edward 
Grey gave the Belgian Government a categorical assurance that no British Govern- 
ment would violate the neutrality of Belgium and that “so long as it was not violated 
by any other Power we should certainly not send troops ourselves into their terri- 
tory.” 

The Chancellor's method of misusing documents may be illustrated in this con- 
nection. He represents Sir Edward Grey as saying, ‘‘he did not believe England 
would take such a step because he did not think English public opinion would justify 
such action.” 

What Sir Edward Grey actually wrote was: “I said that I was sure that this Gov- 
ernment would not be the first to violate the neutrality of Belgium, and I did not 
believe that any British Government would be the first to do so, nor would public 
opinion here ever approve of it.” 

If the German Chancellor wishes to know why there were conversations on mili- 
tary subjects between British and Belgian officers he may find one reason in a fact 
well known to him—namely, that Germany was establishing an elaborate network 
of strategical railways leading from the Rhine to the Belgian frontier through a 
barren, thinly populated tract. The railways were deliberately constructed to permit 
of a sudden attack upon Belgium, such as was carried out in August last. 
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This fact alone was enough to justify any communications between Belgium and 
the other Powers on the footing that there would be no violation of Belgian neutral- 
ity, unless it was previously violated by another Power. On no other footing did 
Belgium ever have any such communications. 

In spite of these facts the German Chancellor speaks of Belgium as having thereby 
“abandoned and forfeited” her neutrality, and he implies that he would not have 
spoken of the German invasion as a “wrong” had he then known of the conversations 
of 1906 and 1911. ; 

It would seem to follow that according to Herr von Bethmann Hollweg’s code, 
wrong becomes right if the party which is to be the subject of the wrong foresees the’ 
possibility and makes preparations to resist it. 

Those who are content with older and more generally accepted standards are likely 
to agree rather with what Cardinal Mercier said in his pastoral letter: “Belgium was 
bound in honor to defend her own independence. She kept her oath. The other 
Powers were bound to respect and to protect her neutrality. Germany violated her 
oath. England kept hers. These are the facts.” 

In the second part of the German Chancellor’s thesis, namely, that Germany 
“took her responsibilities toward the neutral states seriously,” he alleges nothing 
except that “he spoke frankly of the wrong committed by Germany i in invading 
Belgium.” 

That a man knows the right while doing the wrong is not usually accepted 28 
proof of his serious conscientiousness. The real nature of Germany’s view of her 
“responsibilities toward the neutral states” may, however, be learned on authority 
which cannot be disputed by reference to the English ‘White Paper.” 

If those responsibilities were in truth taken seriously why, when Germany was- 
asked to respect the neutrality of Belgium if it were respected by France, did Ger- 
many refuse? France, when asked the corresponding question at the same time, 
agreed. This would have guaranteed Germany from all danger of attack through ` 
Belgium. 

- The reason of Germany’s refusal was given by Herr von Bethmann Hollweg’s 
colleague (the German Foreign Secretary, Herr von Jagow). It may be paraphrased -. 
in the well-known gloss upon Shakespeare: ‘Thrice is he armed that hath his quarrel. 
just, but four times he that gets his blow in fust.” 

“They had to advance into’ France,” said Herr von Jagow, “by the quickest and 
easiest way so as to be able to get well ahead with their kiia and endeavor to 
strike some decisive blow as early as possible.” 

Germany’s real attitude toward Belgium was thus frankly given by the German 
Foreign Secretary to the British Ambassador, and the German Chancellor in his 
speech to the Reichstag claimed the right to commit a wrong in virtue of the military 
necessity of hacking his way through. The treaty which forbade the wrong was by 
comparison a mere scrap of paper. ` 


CHRONICLE OF INTERNATIONAL EVENTS — 
WITH REFERENCES 


Abbreviations: Ann. sc. pol, Annales des sciences politiques, Paris; Vie Int., 
La Vie Internationale, Brussels; Arch. dipl., Archives Diplomatiques, Paris; B., 
boletin, bulletin, bolletino; P. A. U., bulletin of the Pan-American Union, Washing- 
ton; Clunet, J. de Dr. Int. Privé, Paris; Doc. dipl., France, Documents diplomatiques; 
B. Rel, Ext., Boletin de Relaciones Exteriores; Dr., droit, diritto, derecho; D. 0O., 
Diaroi Oficial; For, rel., Foreign Relations of the United States; Ga., gazette, gaceta, 
gazzetta: Cd., Great Britain, Parliamentary Papers; Int., international, internacional, | 
internazionale; J., journal; J. O., Journal Officiel, Paris; L., Law; L’Int. Sc., L'Inter- 
nationaliam Scientifique, The Hague; M., Magazine; Mem. dipl., Memorial diplo- 
matique, Paris; Monit., Moniteur belge, Brussels; Martens, Nouveau recueil générale 
de traités, Leipzig; Q. dip., Questions diplomatiques et coloniales; R., review, revista, 
revue, revista; Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, Nether- 
lands; Stale Papers, British and Foreign State Papers, London; Stat. at L., United 
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August, 1914. : 

20 EurorEan War. GREAT BRITAIN. Order in Council announcing 
that Great Britain, France and Russia will observe the provi- 
sions of the Declaration of London, with certain modifications as 
regards contraband of war. London Gazette, No. 28879. 

25 European War. France. Decree announcing that provisions 
of the Declaration of London will be followed in present hos- 
tilities, with modifications adopted by Great Britain. J. O., 
Aug. 26, 1914; London Gazette, No. 28879. . 


September, 1914. 

14 .Eoropean War. Russia. Under Imperial Ukase Russia an- 
nounced that the provisions of the Declaration of London will be 
observed by Russia during the present war, subject to the modi- 
fications adopted by the British and French Governments as 
declared in the British Order in Council of August 20, 1914, and 
the French Decree of August 25, 1914. London Gazette, No. 
28918. 

91° Evropran War. Great Britain. Proclamation adding to the 
list of contraband of war. London Gazette, No. 28910. | 
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November, 1914. 
6 Evropman War. France. Decree relative to the application of. 
‘the rules of international maritime law to the present war. 
J. O., Nov. 7, 1914. n 


` December, 1914. 


_ 7 Francn—Unirep Starms. French decree approving parcel post 
convention between French Guiana and the United States, 
signed August 21, 1914. J. O., Dec. 14, 1914. 

8-21 European War. RUSSIA. Official Bulletin of the Laws pub- 
lished Imperial Ukase dated December 8/21, revising the decree 
of September 1/14, 1914, concerning the application of the regula- 
tions of naval ware as drawn up by the Declaration of London. 
English text: London Gazette, No. 29159. 

23 Evroppan War. Great Britain. Proclamation adding to the 
list of contraband of war. London Gazette, No. 29016. 


March, 1916. 

11 European War. Great Brivary. Order in Council signed for 
prevention of commercial intercourse with Germany, in retalia- 
tion for the German Admiralty proclamation declaring a war zone 
of the waters around the British Islands. This Order was an- 
nounced as forthcoming in Parliament on March Ist; it was 
signed March 11th, and published March 16th. All intercourse 
is forbidden, but neutrals will be reimbursed for legitimate losses 
sustained. London Gazette, No. 29102; N. Y. Times, March 12, 
1915. 

22 RU8SSIA— UNITED ER Ratifications exchanged of treaty for 
the advancement of peace, signed Oct. 1/Sept. 18, 1914. English 
and French texts: U. S. Treaty Series, No. 616. 

26 European War. Curue-—Great Brirarn—Germany. Chile 

. made representations to Great Britain regarding the sinking 

of the German cruiser Dresden on March 16th. Chile claims 

that the Dresden was blown up by her own crew in Chilean 
waters after bombardment by the British squadron and when 
the Chilean Government was on the point of interning her. 

On April 15th, a British White Paper announced that full and 

ample apology had béen made to Chile by Great Britain for- 

the violation of Chilean cc N. Y. Times, April ‘16, 

1915; Cd., 7859. 
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27 Great Britain. Notice to mariners [No. 239, 1915], relating to 
mined areas in the North Sea, River Thames and English Chan- > 
nel, with information as to compulsory pilotage. London Gazette, 
No. 29116. 

28 EuropeEAN War. UNITED States. An een Leon C. 
Thrasher, was among the passengers lost on the English steamer 
Falaba, sunk by a German submarine. On May 13th, the 
United States protested to Germany against the dangers to which 
Americans were subjected in the submarime operations of Ger- 
many. On May 28th, Germany replied, stating that the Falaba 
was sunk after her commander had refused to heed the warning of 
the submarine and had continued to signal for assistance. Texts 
in Official documents in Special Supplement to this JOURNAL. 


April, 1916. 

3 European War. GuERMANY—UNITED Siia: The United States 
presented. a note to the German Government demanding pay- 
ment by Germany of $228,059.54, with interest from January 28th, 
for the destruction of the American sailing vessel Wiliam P. Frye 
by the German converted cruiser Prince Eitel Friedrich. On 
April 5th, Germany replied consenting to pay the required sum 
and basing this upon the treaties-of 1799 and 1828 between 
Prussia and the United States, but claiming justification for 
the sinking of the ship and destruction of the cargo under inter- 
national law, and proposing that the vessel go before the German 
Prize court for adjudication. On April 28th, the United States 
answered, accepting the offer to pay for the ship upon the basis 
of the violation of the treaties, but declining to agree to submit 
the case to the prize court. Texts in Official documents in Special 
Supplement to this JOURNAL. 

4 European War. GERMANY—UNITED states. The German Am- 
bassador handed a note to the Department of State of the United 
States charging in effect that the United States is violating the 
true spirit of neutrality by permitting large quantities of arms 
to be shipped to England, France and Russia, and character- 
izing as a failure the diplomatic efforts of the United States to 
effect shipment of food supplies to Germany. The memorandum 
intimates that the United States maintained the true spirit of 
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11. 


12 


l4 


18 


' 21 


neutrality to Mexico in placing an embatgo on -the an of 
arms to Huerta and Carranza, and quotes & statement of Presi- ` 
. derit Wilson on the Mexican situation. The United States re- 


plied to the note on April 21st. Texts of notes in Official docu- ™ 


ments in Special Supplement to this JOURNAL. 


European War. Grrmany. German converted cruiser Eitel . 


Friedrich, which came into Newport News, Va., March 10,1915, 
was interned by the United States at thei request of her com-" ` 
mander. N.'Y.-Times, April 8, 1915. | 

Eurorman War. GERMANY. German. auxiliary. cruiser - Kron- 
prinz Wilhelm came. into Newport News, Va. The captain re- 

- ported that his ship. ‘had sunk fourteen ships of the Allies and 
one Norwegian ship. | The ship was interned Apn ‘26th. N.Y. 
Times, April 12, 27, 1915. 

UNITED draie- GRET BRITAIN. The Department of State ‘of 
the United States announced that. Great Britain will requisition — 


the cargo of the Wilhelmina and reimburse her owners for the -> 


delay. R. of R. (N, Y), 51:538. 

EvRrorman WAR. GREAT BRITAIN. Proclamation amending De- 

_ fense of the Realm Act of November 28, 1914, and March 28, . 
1915, giving the A¢ ty authority to impose restrictions on 
persons proceeding to or from ports of Great Britain, and relat- 
ing to trial by court-martial and miya Jury. London Gazette, 
No. 29129. | 

EUROPEAN War. GERMANY. Ordinance relative to E TT 
to the Prize Ordinance of Sept. 30, 1909,/and its supplements 
dated Oct. 18, Nov, 23, and Dec.-14, 1914. English text: 
London Gazette, No. 39159. German text: R. Gesetzblatt, No. 49, 







Unt States. The oye States 


t BRITAIN. Blockade declared, begin- 


German aadli cruiser Kronprinz 


-~ 
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Wilhelm interned at Newport News, Va. N. Y. Times, April 27, 
1915. 
28 European War. Unirep Stares. American steamer Cushing 
* slightly damaged by a bomb dropped from a German aeroplane 
in the North Sea. New York Times, April 29, 1915. 
28 EuRopEAN War. GermMany—Unitep Status. The United States 
sent a note to Germany accepting the offer of Germany to pay 
for the destruction of the American sailing vessel William P. 
Frye on the ground of the violation of existing treaties between - 
the United States and Germany, but not on the ground that the 
destruction was justified by existing rules of international law. 
Protest was also made against the case going before the German ` 
prize court. Text of note in Official documents in Special Supple- 
meni to this JOURNAL. 


May, 1915. 

~ 1 Evrorgan War. Unirep Statrms. American steamer Gulflight, 
bound for a French port, was sunk by a German submarine off 
the Scilly Islands, with a loss of three lives. New York Times, 
May 2, 1915. 

1 -Europman War. Germany. The Imperial German Embassy to 
the United States addressed a communication to the American 
people, in paid advertisements in various American newspapers, 
warning them of the danger of travelling in English ships. N. Y. 
Times, May 1; N. Y. Sun, May 1, 1915. 

4 TRIPLE ALLIANCE. Italy denounced the Triple Alliance with 
Austria and Germany. N. Y. Times, May 5, 1915. 

7 European War. The Cunard steamer Lusitania was torpedoed and 
sunk without warning, by a German submarine, off the southern 
coast of Ireland, near Kinsale; 1150 persons lost their lives, in- 
cluding more than 100 Americans. New York Times, May 8, 
1915. , l ; 

8 Europran War. BELGIUM. Germany posted proclamations in 
Antwerp dated May 5, 1915, announcing that Germany had 
formally annexed Belgium. N. Y. Times, May 8, 1915. 

9 Cnrra-—Jarpan. Announced that China has accepted the de- 
mands contained in the Japanese ultimatum. N. Y. Times, 
May 10, 1915. | 
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18-15 EvuropHan WAR. Gmaaainy—Unrrp Srates. The United 
States presented a note to Germany, protesting against the sub- 
marine policy of Germany in the present war, and calling atten- 
tion to the case of Leon Thrasher, who lost his life when the . 
Falaba was torpedoed, to the dropping of bombs on the American 
steamer Cushing, to the torpedoing of the American steamer 
Gulfaghi, and ct ing in the sinking of the Lusitania, with 
many American aes aboard; the note stated that the , 
United States expected Germany to disavow' such acts and to take 
steps to prevent their recurrence, and declared that. the United 
States will not be expected to omit any word or act necessary to + 

. maintain the rights of its citizens. Text in Official documents in 
Special Supplement to this JOURNAL. ! 

20 LAK» MORONK CONFERENCE ON INTERNATIONAL ARBITRATION. 
The Twentieth Annual Convention of ‘the! Lake Mohonk Con- 
ference on Internatiohal Arbitration met at Mohonk Lake, N. Y. 
N. Y. Times, May 21), 1915. 

23 EUROPEAN: War. Italy declared war on Austria to date from 
“tomorrow.” N.Y. Times, May 24, 1915. | 

24-29 Pan AMERICAN FINÅNCIAL Congress met m Washington, D. C. 
P. A. U., 40:569. 

24 EUROPEAN WAR. Germany declared that g state of war exists 
with Italy. N. Y. Times, May 25, 1915. | 

24 EvurortaNn WAR. Unrrmp Srares. Neutrality. proclamation 18- 
sued covering the entry of Italy into the: war.. N. Y. Times, 
May 26, 1915. | 

25 ARGENTINE Repvsiic—Brazi—CHin. Triaty for the advance- 
ment of peace following the plan of the Secretary of State 
of the United States William J ennings Bryan. Washington Post, 
May 26, 1915. 

25 Cae ie Treaty signed aeg South Manchuria, and 

) Eastern Inner .Mongolia. R. de droit ‘int. dipl. (Japanese 


text), June, 1915 | . 
. 25 _Catwa—Japan. Treaty signed respecting the providence of Shan- 
tung. R. de drott int. et dipl. (Japanese text), June, 1915. 
25 EUROPEAN WAR. Italy addressed a note to the neutral Powers 
explaining her reasons for going to war with Austria. Text of 
note: N. Y. Times, May 26, 1915. | 
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27 HuRoPHAN War. GREAT Brrrarn. Proclamation making further 
additions and amendments to the list of articles to be treated as 
contraband of war. London Gazette, Nos. 29173, 29175. 

28° European War. Grrmany—Unrrep Srates. Germany sent a 
reply to the American note of May 13 in regard to the case of the 

Falaba, the Cushing, the Gulfight and the Lusitania. Concern- 
ing the sinking of the English ship Falaba, Germany alleged that 
the captain failed to heed the warning of the submarine to 
halt, but continued to signal for help; in regard to the Cushing 
and Gulflight that an investigation was under way by the German 
Government, but that Germany was willing to submit the ques- 
tion to a commission of Inquiry as provided by Title LIT of the 
Convention for the Peaceful Settlement: of International Dis- 
putes signed at The Hague, October 18, 1907; in regard to the 
Lusitania, Germany claimed to be within her rights in sinking 
the ship, as an armed auxiliary ship of the British navy, 
that the cargo of ammunition was partly responsible for her 
total and speedy destruction, and that neutrals had been suffi- 
ciently warned not to enter the blockaded zone in ships of the 
Allies. Text in Official documents in Special Supplement to this 
JOURNAL. . 

29 Porruear. Theophile Braga elected President of Portugal by the 
National Assembly, succeeding Manuel de Arriago, resigned. 
N.Y. Times, May 30, 1915. 


June, 1916. 

1 Untrep States—Norway—Dernmars. Under treaties for the 
advancement of peace, the President of the United States ap- 
pointed Dr. James Brown Scott Commissioner for Denmark, and 
Hon. Judson Harmon, Commissioner for Norway. 

2 Mexico—Unitmep States. The United States presented a note 
to the warring factions in Mexico calling upon the leaders speedily 

~ to come to an agreement in internal affairs in Mexico. In case 
of failure, warning is given that the United States will proceed 
to take such steps as may be necessary to bring about order in 
Mexico. N. Y. Times, June 3, 1915. 

3 Europzan War. The Republic of San Mario declared war on 
Austria. San Marino is not a protectorate of Italy but is “ pro- 
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tected” by Italy. The importance of her entry into the war lies 
in the fact that her territory may not be used as neutral territory 
by Austrian aeroplanes for making repairs, etc. N. Y. Times, 
June 4, 1951. 

EurormaNn WAR. Gunwany—Untrmp States. Germany made 
further reply to the American note of May 13, in regard to the © 
case of the Cushing and the Gulflight. It is explained that the 
Gulflight was torpedoed by mistake, and indemnity will be paid 
when ascertained by experts; in the case of the Cushing, further 
evidence is asked, but it is stated that indemnity will be paid 
for ascertained loss. Text in Official documents in Spectal Supple- 
ment to this JOURNAL. 

Russia—S WEDEN. Announcement; made that a treaty was rati- 
fied last week mutually acknowledging the financial, commercial 
and industrial interests of the respective countries. N. Y. Times, 
June 7, 1915. 

Cuina—Rvssia. Amone that a treaty had been. signed 
between the two countries relating to Outer Mongolia. Wash- 
ington Star, June 8, 1915. 

Eurorman War, Unirep Statss. Hon. William J ennings Bryan 
resigned as Secretary of State. He gave as the reason his dis- 
agreement with the policy of the administration on the question 
-of the use of submarines in the European war and his unwilling- 
ness to sign the note of June 9th to Germany in reply to the Ger- 
man note of May 28th. N. Y. Times, June 9, 1915. 

Unitep States. The President appointed Hon. Robert Lansing 
Secretary of State ad interim, for a period of thirty days. Mr. 
Lansing became Counselor of the Department of State, April 1, 
1914. On June 23, Mr. Lansing was appointed Secretary of 
State. See; this JOURNAL, 8:336. 

EUROPEAN WAR. GERMANY— UNITED STATES. The United States 
sent a note to Germany on the subject of the Falaba, the Gulf- 
light, the Cushing and the Lusitania, Reiteration is made of the 
rights of Americans: to travel on the high seas, of the positive 

` information of the United States that the Lusitania was unarmed, 
and the hope of the United States that an agreement might be 
reached whereby the rights of Americans would be safeguarded. 
Text in Official documents in Special Supplement to this JOURNAL. 
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10 Mexico. The Villa-Zapata Government deposed Roque Gonzales 
Garza as provisional president and elected Francisco Lagos 

_  Chazara. N.Y. Times, June 11, 1915. 

24 EuRopEAN WAR. CERMANY—UNITED STATES. The . United 
‘States sent a note to Germany asking reconsideration of the 
German. refusal to settle by direct diplomatic negotiation, in- 
stead of prize court proceedings, the claim presented on behalf of 
the captain and owners of the American ship William P. Frye, 
sunk with her cargo of wheat by the Prinz Eitel Friedrich. The 
contention of the United States is that inasmuch as Germany has 
admitted lability for the sinking of the ship under the treaty of 
1828, prize court proceedings are unnecessary and not binding 

on the United States. 

29 European War. Avustria~Houncany—Unirep States. Austria- 
Hungary delivered note to the American Ambassador on contra- 
band and the neutrality of the United States. English text: 
N.Y. Times, Aug. 2, 1915. 

KATHRYN SELLERS. 


a 


ranch othe 


PUBLIC DOCUMENTS } LATING a9 TA EUA eee LAW 


GREAT BRITAIN k 


' Alien enemies. Return the number of, not: including prisoners of 
war, interned on Nov. 1, 1914, and the number released during Novem- 
ber, December and Jan . , respectively. (H. L. — No. 41, Sess. 
1914-15.) 1d. 

Aliens Restriction Amendment Order, 19165. : (St. R. & O. 1915, 
No. 301.) .1)4d.. 

‘Arbitration convention with Switzerland, ‘signed at Rondon: June 10. 
1914. (Treaty series, 1915, No. 3.) 1d. | 

Belgian refugees, Minutes of evidence of Departmental Committee 
on the reception and employment of in Great Britain, With index. 
28 2d. (Cd. 7779.) | 

Belgium. Protest by Belgian Government against T allega- 
tion that Belgium had forfeited her neutrality before ine outbreak of 


war. lied. 
. Reports of the commission of enquiry; into ‘the violation of 
ateniational law. 9th, 10th, llth and 12th. 134d. each. 
Belligerent rights, Correspondence with United States Government 
-respecting. (Cd. 7816.) 4d. 
British and Foreign State Papers. Vol. 103. 1909-1910. 10s. 6d. 
British Ships Transfer Restriction Act, 1914-1915. (5 Geo. V, Ch. 





© , +21.) ld. ! 


Commissions and committees on questions. snag ‘out of the war, 
List of. (Cd. 7855.) ld. 

Contraband of War. Proclamation specifying certain additional 
_ articles to be treated as. ch 11,1915. (St. R. & O. 1915, No. 205.) 
144d. ! 

Copyright. Order in Council further amending the Order in Council 
of June 24, 1912, regulating copyright relations with the foreign coun- 
tries of the Berne Copyright Union as s regards Hely. (St. R. & O. 1915, 
No. 257.) 14d. 

` 1 Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C. London, England. 
780 
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. Order in Council regulating copyright relations with United 
States of America. Feb. 3, 1915. (St. R. & O. 1915, No. 130.) 13d. 
Customs. Proclamation prohibiting exportation of certain warlike 
stores, provisions, victuals and other articles. Feb. 3, 1915. (St. R. 
& O. 1915, No. 60.) Id. 
. Order in Council, March 2, 1915, varying above proclama- 
tion. (St. R. & O. 1915, No. 159.) 1}ẹd. 
. Order in Council, March 18, 1915, further varying above 
proclamation. (St. R. & O. 1915, No. 225.) 14d. 
. Order in Council, April 15, 1915, further varying above 
proclamation. (St. R. & O. 1915, No. 348.) led. 
. Order in Council, April 21, 1915, further varying above prog: 
lamation. (St. R. & O. 1915, No. 355.) 1héd. 
Customs War Powers Act, 1914-1915. (5 Geo. V, Ch. 31.) 1d. 
Defence of the Realm (Amendment) Act, 1914-1915. (5 Geo. V, 
Ch. 34.) 1d. 
. No. 2. (5 Geo. V, Ch. 37.) 1d. 
. Order in Council amending the regulations of 1914. (St. 
R.& O. 1915, No. 235.) 14d. 
. Order in Council further amending the regulations of 1914. 
April 13,1915. (St. R. & O. 1915, No. 302) 114d. 
Dresden, German cruiser. Notes exchanged with Chilean minister 
respecting the sinking of, in Chilean territorial waters. (Cd. 7859.) 1d. 
European crisis, Letter of July 31, 1914. from President of France to 
King of England, respecting, and reply of August 1, 1914. (Cd. 7812.) 
ld. 


























. Roumanian translation of correspondence of the British 
Government. 1s. - 

Exchange of prisoners of war, interned civilians, diplomatic and con- 
sular officers, in the United Kingdom and Germany respectively, Cor- 
respondence with the United States Ambassador respecting. (Cd. 7857.) 
9léd. 

Extradition. Order in Council directing that “The Extradition 
Ordinance (Ashanti), 1914,” shall have effect in Ashanti as if it were 
part of the Extradition Act, 1870. Feb. 10, 1915. (St. R. & O. 1915, 
No. 145.) 14d. 

German prisoners of war and interned civilians in Great Britain, 
Correspondence with United States Ambassador EEE (Cd. 7815.) 


174d. 
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Government war obligations, Bill to make provision with respect to. 
(H. L. Bill No. 24, Sess. 1914-15.) 1d. 

International Opium Conference, Third, held at The Hague, June, 
1914, Correspondence respecting the. (Cd. 7813.) 344d. R 

Legal Proceedings against Enemies Act, 1914-1915. (5 Geo. V, 





Ch. 36.) L444. = 
. Rules under above act, March 16, 1915. (St. R. & O. 1915, . 
No. -232.) 146d. 


Naturalization. Return showing the names of all aliens to whom 
certificates of naturalization have been issued during 1914. (H. C. ` 
Rept. No. 156, sess. 1914-15.) 5d. 

Prisoners of war and interned civilians in Great Britain and Germany 
-` respectively, Correspondence with United States Ambassador respect- 
ing treatment of. (Cd. 7817.) Is. 

Prize bounty. Order in Council declaring the intention to grant, to 
officers and crews of ships of war. March 2, 1915. (St. R. & O. 1915, 
No. 226.) 144d. 

Prize Court Rules, 1914, Order in Council amending. Feb. 3, 1915. 
(St. R. & O. 1915, No. 135.) 14d. | 

Prize courts (Turkey). Order in Council, Feb. 3, 1915, authorizing 
the commissioners.for executing the office of Lord High Admiral, to 
require the constitution of prize courts. (St. R. & O. 1915, No. 136.) 
‘14d. 

Prizes captured during European war, Accession of Russia to conven- 
tion of November 9, 1914, between Great Britain and France, relating 
to. Signed at London, March 5, 1915. (Treaty series, 1915, No. 4.) 
ld. 

Reprisals. Order in Council framing reprisals for restricting further 
the commerce of. Germany. March 11, 1915. (St. R. & O. 1915, 
No. 206.) 144d. l 
. State papers and manuscripts relating to English affairs existing in 
the archives and collections of Venice, and in other libraries of northern 
Italy. Vol. XX, 1626-1628. 15s. 7d. 

Togoland, Correspondence relating to military operations in. (Cd. 
7872.) 7d. 

Trading with the enemy. County courts rules, Feb. 15, 1915. (St. 
R.-& O. 1915, No. 115.) 134d. 

. Rules made by the Lord Chancellor of Ireland. February 4, 
1915. (St. R. & O. 1915, No. 254.) Lyd. : 
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. Proclamation respecting occupied territory. Feb. 16, 1915. 
(St. R. & O. 1915, No. 140.) 144d. 

Treaty series, 1914. No. 20. Index. (Cd. 7740.) ld. 

. Union of South Africa, Correspondence respecting proposed naval 
onal military expedition against German South-West Africa. (Cd. 
7873.) 1d. 





. Outbreak of rebellion in and policy of government with 

regard to ee open of, Report on, with appendices. (Cd. 7874.) 10d. 
War risk Insurance scheme. Text of agreements between the Gov- 

ernment and the war risk insurance associations. (Cd. 7838.) 4d. 


UNITED STATES ? 


Army. Hearings on increase of. Jan. 4, 1915. 87 p. Military Af. 
Comm. 

China. Act to ee practice of pharmacy and sale of poison in 
consular districts of United States in. March 3, 1915. (Pub. No. 262.) 
State Dept. 

Chinese in United States. Hearings pursuant to H. 20037 further 
to regulate entrance of Chinese aliens into United States. 1915. 78 p. 
Immigration and Naturalization Committee. l 

Coast defense, Answers to questions propounded in H. R. 698 adopted 
by House of Representatives Jan. 14, 1915. Jan. 16, 1915. 2p. (H. 
doc. 1492.) War dept. 

Continental Congress, Journals of, 1774-89. Vols. 22 and 23; Cloth, 
$1.00 each. 
~- Contraband of war, Response of Secretary of State to resolution re- 
lating to shipment of naval stores abroad and communications from 
foreign governments relating thereto, stating that it is not compatible 
with public interests to furnish papers asked for. Feb. 2, 1915. (8. doc. 
799.) State Dept. - 

Copper. Same as above. (S. doc. 798.) State Dept. 

Copyright. Proclamation extending benefits of Sec. 1 (e) of Act of 
March 4, 1909, to subjects of Great Britain and dominions, with certain 
exceptions. Jan. 1, 1915. 2p. (No. 1289.) State Dept. 

Dacia, Steamship. Statement of motives and facts concerning pur- 
chase of. 19 p. (S. doc. 979.) Paper, 5c. . 

2 When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, Government Printing Office, Wash- 
ington, D, Ç. 
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Diplomatio ca corisular appropriation bill, Hearings on. Dec. 17-22, 
1914. 99 p. Same, Jan. 12; 1915, 29 p. For. Af. Comm. . 
. Report submitting. Jan. 26, 1915. i p. m. rp. 1324.) . 
For. AF. Comms: 

———, Hearings before subcommittee on appropriations 47 p. 
Appropriations Comm. 
- — Report amending. Feb. 24, 1915. P p. (S. rp. 1024.) 
Appropriations Comm. - ! 
l . Act making appropriations for fiscal year 1916. March 4, 
1915.. 14 p. (Pub. No. 294.) State Dept. : 

Diplomatic and consular service. Act for improvement of. Feb. 5, 
.1915. 3p. (Pub. No. 242.) State Dept. i 

Dominican Customs Recei vership. Seventh annual report of General 
Receiver, August 1, 1913-July 31, 1914. Oct. 1, (1914. 48 p. Paper, 


5c. 








Embargoes. Austro-Hungarian ‘embargo on ai Dec. 15, 1914; 

French embargo on exports, 1914, and Jan. 6, 1915; German decrees 
‘prohibiting exportation transit on account of war, corrected to 
Sept. 19, 1914; same corrected to Oct. 28, 1914; list of articles embargoed 
by neutral European countries, Dec. 15, 1914; prohibition affecting 
exports and imports in United Kingdom, 1914; Russian embargo on 
Exports, Dec. 18, 1914. State Dept. 

Europe. List of references on Europe and international politics in 
relation to present issues. 1914. 144 p. Paper, 15c. 

Finance. Report favoring S. J. R. 228 authorizing President to ex- 
tend invitations to Central and South American governments to be rep- 
resented at conference in, Washington, D. C., in| 1915 looking to im- 
provement of financial relations between the United States and those 
nations. Jan. 20,1915. 3p{ (B. rp. 920.) Foreign Relations Committee. 
. Report favoring H. J. R.-409 for same purpose. Feb. 19, 
1915. 2p. (H. rp. 1421.) Foreign Affairs Committee. : 

Firearms, Further response to resolution. Memorandum showing 
exports of from United States to specified countries during November, 
1914. Jan. 18,1915. 2p. (5. doc. 660, pt. 2.) Commerce Dept. 

Foreign relations of United States. List of government publications 
concerning, sold by Superintendent of Documents. Jan. 1915. 42 p. 
(Price list 65.) Government Printing Office. | 
. Papers relating to, with annual meege of President, Dec. 6, 

. 1910. 1915. 884 p. Cloth, 65e. 
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————, Same. (H. doc. 1000, 61st Cong. 3d sess.) 

Fur seals in Alaska, Hearings on act to protect. Jan. 18, 19, 1915. 
6l p. Ways and Means Committee. 

Immigration. Annual report of Commissioner General of Immigra- 
tion, fiscal year 1914. 408 p. 2pl. Paper, 30c. 
. Panama~Pacific International Exposition, statistics of im- 
aderation. fiscal year 1914. 132 p. Immigration Bureau. 

Immigration laws and rules of Nov. 15, 1911. 5th ed. 69 p. Immi- 
gration Bureau. 

Immigration and emigration. Message from President of United 
States vetoing bill to regulate. Jan. 28, 1915. 25 p. (H. doc. 1527.) 
Paper, 5c. 








. Report favoring passage over veto of bill to regulate. Feb. 
5, 1915. 3 p. (H. rp. 1368.) Immigration and Naturalization Com- 
mittee: | 

International arbitration, Letter on from Oscar T. Crosby. 10 p. 
(S. doc. 987.) Paper, 5c. 

International Congress on Education, Report favoring H. J. R. 273 
requesting President to invite foreign governments to participate in, 
at Oakland, Cal., Aug. 16-27, 1915. 2 p. A: rp. 825, 63d Cong. 2d 
sess.) For. Aff. Comm. 

International Joint Commission on Boundary Waters between United 
States and Canada, Hearings in re remedies for pollution of boundary 
waters. Sept. 25-Oct. 2, Nov. 10 and 11, Dec. 14 and 16, 1914. 330 p. 
State Dept. 

Latin-American Trade Committee appointed by Secretary of Com- 
merce, report of. Jan. 19,1915. 138p. (S. doc. 714.) Paper, 5e. 

Mediation between United States and Mexico, 8. J. R. 191 to convey 
‘appreciation of Congress to Domicio da Gama, Romulo 8. Naon, and 
Eduardo Suarez for their services in. March 4, 1915. (Pub. No. 75.) 
State Dept. : . 

Merchant marine. Address of Secretary of the Treasury on the ad- 
ministration and the shipping bill, before Chamber of Commerce of 
United States, Washington, D. C., Feb. 4, 1915. 28 p. (B. doc. 950.) 
Paper, 5e. 

. Address delivered by Secretary of the Treasury before Com- 
mercial Club at Chicago, IH., Jan. 9, 1915, relative to merits of the 
shipping bill. 1915. 18 p. (8. doc. 718.) Paper, 5c. 

. Address of Hon. Theodore E. Burton before National Cham- 
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ber of Commerce, Washington, D. C., Feb. 4, 1915, on the opposition 
and the shipping bill. 16 p. (S. doc. 949.) Paper 5e. i 
. Debate in Senate of. Australia on proposed government- 
owned teaho lines. 16 p: (8. doc. 968.) Senate. 
. Hearings on H. 18518 for government ownership and opera- 
tion of maehan vessels in foreign trade of United States. 1914.. 51 p. 
Merchant Marine and Fisheries Committee. 
. Hearings pursuant to 8. R. 543 to ascertain information 
concerning interned ships in ports of United States and elsewhere and 
what efforts have been made by certain parties or interests to prevent 
` passage of ship purchase bill. 1915, pts. 1-14, 459 p. Spi Comm. to 
investigate alleged ship purchase lobby. 
. Material gathered by Legislative irei Dirva of 
Library of Congress relating to foreign Paa on merchant marine. 
1915. 31 p. Commerce Committee. 
. Report of committee on merchant marine of Boton Cham- 
ber of Gommorce relative to! bills pending before Congress relative to 
government ownership and operation of merchant vessels of United 
States in South and Central American trade. (S. doc. 715.) Paper, 5e.. 
. Views of minority adverse to shipping bill. Jan. 4, 1915. 
14p. (8. rp. 841, pt. 2.) Commerce Committee. 
_ Military education. Officers training corps of Great Britain, Austra- 
lian system of national defense, Swiss system of national defense. 
Jan, 26,1915. 159p. (8. dod. 796.) Senate. 
Munitions of war. Hearings on H. J. R. 377 ana 378 on exportation 
of, Dec. 30, 1914-Jan. 5, 1915. 2 pts. 152 p. For. Aff. Comm. 
. Hearing on 8. 6688 and 8. 6862 to prohibit exportation of. 
1915. 22 p. Foreign Relations Committee. i 
Naturalization laws and regulations. Dec. 19, 1914. 36 p. Paper, Be. 
Neutrality. Correspondence between Secretary of State and Chair- 
man of Committee on Foreign Relations relating to complaints made 
that American Government a shown partiality to certain belligerents 
during present- European. War 14p. (S. doc. 716.) Paper, 5c. 

. Joint resolution tol empower the President to better enforce 
and menan neutrality of United States. March 4, 1915. (Pub. 
No. 72.) State Dept. 

. Rights of eitri, address delivered before governing board 
of Pan-American Union by Romulo S. Naon, Argentine Minister, on. 
5p. (8. doc. 801.) Paper, 5el 
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Niagara River. Views of minority adverse to H. 16542 for control | 
and regulation of waters of. Feb. 13, 1915. 6 p. (H. rp. 990, pt. 2.) 
For. Aff. Com. 

Optum and narcotic laws. (Pub. No. 221, 60th Cong., and Pub. 
Nos. 46, 47, and 223, 63d Cong.) 16 p. Paper, 5c. 

. Executive order relative to Canal Zone. March 1, 1915. 
(No. 2142.) State Dept. 

Opium. Convention and final protocol between United States and 
other Powers, for the suppression of abuse of opium and other drugs. 
signed at The Hague, Jan. 28, 1912 and July 9, 1913, proclaimed 
March 3, 1915. 32 p. [French and English.] (Treaty series 612.) 
State Dept. 

. Law and regulations relating to. Jan. 15, 1915. 26 p. 
(Regulations No. 35.) Paper, 5c. i 

. Penalties. I p. (Treasury decision No. 2144.) Internal 
Revenue Commissioner. 

Panama, Convention between United States and, relating to bound- 
ary of Canal Zone. Signed Panama, Sept. 2, 1914, proclaimed Feb. 18, 
1915. 20p. [English and Spanish.] (Treaty series 610.) State Dept. 

Pan-American Medical Congress, Report amending 8. J. R. 210 to 
authorize President to invite Central and South American govern- 
ments to send delegates to, to be held in San Francisco, Cal., June 17- 
21,1915. Feb. 15,1915. 1p. (H. rp. 1409.) For. Aff. Comm. 

. Report favoring, Feb. 5, 1915. (S. rp. 966.) Foreign Rela- 
tions Comm. , 

Parcel post agreement between United States and Gibraltar post 
offices, signed Dec. 7, 1914 and Jan. 8, 1915, approved Jan. 16, 1915. 
10 p. Post Office Dept. 

Peace, Treaty for advancement of, between United States and Nor- 
way, agreement extending time for appointment of commission under, 
signed Jan. 7 and 12,1915. 4p. (Treaty series 59944.) State Dept. 

Philippines. Hearings on H. 18459 to declare purpose of the United 
States as to future political status of. Dec. 30, 1914—Jan. 11, 1915, 
with appendices and index. pts. 4-12. Philippines Committee. 

. Report amending... Feb. 2, 1915. 4p. (8. rp. 942.) Paper, 

















5c. 

Rio Grande River, Hearings on S. J. R. 183 for control and distribu- 
tion of flood waters of. 1915. 41 p. Irrigation and Reclamation of 
Arid Lands Committee. ` 


738 ~ THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


E 





. Report favoring, Feb. 17, 1915. 3p. (S. rp. 992.) do. com- 
mittee. - 2. . 

Seamen. Act to promote welfare of American. March 4, 1915. 
(Pub. No. 302.) State Dept. ' ! 
. Tables showing ‘equipment ana crew in steamboat service 
required by provisions of Seamen’ 8 bill in aes with former law. 
1915. 5p. Commerce Committee. ` 

Shipping. - Act to provide! for -provisional certificates of registry of 
vessels abroad which have been purchased by United States citizens. 

March'4, 1915. (Pub. No. 321.) State Dept. i 
| ~. Act to repeal penalties on foreign-built vessels. owned iy 
Americans. March 4, 1915. a (Pub. No. 320.) State Dept. = s 

Ships. Act for register and enrollment of vessels built in foreign 
countries when such vessels | have been wrecked on coasts of United . 
States, salved by American (citizens and repaired: in American ship- 
yards. Feb. 14,1915. (Pub. No. 254.) State Dept. ` 

Transfer of flag, Extracts from proceedings of International Naval - 
. Conference, London, 1908, and of Institute of Internati tional Law, 1882 

and 1918, concerning. 1915. '23 p. Foreign Relations Committee. 

War claims, Laws of United States and decisions a courts Pelting to. 
1914. 248p. War Claims Committee. 

| | | Gao. A. Finos. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS. OF INTER- 
NATIONAL LAW 


BRITISH PRIZE COURT DECISIONS. 
THe Mriramicart (CARGO EX.) 
Decided November 2, 23, 1914. 

(The Times Law Roots, Vol. 31, p. 72.) 


Enemy goods in a British vessel are subject to seizure in port in time of war— 
Where goods are contracted to be sold and are shipped during peace without any 
anticipation of imminent war and are seized afloat after war has supervened, they 
are not subject to seizure unless under the contract the property m the goods has by 
that time passed to the enemy—It is not the incidence of risk but the intention of the 
parties that is the determining factor of ownership—Goods the property in which has 
not passed to the buyers are not subject to seizure and must be released to the sellers. 


The facts are stated in the judgment. 

Sir Samuel Evans, President of the Court, in delivering the judg- 
ment, said: The subject-matter of the claim is a part cargo of 16,000 
bushels of wheat carried. in the steamer Miramichi, which was seized or 
captured as enemy property on September 1, 1914. The Miramichi was 
a British ship. The cargo of wheat to which the claim relates was shipped 
at Galveston (Texas) in July of this year before the beginning of the 
war, and without any anticipation of war. It was destined for Rotter- 
dam, and was intended to be delivered, as to part to George Fries and 
Co., of Colmar, as purchasers of 8,000 bushels, and as to the other part 
to Gebrtider Zimmern and Co., of Mannheim, as purchasers of 8,000 
bushels. Both these firms were German firms, and at the time of seizure 
or capture of the cargo were enemy subjects. 

The two transactions were separate, but there is no distinction in 
substance, or from the legal aspect, between the two. It will therefore 
be sufficient to deal in this Judgment with one of the cases, and I will 
take the sale by Messrs. Muir and Co. to Fries and Co. On the vessel’s | 
voyage towards Rotterdam the owners by telegraph directed her to 
proceed to Queenstown for orders because of the outbreak of war. At 
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Queenstown the owners communicated with the British Admiralty, and 
permission to proceed to Rotterdam was refused, Accordingly tke 


-vessel proceeded to Eastham, in the Manchester Ship Canal, as the best 


port for the disposal of the cargo. A question might have arisen whether 
the cargo was captured at sea or seized in port. But that makes no 
material difference, and it is agreed! that the cargo was seized in the’port 
of Eastham on September 1. The Crown claim the cargo as prize or as 
droits of Admiralty. The claimants contend that the cargo was not 
subject to seizure, as it did not belong to enemy subjects, but to them- 
selves as neutrals, being citizens of the United States. 

The contention of the Attorney-General for the Crown was that the 
cargo at the time of seizure was at the risk of subjects of the German 
state then at war as purchasers, and therefore was subject to seizure on 
behalf of the Crown. The contention of the claimants, on the contrary, 
was that the cargo was their property, and therefore could not be law- 
fully seized. The contract, and all material transactions in relation to 
it up to the time of seizure of the cargo, were entered into before the war, 
and in entire innocence of any anticipation of war. In short, all the 
transactions so far as concerned the claimants were carried out in times 
and conditions of peace. The claimants were the sellers of the goods, 
and their bankers who discounted the bill of exchange. They have made 
common cause, and no distinction need be made between them in this 
judgment. I will describe the claimants, Messrs. Muir and Co., as 
“the sellers”; and Fries and Co., the German merchants, as “the buy- 
ers.” 

The sellers contracted to sell the cargo to PE yers on June 25, 1914, 
for shipment during July, at a price to include cost, freight, and insur- 
ance. Payment (or in the American terminology “reimbursement ”) 
was to be “by check against documents.” The sellers were to furnish 
policies of insurance or certificates of insurance (free of war risk). A 
clause of settlement of disputes in London was included, which shows 
that any disputes were to be determined according to English law. Thé 
sellers had bought the wheat to enable them to fulfil their contract with 
the buyers, from C. B. Fox, in Galveston. The wheat was shipped by 
Fox at Galveston on July 23. The bill of lading was given in favor of 
Fox, the shipper, and was made out to the order of one Davis, or to his 
or their assigns. It was indorsed generally, and in due course the sellers 
paid Fox for the wheat and obtained the bill of lading. They did not 
indorse in favor of the buyers, and it remained a bill of lading only 
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indorsed generally. The necessary insurances were effected, and the 
certificates of Insurance were obtained by the sellers on July 23. 

On July 28 the sellers drew a bill of exchange upon the buyers, and, 
actording to the statement of the Attorney-General, discounted it with 
the bankers (the Guaranty Trust Company, of New York, who have 
joined them as claimants). On the same date they deposited with the 
bankers the bill of lading and certificates of insurance, to be delivered up 
on payment by the buyers through a Berlin bank of the amount due on 
the bill of exchange for the cost and msurance, less-the freight which was 
credited, as it was to be paid for by the buyers on delivery. 

On the same date, also, the original documents were forwarded to the 
Berlin bank for credit of the New York bank by the’steamer La Savoie, 
which left New York on July 29 and arrived at Le Havre on August 5; 
and duplicate documents were forwarded by the steamer Carmania, 
which left New York on July 29 and arrived at Liverpool on August 7. 
The buyers were duly notified of these matters, and an invoice was 
forwarded to them by the sellers on the same day (July 28), with all the 
necessary particulars of the shipment, bill of exchange, and documents. 

So far as the buyers are concerned, no further information was given 
to the court except that the documents were tendered to them, and that 
on the tender they refused to accept the documents, or to pay the sums 
due under the bill of exchange and indorsed on the bill of lading as fol- 
lows:— 

“Refused on account @f late production, nearly one month after nor- 
mal due date.—Colmar, Sept. 3, 1914.—Gro. FRIES.” 

That reason was a mere excuse; the real reason, no doubt, was that 
war had broken out. The sellers, therefore, or their bankers, still hold 
the bill of lading, and the bill of exchange remains unpaid. 

The question of law is: Was the cargo on September 1 subject to 
selzure or capture by or on behalf of the Crown as droits of Admiralty 
or as prize? Before this question is dealt with I desire to point out that 
nothing which I shall say in this case is applicable to capture or seizure 
at sea or in port of any property dealt with during the war or in anticipa- 
tion of the war. Questions relating to such property are on an entirely 
different footing from those relating to transactions initiated during 
times of peace. The former are determined largely or mainly upon con- 
siderations of the rights of belligerents, and of attempts to defeat such 
right. J will refrain from discussing these matters, and will only refer to 
such authorities as the Sally, heard on appeal by the Lords Commis- 
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sioners of Appeals in Prizes in 1795, and reported in a note on page 300 of 
3 C. Rob.: the Packet de Bilboa (2 C. Rob., 133, and 1 E. P. C., 209); and 
the Ariel (11 Moore P. C., 119, 2 E. P.C. 600) for the principles ad l 
ble in the-prize court during a state of wa | 

In the case now before the court, there 1s no place for any idea of an 
attempt to defeat the rights of this country a8 A belligerent ; and the case 
has to be determined in accordance with the principles by which rights 
of property are ascertained by our law in time of peace.’ The main con- 
test was as to the right to apply in these circumstances for determin- - 
ing whether a particular property was subject to seizure or capture. 
Another point was taken, and argued chiefly by j junior counsel for the 
claimants, that in any event enemy property in a British ship could not 
be seized in port or capt at sea. i 
_ I will state the contention and -propositions ERE by the learned: 
Attorney-General in the words of the propositions which he sub- 
mitted. He said: | | 
| My first proposition is ` the test of the right to eases and sale is the answer -. 
to the question, “On whom 16 the risk at the moment of capture?” That is to say, 
who suffers if the goods are captured? Applying thatitest, the American claimants ` 
here would have had a jus , because>they are holding the bill of lading, 
which has not been indorsed, and therefore they would have to that extent of course a 
special property, a proprietary interest in the cargo, but they would not have a general 
property in the cargo; still less would they have the risk. And there is a third proposi- 
tion, which is really a development of the other proposition, viz., the American sellers 
had a vested right of paymént, whatever happened to the goods on the tender of the 
documents, and I will add as a point for my third proposition: that for the purpose of 
determining whether the i is good prize (which is quite a separate question from 
the other), the material tion is not the abstract question of property, but whether 
it is an enemy or a neutral who will suffer if the cargo is Soncenines =o whom is the 
risk? 


And. summing it up} the learned An een later submitted: 


If my main proposition is right, that in a prize court one is not concerned with these 
niceties about the abstract law of property, the point really is, at the moment of 
capture, the goods being on the high seas; is it or not open to the consignor to compel 
payment by the consignee? That is the real test. Then plainly I am entitled here to 
the condemnation of the goods. 


As I have intimated lit was subsequently assumed, and for this purpose 
agreed by.the Attorney-General, that the goods were seized when afloat. 
in port; but that makes no material difference. 

The contrary contention of Mr. Leslie Scott for the claimants was 
that ‘‘The true criterion to apply where goods are shipped before war 18, 


| 
i 
| 
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whose goods are they? In whom is the property in the sense of a benefi- 
cial ownership of the goods vested?” Very difficult questions often arise 
at law as to when the property in goods carried by sea is transferred, or 
yests; and at whose risk goods are at a particular time, or who suffers 
by their loss. These are the kinds of questions which are often brushed 
aside in the prize court when the transactions in which they are involved 
take place during war, or were embarked in when war was imminent or 
anticipated. 

Where, as in the present case, all the material parts of the business 
transaction took place bona fide during peace, and it becomes necessary 
to decide questions of property, I hold that the law to be applied is the 
erdinary municipal law governing contracts for the sale and purchase of 
goods. Where goods are contracted to be sold and are shipped during 
peace without any anticipation of imminent war, and are seized or cap- 
tured afloat after war has supervened, the cardinal principle is that they 
are not subject to seizure or capture unless under the contract the prop- 
erty in the goods has by that time passed to the enemy. It may be that 
the element of risk may legitimately enter into the consideration of the 
question whether the property has passed or has become transferred. 

But the incidence of risk or loss is not by any means the determining 
factor of property or ownership. (Cf. section 20 of the Sale of Goods 
Act, 1893). The main determining factor is whether according to the 
intention of seller and buyer the property had passed. 

The question which governs this case, therefore, is: Whose property 
were the goods at the time of seizure? (See the Cousine Marianne, Edw., 
346, and 2 E. P. C., 85; the Ida, Spinks, 26, and 2 E. P. C., 268; the Abo, 
Spinks, 42, and 2 E. P. C., 285; the Vrow Margaretha, 1 C. Rob., 336; 
1 E. P. C., 149; and the Ariel, 11 Moore, P. C., 119, and 2 E. P. C., 600.) 
The Attorney-General did not argue that the property had passed to the 
enemy buyers. He admitted that the neutral sellers had a jus dis- 
ponendi, because they held the bill of lading, which was not indorsed, 
although possibly he may have intended to qualify this admission by 
saying that “therefore the sellers would have to that extent a special 
property” in the goods. But, at any rate, as he did not contend that by 
law the property had passed to the buyers, I think it sufficient to deal 
briefly with the matter, and to state my conclusions without elaborating 
the grounds. 

In my opinion, the result of the many decisions from Wait v. Baker 
([1848] 2 Ex., 1) up to Ogg v. Shuter ((1875] 1 C. P. D., 47); Mirabita v. 
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Ottoman Bank ({1878] 3 Ex. D., 164); and thence up to the Sale of 
Goods Act, 1893; of the provisions of the Sale of Goods Act, 1893, itself 
(following closely on these matters the judgment of Lord Justice Cotton 
in Mirabita v. Ottoman Bank); and of the decisions after the Act—e. g., 
Dupont v. British South Africa Company ([1901] 18 The Times L. R., 
24): Ryan v. Ridley ((1902] 8 Com. Cas., 105; 19 ‘The Times L. R. 45); 
and Biddell v. Clemens Horst ((1911] 1 K. B., 214 and 934; [1912] A. C., 
18; 27 The Times L. R., 47 and 331; 28 The Times L. R., 42)—18 that in 
the circumstances of the present case the goods had not at the time of 
seizure passed to the buyers; but that the sellers had reserved a right of 
disposal or a jus disponendi over them, and that the goods still remained 
their property, and would so remain until the shipping documents had- 
been tendered to and taken over by the buyers, and the bil of exchange 
for the price had been paid: It follows that the goods seized were the 
property of the American claimants; and were not subject to seizure. 
The court decrees accordingly, and orders the goods to be released to the 
claimants. . 

Another point was that, as the cargo was in a British ship, it could not 
be seized or captured, even if it was enemy property. In my opinion, 
this proposition is wholly lacking in foundation. No authority was 
cited for it. Such a contention has never been put forward, because I 
think no one has thought that it could prevail. Enemy property at sea 
or in port can be captured or seized except where an express immunity 
. has been created. Abundance of authority exists for. this in the books 
of international jurists (Wheaton’s International Law, edited by Mr.. 
Dana, 1866, Section 355 and Note 171). 

His Lordship quoted the passages, and continued: 

There is no distinction now to be made between capture at sea and 
seizure in port, and—apart from the practice introduced by the Declara- 
tion of Paris in favor of neutral vessels—it does not matter in what ships 
the cargoes seized may happen to be. According to the Order made in 
Council in 1665 as to the rights of the Lord High Admiral in former 
times, which are now the rights of the King in his office of Admiralty, 
‘all ships and goods coming into ports, creeks, or roads of England or 
Ireland unless they come in voluntarily on revolt, or are driven in by the 
King’s cruisers,” belonged to the Lord High Admiral and now belong to 
the Crown. And according to Lord Stowell, “ Usage has construed this 
to include ships and goods already come into ports, creeks, or roads, and . 
these not only of England and Ireland, but of all the Dominions there- 
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_ unto belonging” (see the Rebeckah, 1 C. Rob., 227; 1 E. P. C., 118). It 
has never been urged that enemy goods are free from capture or seizure - 
if they happen to be in British ships. 

, This is, no doubt, the reason why there are no reported Judgments 
upon the point; but if decisions of prize courts are desired to show that 
enemy cargoes in British ships have been captured, reference can be 
made to the Conqueror (2 C. Rob., 303); and the Mashona (10 Cape 
Times Law Reports, 163, and the Journal of Comparative Legislation, 
1900, page 326). See also the Cargo ex Emulous (1 Gallison, 562); sub 
nomine Brown v. The United States (8 Cranch, 110) for the opinion of 
Mr. Justice Story in similar cases. 

As to the suggestion that the right of seizure or capture of enemy 
property carried as cargoes in British ships no longer exists after the ` 
Declaration of Paris, it is obvious that the Declaration only modified or 
limited the right in favor of neutrals for the benefit and protection of the 
commerce of neutrals and in the interest of international comities; and 
did not in any other respect weaken or destroy the general right. It is- 
well known that the United States of America refrained from acceding 
to the Declaration of Paris because they desired that all property of 
private persons should be exempted from capture at sea, to which other 
states have always refused to agree. And in practice, what would be- 
come of such cargoes? A British ship could not in times of war carry it . 
or hand it over to the enemy either directly or through any intermediary, 
as it is not permitted for her to have any intercourse with the enemy. In 
my view, it is abundantly clear that enemy goods carried in British 
vessels are subject to seizure in port and capture at sea in times of war. 

His Lordship ordered the payment out of court of the proceeds of the 
sale of the cargo to the claimants’ solicitors. He gave no costs and, on 
the application of the Attorney-General, granted a stay of execution. 


THE SCHLESIEN 
Decided November 30, 1914. 
(The Times Law Reports, Vol. 31, p. 89.) 


Submarine signalling apparatus found in a captured enemy ship, even if it is the 
property of neutrals and has only been leased to the owners of the ship, i is nevertheless 
subject to condemnation as being part of the ship. 

This case involved a claim by the Submarine Signal Company, an 
American company, to an apparatus for transmitting sounds received 
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through the water to the chart-room, which apparatus was fixed and 
‘fitted in the German steamship Schlesien when captured by a British 
cruiser and subsequently condemned as prize.: The claimants alleged 
that their apparatus, had been leased by their agency at Bremen to the 
German vessel and remained their sole property; that it was not a part 
of the tackle of the ship and came within the principles of the Declara- 
tion of Paris as bemg neutral property in an enemy ship and should not, 
therefore, be condemned. Sufficient evidence was not produced to prove. 
the alleged agency and lease, but. the court, Senne these facts for 
the purpose of the Judgment, - 

Held, that the term “neutral goods” or ‘alae goods” in the Deo 
laration of Paris bad always been read as applying to cargo, and from 
the use in the French text of the word marcharidise, it was clear that it 
was intended to cover “merchandise.” The apparatus in this case was 
not merchandise but should be regarded as a part of the ship, and the 
court could not investigate questions of property i in different parts of 
the ship. 


Tax  Roumanian (CARGO x) 
Decided December 7, 1914. 
(The Times Law Reports, Vol. 31, p. 111.) - 


A cargo of oil belonging to a German company was seised as prize while it was being 
discharged by means of pumps from a steamer, owned by an English company, into 
tanks on a wharf at Purfleet which were owned by another English company, 

Held, that the whole of the oil was maritime prise and was subject to seisure both 
on board the steamer and in the tanks; that the portion in the tanks was seizable even 
if they were to be regarded as being, in the strict sense, én land as distinguished from 
the port, but that for this purpose they were in port; and that therefore all the oil was 


liable to condemnation ‘as prize. 


The facts are stated in the judgment. __ , 


Sir Samuel Evans, President of the court, in delivering the judgment 
said: This cargo consisted of 6,264 tons of refined petroleum oil in bulk. - 
It was shipped in the Roumanzan at Port Arthur, Texas, before the . 
outbreak of the war. The cargo of oil was destined for Hamburg. At all 
times material the oil was the property of a German company. As enemy 
property it is claimed by the Crown as lawful prize. On the other hand, 
the German owners claim that it could not lawfully be seized; and, 
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alternatively, that a portion of the oil which had already been discharged 
into oil tanks on shore could not lawfully be seized. 

The main question arises on the claim put forward by the owners of 
the oil. Three limited companies come into the history of the case. 
‘Dhey are: | 
‘ (1) The Europäische Petroleum Union Gesellschaft, M. B. H., of 
Bremen. Neutral bodies and subjects are shareholders to a considerable 
extent in this company. It is a corporate body duly incorporated under 
the laws of Germany, and as such entered an appearance in these pro- 
ceedings. It clearly is a German company. This company I shall refer 
to as “the German company.” They were the owners of the oil. 

(2) The Petroleum Steamship Company (Limited). This was an 
‘English company incorporated under the Companies Acts, 1908 and 
1913. The vast majority of the shares were owned by the German com- 
pany, but there were also English shareholders and English directors, 
and its business was carried on in this country. This company I shall 
refer to as “the steamship company.” They. were the owners of the 
steamship Roumanian. 

(3) The British Petroleum Company (Limited). This was also an 
English company, and is referred to as “the tank company.” They 
were wharfingers, and the owners of the tanks into which some of the 
oil had been discharged. ` 

The material facts are substantially undisputed. While the Rou- 
manian was on her voyage on the high seas the secretary of Lloyd’s 
wrote to the managers for the steamship company that the Admiralty 
had suggested that in the national interest the Roeumanian, which, 
according to Lloyd’s Records, was then on passage to Hamburg, should 
be diverted to a United Kingdom port. When the vessel had reached 
the English Channel her master about August 14 received instructions 
from her owners to proceed to Dartmouth for orders. The vessel arrived 
there apparently on August 14. She remained until August 18, when her 
masters ordered her to proceed to London. She arrived at Purfleet on 
August 21, and was moored at the tank company’s wharf, at noon. The 
discharge of the oil into the tanks of the tank company by means of 
pumps and connecting pipes was immediately begun. Information has 
to be given (and was in this case given by the ship-brokers) to the custom 
house officer of the arrival of the steamship, in order that the oil may be 
tested to ascertain whether it is subject to duty or not. The officer 
visited the steamer on August 21. Some of the oil had already been dis- 
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charged. He tested a sample taken from one of the ship’s tanks. It was 
somewhere near the dutiable line; so he took away a sample to be tested 
in the laboratory of the custom house. He went again to the vessel on 
the next day and took another sample, this time. from the discharg- 
ing pipe. He did not receive the test note from the custom house analyst 
until August 24. Meantime, on August 22, a letter was delivered on 
board the steamer from the custom house officer at Gravesend, of wihch 
the ne? 18 & COpy:— 


Custom House, Gravesend, 22.8.14. 

To the Master, s.. Roumanian, Purfleet. , 
Sir,—I have to inform you that your cargo, consisting of about 6,264 tons of refined 

parolen oil, is placed under detention.—your obedient servant, 

H. BURRELL, senr. 


At this time 4,800 tons had been discharged from the vessel into the - 
tanks, and 1,400 tons still remained in the vessel. The test note after- 
wards given on August 24 showed that the oil was of a quality admitted 
free of duty. The customs officer first referred to deposed that until the - 
cargo is certified free of duty it is still regarded as being in the charge of 
the customs, and an offence against the revenue laws would have been ' 
` committed if any delivery had taken place before. It is quite clear that 
by international law, the 1,400 tons was confiscable as prize on board a 
ship which arrived in port after outbreak of hostilities. 

In the claim the German owners invoke the Hague Convention No. 6. 
But the Hague Convention is not applicable. If. the case is regarded as 
analogous to that of an enemy cargo on board an enemy ship under 
Articles 3 and 4 of the Convention, in any event German subjects could 
not found any claim under those articles because Germany declined to 
agree to them, and is not a party to them. 

The main question was whether the 4,800 tons already discharged and 
in the tanks of the tank company were confiscable is prize. The broad 
foundation of the argument for the German company was that this oil 
was on land, and that enemy property on land cannot be seized as prize. 
The tanks were contiguous to the tank company’s wharf, where the ship 
was moored, and were used in conjunction with the wharf for dealing - 
with oil cargoes. Their distance from the wharf was between 100 and 
150 yards. Was the oil in the tanks on land as this phrase has been 
used in international law; or was it still in port for the purpose of apply- 
ing the principles of seizure of enemy property in port? Again, even if in 
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strictness it was on land, was it in the circumstances immune moma seizure 
and free from confiscation in a court of prize? 

According to the practice of former times and according to the views 
held by some of the most authoritative international jurists, all enemy 
property on land as well as on sea and in ports, creeks, and rivers could 
be captured and confiscated. But, by special treaties, and subsequently 
by the mitigation of rules considered to operate harshly on enemy owners 
of private properties, capture of such properties on land has been avoided 
and has fallen into desuetude. The present position is well- stated in 
Hall’s International Law (page 435 of the sixth edition). I have before 
had occasion to refer to a note by Dana in his edition of Wheaton (eighth 
edition, 1866). 

His Lordship quoted the passage on “the Distinction between 
Enemy’s Property at Sea and on Land,” p. 351, and continued: 

We start accordingly in the present case with the broad proposition 
that all enemy property—ships and cargoes—may, after the outbreak of 
war, be captured jure bellt on the sea, or in rivers, ports, and harbors 
of this country. All such captures are tried in the prize court, and can 
only be condemned in this court. “The nature of the ground of the 
action—prize or not prize—not only authorizes the prize court, but 
excludes the common law.” Lord Mansfield in Lindo v. Rodney (2 
Doug., at page 614a). | 

The learned President then read a passage from the commission to the 
court issued by the Crown at the beginning of the war, and said: As Lord 
Mansfield stated in Lindo v: Rodney: “The commission does not say— 
upon the sea. It does not say—goods in the ship. ‘Reprisals’ is the 
most general word that can be used.” Now the Roumanian, from the 
outbreak of war, carried an enemy cargo. This cargo as such was subject 
to capture or seizure as prize, either on the high seas, or after the arrival 
of the vessel in port. The vessel was not bound to come into a port of 
this country. But she was in a dilemma. As the vessel came, and prop- 
erly came, into a British port, she could not help bringing the oil into the 
port too, unless she pumped it into the sea. She was not bound to do 
that. If I may personify the cargo for a moment, I should ask, What 
right of entry had it into this country? - What right had it to expect 
protection in this country at someone’s care and expense, for the sake 
of its owners? Its owners could not have ordered its delivery to anyone 
here on their behalf; no one could have accepted its delivery for them, as 
that would be against the law. It may be that the ship-owners could 


750 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


have exercised their lien for freight by selling it, or part of it, if it had not 


©. been seized, but they did not purport to do so. It was delivered—or 


rather 4,800 tons of it were pumped into the tanks; and there it was, 
subject by some kind of tacit understanding to the lien for freight. It 
was a sort'of nullius bonum. It came’ into the port as maritime mes- 
chandise of the enemy, subject to seizure, and i in my opinion the whole 
of it remained such until it was actually formally seized on behalf of the 
Crown on August 22. I cannot see how or by what process the portion 
of it which was at one end of the pipe in the tanks on shore had ceased to 
„be seizable enemy cargo any more than the portion romaning in the 
ship at the other end had.. | 

But it was argued, as to the 4,800 tons, that the seizure was on land as ` 
. distinguished from in port; and therefore that the court had no jurisdic- 
tion over it as prize. The word “port” may bear different meanings in 
different connections. In relation to enemy goods—by their nature the — 
. subject of naval prize when at sea after the beginning of the war—I think 
the word “port” has a meaning extended beyond the part covered with 
water in which a ship carrying the goods would be afloat. Indeed, . 
counsel for the German owners conceded that a wharf alongside would 
come within the “port” in this sense, although! it would be strictly “on 
land.” I fail to see what difference the 100 yards from the edge of the 

wharf ought to make. 
His Lordship quoted from Hale’s De Portibns Maris as to the defini- 
tion of “port” (Hargrave’s Law Tracts, pages 46, 47, 48), and con- 
tinued: It will be observed that “warehouses” lare expressly included in 
the definition of “port.” And the tank company’s tanks in the present 

case could not be placed in a category higher than, or different from, 

e aS The tanks are oil warehouses. E 
` The Ooster Eems and The Two Friends (1 C. Rob., 271; 1 E. P. C:, 130 
and 136) were referred to. The facts in this base ` were quite different. 

Counsel for the German company also. cited the Hoffnung (No. 3) and 
the Charlotte, referred to in a note to the same ‘case (6 C. Rob., 383 and 
386; 1 E. P. C., 583 and 585). It does not seem to me that either of these 
decisione can asiel the claim of the German owners in the present case. . 
The other authority referred to was the well-known case of Brown v. The. 
United States (8 Cranch, 110). In the District Court it was tried before 
Mr. Justice Story, and is there reported as “the cargo of the ship Emu- 
lous” (1 Gallison, 563). Mr. Justice Story also sat in the Supreme Court 
on the appeal and was one of the dissenting judges. 


es 
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The ultimate and actual decision was that the property was on land, 
and was found on land at the beginning of hostilities, and that therefore 
it could not be condemned as enemy property without a legislative Act 
of Congress authorizing its confiscation. Of course, the decision is not 
binding in this court. I refrain from attempting to weigh the judgments. 
I only desire to emphasize that the ground of the decision was that the 
property was not only found to be seized on land, but especially that it 
was found within the Papen of the belligerent at the beginning of 
hostilities. 
` I now finally desire to refer to some cases in this country which are . 
not reported. They are noted in a most valuable and elaborate report 
in MS., which was drawn up by Mr. Rothery, a former Registrar of the 
Court of Admiralty during the Crimean War, and presented to one of our 
public departments in 1857. It represents two or three years’ labor, and 
shows scrupulous care and great skill and learning. Its chief object was 
to ascertain how and to what extent captors had been rewarded for 
prizes taken. I could wish it were accessible in print to those interested 
in these subjects. That, also, is the opinion of Mr. Roscoe, the Regis- 
trar, through whose kindness I have become acquainted with it. In 
perusing it, I have come across the following cases of interest bearing 
upon the question now before the court. 

One related to a seizure effected at Ramsgate. The toomine i is the 
extract from the MS. report: 


It is that of the French vessel Marie Anne (Warrant No. 97). It appears from 
the King’s Proctor’s report in this case bearing date February 26, 1805 (Treasury 
No. 1028), that on the breaking out of hostilities with France on May 16, 1803, John 
Friend, of Ramsgate, in the county of Kent, shipbuilder, having obtained information 
that a ship called the Marie Anne (then under repair in his own yard at Ramsgate) 
and certain parts of the cargo thereof, which had been landed and deposited in ware- 
houses, were French property, seized the said ship and goods, as being the property 
of his Majesty’s enemies, and with great difficulty obtained the papers and documents 
belonging to the ship and cargo from the merchants, in whose hands the same had 
been deposited, and took the master and other necessary witnesses to Deal and caused 
them to undergo their examinations before the proper commissioners there, in order 
that the said ship and goods might be legally brought to adjudication. The result of 
these proceedings was that the ship and cargo were condemned as droits of Admiralty 
and after payment of all expenses realized the sum of £2,667 1s. 8d. Upon an applica- 
tion being subsequently made for a grant’the King’s Proctor reported that a grant of 
£400 would be a liberal reward to Mr. John Friend for his services. Accordingly a 
grant to that extent was made, thus giving the seizor somewhat less than one-sixth of 
the proceeds. 
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This is a case directly in pot as the cargo seized had been landed and 


déposited in warehouses. 
. The next case is the Berlin Johannes (W arrant No. 77 ). The eee 


is as follows: 


It appears from the warrant in this case that the marshal of the Admiralty had 
received information that the Berlin Johannes, then lying in the River Thames, which 
had arrived from Rotterdam with a cargo of Geneva, was enemy's property. He 
accordingly seized her, but at that time the greater part of the cargo had been dis- 
charged. Proceedings were commenced in the court of Admiralty, when it transpired 
that the ship had formerly belonged to British subjects, and was accordingly restored 
to them on payment to the marshal of one-sixth part of the value, that being the usual 
proportion paid to non-commissioned persons in case of recapture. The cargo, how- 
ever, proved to be enemy’s property and was accordingly condemned as droits of 
Admiralty, and on being sold realized the sum of £504 9s. 7d. . This warrant grants ` 
„to the marshal one-sixth of the proceeds “as an encouragement for his vigilano and 
attention.” 


I have tried, for so far without success, to obtain the original papers in 
this case, in order to see whether the part of the cargo which had been 
discharged was condemned: I see no reason to doubt that it was; be- 
cause if any distinction was made between the part discharged and the 
part not discharged that would almost certainly have been mentioned in 
the report. 

The next case is that of the Venus (Warrants Nos. 220 and 221). The 
extract from the reportis as follows: 


it appears from the warrants in this case that William Davies, the master of the 
British vessel Venus, whilst bound on a voyage to Hamburg with a cargo which he 
had taken on board at Genoa and other ports, received information that war had 
broken out between France and England, and he accordingly put into the port of 
Plymouth, not only for the safety of his own vessel, but ‘also to ascertain the nature 
of the cargo which he had on board, and which he believed to be French.- He accord- 
ingly communicated his suspicions to George Eastlake, the Receiver of Admiralty 
droits at Plymouth, who ordered the same to be seized. The result was that the ship. 
and a considerable part of the cargo were restored, but the remainder of the cargo, 
proving to be enemy’s property, was condemned as droits of Admiralty, and realized 
the sum of £531 188. 8d., after payment of all expenses. On an application, the 
Crown granted 50 guineas as a reward to the master of the Venus in consideration of 
his conduct in the matter, and 100 guineas.to Mr. Eastlake in consideration of his 
having seized the ship and cargo at his own risk. The two grants together were 
between a third and a fourth of the net proceeds. 


I have set out this case because, in the action of the master in bringing 
his vessel into a British port, there is a close resemblance to the course of 
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events resulting in the s.s. Roumanian being diverted to Dartmouth and 
Purfleet, and also because it shows that enemy cargoes in British vessels 
were condemned. Counsel for the claimants intimated that he would 
have argued that in such a case the goods were not confiscable, but for 
the fact that I have in previous cases in this court decided the contrary. 

There is one other matter to which I wish to refer before stating my 
conclusions. It may be suggested that even if the oil in the tanks were 
confiscable as enemy property. on land, it is not the subject of prize 
within the jurisdiction of the prize court. While I think it is, I cannot 
see what advantage would accrue to the German company, especially 
in these days when all the divisions are parts of one High Court, if the 
questions arising were admitted Gf they could be admitted) to be de- 
cided In a common law or other court in this country. To adopt a 
metaphor employed by Lord Stowell, it would be but to make a change 
` of postures on an uneasy bed. 

Applying the principles of the law of nations to the present case, I © 
have come to the conclusion that the whole of the oil cargo of the Rou- 
manian was maritime prize, subject to seizure both on board and in the 
tanks; that the case falls within the jurisdiction of this court; that the 
portion in the tanks was seizable even if they have to be regarded strictly 
as being on land as distinguished from the port; but also that the tanks 
were within the port; and that all the oil was selzed, and lawfully seized, 
by the customs officers on behalf of the Crown, and must be condemned 
to the Crown as prize in the Crown’s. rights to droits of Admiralty. I 
decide, therefore, against the claim of the German company, and decree 
condemnation of the whole cargo. 

As to the claim for freight, by cond the Crown will pay what is 
decided by the Registrar and merchants to be the reasonable amount. 

As to the charges for landing and storing in the tanks, the Crown also 
assents to payment, either to the shipping company or to the tank com- 
pany (whichever may be entitled) of the proper sums to be ascertained 
also by reference to the Registrar and merchants. The claims for de- 
murrage at Dartmouth and for coal consumed are disallowed. The 
Port of London dues are to be paid by the captors. The claim for in- 
specting cargo is assented to by the Crown, and is allowed. The claim 
for interest is disallowed. The claims for insurance stand over. Liberty 
to the claimants to apply in respect of them. 

As to the suggestion made by Mr. Attorney-General that the amount 
of the claims which are alowed should not be paid over till further order, 
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I see no reason why the amounts when ascertained should not be at once - 
paid to the claimants, upon the understanding, or upon a guaranteed 
undertaking if applied for by the Crown, that no part of the money 
should be handed over to enemy subjects. Liberty to the oe to 
apply as to this. . 

Leave to appeal to the Privy Council was granted, but Sir Smau 
Evans refused to restrain the Crown from selling the oil ponding the 
hearing of the appeal. 

Tue Juno. 


Decided December 14, 1914. 
(The Times Law Reports, Vol. 31, p. 181.) 


_ The stéamship Juno, a British vessel belonging to the Bristol Steam 
Navigation Co. (Limited), on July 28, 1914 shipped certain cargoes at: 
Bristol. The cargoes were destined ultimately for various places. in 
Germany, but the sea voyage destination in each case was Amsterdam. 
After leaving Bristol the vessel called at Swansea to load other cargo. 
She finished: her loading there on August Ist, but her owners decided to 
delay her departure through fear of complications on the Continent. 
While the vessel lay at Swansea her cargo was seized and subsequently 
condemned as lawful prize, and the owners of the vessel put in a claim for 
freight.. | 

Held, The shipowners are entitled to claim from the Crown such a sum 
for freight as is fair and reasonable in all the circumstances, regard being 
had to the rate of freight agreed,-the extent to which the voyage has 
been made, the costs incurred before the seizure, and the benefit accruing 
` to the cargo from the actual carriage, but in the absence of special cir- 
cumstances no sum should be allowed for delay or inconvenience result- 
ing to the ship from her diversion or detention for the purpose of the . 
- seizure. | 

THe Oprssa (Carao Ex.): THe CAPE Corso (ests EX.) 

Decided December 21, 1914, 
(The Times Law Reports, Vol. 31, p. 148.) 

The rights of pledgees of cargo are not regarded in ri prise court. 
The facts sufficiently appear in the judgment. 


Sir Samuel Evans, the President of the n said: The claims to the 
cargoes in these two cases are of a like nature. The subject-matter of the 
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claim in the first case is 51,043 bags of nitrate of soda, laden in the Ger-. 
man barque Odessa, which I have already condemned. The cargo was 
captured at sea on August 19. The claimants are J. Henry Schröder and 
Go., of Leadenhall-street, London—a firm of which Baron von Schröder, a 
naturalized subject of this kingdom, and Frank C. Tiarks, a British 
subject, are the partners. The cargo was bought from Weber and Co., a 
firm of Chilean merchants, at Valparaiso by the Rhederei Aktien Gesell- 
schaft von 1896, a German company carrying on business at Hamburg. 
By arrangement between this German company and Schröder and Co. 
the latter accepted bills of exchange in favor of the sellers against the 
cargo, and received the bills of lading as security for the acceptances and 
the moneys payable under them. The bill of lading in this instance was 
dated May 8, 1914, and made out in favor of J. Henry Schröder and Co., 
London, or their assigns. The vessel was stated therein to be “‘bound for 
Channel for orders.” S | 

Fifteen bills of exchange for various amounts were accepted by 
Schröder and Co. on June 4, 1914, and 21 others on June 9, and as the 
time of payment had been extended by proclamation the actual dates 
for payment were October 19 and 24. Therefore when Schréder and 
Co.’s claim was made the bills had not been met. They have since been 
paid, and the total sum amounts to £41,158. The claimants claim the 
cargo “‘as being the property of British subjects, and us holders for 
full value of the bills of lading therefor,” and “as the persons beneficially 
interested in the cargo.” 

The subject-matter of the second claim is a quantity of wood laden in 
_ the Cape Corso, a British vessel, She was detained for some days at 
Suez on August 7, and the cargo was seized on the arrival of the vessel at 
Brixham on August 26. The claimants are Wm. Brandt, Sons, and Co., 
of Fenchurch-avenue, London, a firm of British subjects. The cargo 
was purchased from one Shiitze, of Otaru, Japan, by one Leo. Ktipper, of 
Hamburg, a German subject. The vessel was chartered to Küpper. 
The goods were shipped in Japan, and the vessel was bound for Rotter- 
dam, or, at the option of the charterer, for Hamburg. By arrangement 
between Küpper and the claimants, the latter gave to Mitsui and Co., 
in London, on behalf of their house at Otaru, letters of credit authorizing 
them to negotiate drafts of Shtitze on the claimants for the cargo pur- 
chased from him by Ktipper. A certain number of bills of exchange were 
accepted by the claimants before the war, which fell due after the war, 
but which have now been paid. The bills of lading were made out to 
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Shiitze’s order or assigns, and were indorsed generally by Shtitze. They 
were received in due course by the claimants as security against their 
acceptances. The claimants then forwarded them to their agent at 
Hamburg to deliver up to Küpper against payment, and some of them - 
were presented before the war. Certain collateral securities were given 
to the claimants by Kiipper, in part by a guarantee of the Rheinische 
Creditbank Filiale, Karlsruhe, and in part by a deposit with the claim- 
ants. The balance of account stated by the claimants to remain due 
from Kiipper is £6, 104. The claim was formulated by the claimants as 
follows: 

(a) (1) A dJecaranon that the goods are their property. 

(2) Release to them of the said goods. 

Alternatively— 

(b) (1) A declaration that they are entitled to possession of the goods. 

(2) Release of the goods to the claimants for sale and retention by 
them out of the proceeds of sale of the amount paid by them for the bills 
of lading and of the amount of costs, losses and expenses (if any). 

(3) Alternatively payment to them out of the proceeds of sale of the 
goods of the amounts referred to in (2). 

- It was admitted for the claimants in anh case (1) that in law the prop- 
erty in the cargoes had been transferred to and become vested in the 
German purchasers and that the latter were at all material times the 
legal “owners” of the cargoes; and (2) that the claimants were merely . 
pledgees of the bills of lading representing the cargoes as security for 
moneys advanced, or agreed to be advanced. 

The questions of law now raised are whether the prize court should, 
nevertheless, regard the claimants as the real owners of the goods, and 
should therefore release the goods captured on the ground that they were 
not “enemy property”; or whether the court should in some way take 
cognizance of their claims, and direct the captors or the marshal to pay 
them out of the proceeds. At the outset two things must be remembered; 
first, that this is a court of law; and, secondly, that the law to be ad- 
ministered: here is the law of nations, 7. e., the law which is generally 
acknowledged to be the existing law applicable between nations by the 
general body of enlightened mternational legal opinion. The decisions 
of a court of law should proceed upon defined principles. Those prin- 
ciples have to be applied to ever varying sets-of facts. In the domain of 
international law in particular there is room for the extension of old 
doctrines or the development of new principles, where there is, or is 
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likely to be, a general acceptance of such by civilized nations. Preced- 
ents handed down from earlier days should be treated as guides to lead 
and not as shackles to bind. But the guides must not be lightly deserted 
ot cast aside. Already, in the course of the present war, I have had to 
deal with questions not remote from those raised in these proceedings. 

In the Marie Glaeser (31 The Times L. R., 8; [1914] P. 218) the posi- 
tions of owners of enemy vessels and of other persons, neutral and British 
subjects, claiming liens or charges upon the vessels, fell to be decided. 
In the Miramichi (81 The Times L. R., 72) rules for determining the 
“ownership” of cargoes laden in an innocent ship had to-be laid down. 

In the Marie Glaeser the decision was that in cases of capture no 
mortgages, liens, or charges on an enemy ship could be set up in this 
court against the captors. In the Miramichi it was held that in cases of 
seizure the “ownership” of or “property” in a cargo shipped during 
peace depends upon the municipal law governing contracts for the sale 
_and purchase of goods. J must adhere to those decisions, unless and un- 
til they are corrected by a higher tribunal. ~As to charges or liens no 
doubt a distinct line could be drawn between ships and cargoes laden in 
them, if it were deemed right to make such a distinction. But it has 
never yet been made, I think, in any authority of the prize court of any 
nation. The reasons for not allowing any charges or liens against ships 
are set out in the Marie Glaeser and the many authorities therein cited. 
I will just refer to three instances—the Marianna (6 C. Rob., 24; 1 
E. P. C., 518), the Ida (Spinks, 26; 2 E. P. C., 268); and the Carlos F. 
Roses (177 U.S. Reports, 655). It is impossible to distinguish the two 
last named cases from those with which I am now dealing. 

In the first case now before the court (the Odessa) the vessel and the 
cargo are both “properties” belonging to enemy subjects. What reason 
of any validity, or even plausibility, can there be for barring the claims 
of British or neutral subjects having liens or charges upon the vessel and 
at the same time allowing similar claims against the cargoes? I can see 
none. Accordingly, upon authority and principle, inasmuch as the 
claims of Schröder and Co. and Brandts and Co. are founded upon their 
positions as pledgees, and not legal owners, they cannot, in my judgment, 
be allowed. 

But it is argued that, although the claimants were not the legal owners 
of the cargoes, they had such a beneficial interest therein that their 
claims should be allowed. To accede to this proposition would be to | 
open a door for all sorts of inquiries and calculations which has been 
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consistently and firmly closed by my predecessors and by courts of prize. 
In the initial stage how would a captor, who may have had good reason 
to believe that the cargo seized was enemy property, know how to act 
if he had to consider before seizure, or knew that he might be confronted 
after seizure with, claims from pledgees, as moneylenders in various © 
parts of the world, whose advances might be either 5 per cent. or 95 per 
cent. or any other proportion of the value of the goods, or if he might be 
subject to the taking of a general account as between banker, or cus- 
tomer, or guarantor of customer, in order to ascertain the extent of the 
alleged charge or lien? The claimants have rights of action against their 
customers for their full claims, which they can set in motion either during 
the war or after it. How far they might ‘be fruitful is is no concern of this 
court. 

The only safe guiding principle is to ascertain who are the legal owners 
of the cargoes, and if the goods are found to be the property in law of an 
enemy to condemn them, or if they are the property of neutrals or 
' British subjects to release them, as was done in the Miramichi. 

There is one other matter relating to the second case. Counsel for 
Brandts and Co. contended that in regard to part of the cargo claimed 
(2,834 logs) both Küpper and his guarantors, the Rheinische Credit bank 
Filiale, Karlsruhe, had before the outbreak of hostilities and capture re- 
fused to take up the.bills of lading, and that thereupon the pledgees 
could have sold. Even if the fact of refusal were established, it is clear 
that until the pledgees did sell the general property in the goods re- 
mained in the owners, who had at any time the right to redeem. I may 
further note that the facts upon this head were precisely similar in the 
Carlos F. Roses (177 U. S., 655) —the statement of them is to be found at 
page 679 of the report. 

My judgment, therefore, is that in none of the forms suggested can the 
claims in either case be allowed; and I must condemn the cargoes in both 
cases as lawful prize. 

l Tue TERGESTEA. 
Decided January 25, 1915. 


(The Times Law Reports, Vol. 31, p. 180.) 


In a prize court the rights of the captor take precedence over claims for necessaries, 
even where the claimants for necessaries have arrested the vessel before she was 
seized as prize. 


This was an Austrian steamship which was arrested at Sunderland at 


\ 
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the suit of claimants for necessaries, and could not or was not allowed to 
leave England on the outbreak of war before the. days of grace allowed 
under the Hague convention expired. Subsequently the Crown sought 
the detention of the vessel, but one of the claimants for necessaries inter- 
posed a motion for judgment and execution. 

Held, that the captor’s rights take precedence of other claims, even 
such as those of bottomry bond -holders or mortgages, and a fortiori, 
therefore, of claims for necessaries. It was true that the necessaries 
claimants had arrested the vessel, but that only gave them security for 
such sums as they would be able to establish were due in their actions. 
It did not prevent the Crown from seizing the vessel. The vessel was 
ordered detained and all further proceedings in the necessaries actions 
stayed until further order. 


THE CUMBERLAND 
Decided February 1, 1916. 
(The Times Law Reports, Vol. 31, p. 198.) 


In this case the Crown claimed the condemnation of a cargo of 30,000 
bags of nitrate shipped on the British vessel Cumberland in Chile and 
consigned to Hamburg. The cargo was ćondemned, and the case stood 
over for further argument on a ‘claim by the ship owners for compensa- 
tion whilst the ship was being detained at Liverpool.. It appeared that 
the Cumberland put into Falmouth on November 27th when the cargo 
was seized as prize, but as there was no market for the nitrate, and no 
facilities for discharging it in Falmouth, the Admiralty marshal advised 
that the vessel should go on to Leith, Liverpool, or Glasgow, and the 
owners accordingly sent her on to Liverpool, where she arrived on 
December 13th. Owing to the congestion in the port of Liverpool it was 
found impossible to find a discharging berth, and although the cargo was 
sold on January 20th, it having been condemned by the prize court on 
the 18th, it still remained ‘‘warehoused”’ in the vessel until January 30th, 
when she was ordered to Garston, where presumably the cargo would be 
discharged. The shipowners submitted that by reason of utilizing the 
vessel as a store ship until the cargo was sold heavy warehousing ex- 
penses were being saved, and that they should be paid £10 per diem plus 
all port charges during the period of detention. 

Held, that the shipowners are not entitled in law to-compensation for 
the detention of the ship, but the court may authorize the Admiralty 
marshal to give them a reasonable sum out of the proceeds of the cargo. 


i 
| 
iy | 
{ 
j 


` . 
~x ` 
$ . 
» 
. ` 


BOOK REVIEWS ° 


War Obviated by an Internat Police. A series of Essays , written in 
`. various countries. The Hague: Martinus Nijhoff. 1918. ‘pp. iv, 223. 


As the war drags on, two facts become clearer and clearer: first, that 
competition in armaments, and therefore periodic war, will go on, un- 
less a firm league of nations competent to prevent war by force can be 
created when the war ends; and secondly, that this indispensable league 
need not contain any large number of nations, bécause a moderate 
enlargement of the nations/now fighting under the title of the Entente 
Powers or Allies,—-as, for i stance, by the addition of the United States 
and of a group of the Balkan States, or of Belgium, Holland, and Séan- 
dinavia,—would possess force enough to deal with any single nation, or 
probable group of nations, which might attempt aggressive warfare. 

The little book published by Nijhoff at The Hague, containing & series 
of essays and speeches in Holland, Finland, the United States, . 
Austria, France, Germany; and Great Britain brings out the principles 
which underlie the establishment of such an International League and -> 
‘the creation of an interna’ ional police, and shows that these principles 
have been under conside ation by statesmen, military authorities, and 
professors of law.for several years past, and have been discussed in seven 
different countries, both before and since the outbreak of the present 
war. No one can read this small book without being convinced that no 
reduction of armaments i8 possible without the creation of an’ interna- 
tional force which will co d the confidence of each and every na- 
tion—confidence that each single nation will be safe against military 
aggression, and in most cases much safer than it.could make itself by any 
military system and armaments possible for that nation alone. Again, 
one will be convinced byithe testimony given in this book that no per- 
manent peace can come out of mternational law as it is, or as it can be 
developed, unless an effective sanction be provided for international law, 
like the sanction which all experience proves is indispensable for munic- 
ipal law. As Bourgeois! wrote in 1910, “The security of rights is the 
first thing that must be organized. * * * Those who wish for peace 
must create and guarantee law between nations as between individuals.” 
f FBO . 
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The International League and the International Police are literally the 
only method of creating and guaranteeing law between nations. 

When one says, therefore, that the creation of an International League, 
ready to use an overwhelming combined force—military and naval—is 
Impossible, or academic, or unworldly, he must be resigning himself to 
the continuance of the state of things in Europe which has caused the 
material destructions and the moral and spiritual catastrophes of the 
past year. He despairs of Europe and almost of civilization itself. He 
consents to the destruction of the small nations, and anticipates the — 
parcelling out of the world among a few great Powers, each occupying 
a huge territory, and each becoming of necessity a strong military and 
naval Power, always ready to grapple with a rival with the utmost 
possible destructiveness and frightfulness. Such huge states would 
all have to imitate the present German Empire, in keeping every na- 
tional interest—education, commerce, manufacturing, and agriculture— 
under a central despotic control. The German ideal of the state involves 
the complete subordination of the individual, the extinction of the in- 
dividual’s “pursuit of happiness,” and the substitution of compulsion 
for liberty, and of driving for leading in every sphere of life and in every 
occupation. Surely the people that resign themselves to such a concep- 
tion of the future Europe or the future world have no right to call them- 
selves moral idealists, or to assume that they are the effective friends 
and supporters of freedom, justice, and mercy. In imagination they 
are abandoning liberty and justice as political ideals, just as the Ger- 
many of the last fifty years has abandoned them in both theory and prac- 
tice. 

The courageous and hopeful course, on the contrary, is that pointed 
out by van Vollenhoven in 1910: ‘The whole project of an International 
League and an International Force must be fully thought out, its execu- 
tion prepared systematically, and its consequences examined and clearly 
stated.” The expedient limits of the International League need to be 
thoroughly studied in the light of the present war experience of the last 
twelve months, an experience which contains many elements of novelty 
and surprise. 

The unanswerable argument for an International Police was clearly 
stated by van Vollenhoven in May, 1913, in speaking of the unsatisfac- 
tory results of the Peace Conferences at The Hague and of the treaties 
which resulted therefrom: ‘‘As long as we have no executive to enforce 
these treaties, but only voluntary observance from conscientious mo- 
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tives, there can be no kind of disarmament, even on the most limited 
scale.” More than five years ago, ex-President! Roosevelt ‘said at 
Christiania, Norway: “It would be a master stroke if those great Powers . 
honestly bent on peace would form a League of Peace not only to keep 
the peace among themselves, but to prevent by force, if necessary, ita 
being broken by others.” May we not hope that) at the close of. this 
terrific war some statesmen,| soldiers, and scholars will be found com- 
petent to deal this master blow for humanity! | 

CHARLES W.! Eror. 


= The Diplomacy of the War of 1812. By Frank A. Updyke, Ph. D., Pro- 
fessor of Political Science at Dartmouth College. Baltiznore: The 
Johns Hopkins Press. 1915. pp. 504. Cloth $2.50. 


‘The diplomatic events connected with the War of 1812 ith Great 
Britain have been quite f ly reviewed and discussed by a number of 
American writers, among whom may be mentioned Henry Adams, 
Admiral Mahan, McMaster, Schouler, Woodrow Wilson} Goldwin 
Smith, and Albert Bushnell! Hart; but Professor Updyke is entitled to 
the credit of having producéd the Tost complete and detailed narrative 
extant of these events, supported with a voluminous, citation of official 
documents and authorities, —_ will prove invaluable to the peente 
of this important portion of American history. 

"The two leading causes which brought on the war—impressinent of 
seamen and neutral trade—-are the subjects of the first two chapters. 
They’ are treated with a necessary length of detail, which) will prove 
tedious to the general reader, but useful to the student. The chapter 
which relates to the Ameritan peace commissioners will be found more 
interesting, as it gives a ske ch of the character and services of five of the 
most prominent of the statesmen of their day. An e t from the 
. sketch of John Quincy eee the chairman of the American commis- 

sion, will indicate the author s style of treatment: ; 
-Adamas talents and education, no less than his remarkable experience, fitted him 
admirably for his position upon the peace commission. His thorough knowledge of 
constitutional and ‘international law; his conscientious devotion to ideals; his 
indefatigable industry; and hig ability as a writer of forceful Pe him 
particularly fitted for his work. While possessing these excellent teristics, 
Adams had others which were less commendable. He was easily provoked; rather 
ungracious in manner; in sympathy with men of different character gnd 
training from- himself; and utterly devoid of a sense of humor. These dualities, added 
to his cold mtellectuality, isolated him from the fellowship of other men. a Rm 
_ It was due to the characterist cs which have been mentioned that during the pelog 
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of the peace negotiations Adams rarely appeared upon friendly terms with the other 
commissioners (p. 171), 


After a sketch of the others, the author concludes that “the only com- 
mon tie that existed between the members of the commission was that 
of loyalty to their country. * -* * Every member of the mission save 
Bayard was personally disliked by one or more of the others ” (p. 175). 

Their dissensions continued not only through the negotiations, but 
were revived by some of them years after their return to the United 
States. Russell, then a member of the Congress, attacked Adams, then 
Secretary of State, regarding events during the negotiations, and Clay 
came to the latter’s defense (p. 379). But notwithstanding the personal 
defects of the American commissioners, the author accredits them as far 
superior to their British colleagues, whom he characterizes as “second 
rate men”; and quotes the historian Henty Adams as asserting that 
“probably the whole British public service, including Lords and Com- 
mons, could not at that day have produced four men competent to meet 
Gallatin, J. Q. Adams, Bayard, and Clay ” (p. 195). 

The review of the instructions given the American commissioners is 
given quite in detail. Among them is one not generally known, and 
which impresses us a8 quite surprising in view of the little success gained 
by-our armies during the war. A confidential article by the Secretary 
of State, not found in the public instructions, called the attention of the 
commissioners to the present and prospective evils growing out of a 
British possession on our northern frontier, and instructed them to 
propose a cession of Canada to the United States. It does not appear, 
however, that any serious attempt was made during the negotiations 
in that direction. On the other hand, it is seen that the British commis- 
sioners strongly urged during the negotiations that a large section, 
amounting to more than 3,000,000 acres, now included in the State of 
Maine, be ceded to Canada, in order to secure in British territory a 
direct route between Halifax and Quebec. 

The author makes clear what is so often noticed in connection with the 
negotiations for peace, that the two irritating subjects of neutral trade 
and impressment, which had brought on the war, were passed over 
almost without discussion, and that the topics which caused the most 
consideration and violent, debate in the conferences were those which 
had little or no influence in bringing on the conflict, among which were 
the territory of and trade with the Indians, the restitution of Louisiana, 
the rearrangement of the boundaries in accordance with the wishes of 


| e 


764 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | 


Canada, the exclusive militdry control by Great Britain of the Great. 
Lakes, the recognition of the principle of uti possidetis or the status quo 
~ ante bellum, and the attempted exclusion of the ee from the 
northeast fisheries. 

Probably the chief occasion for criticism in the PT is thb author’s 
treatment of the alleged ca ise for the declaration of war against Great 
Britain. He says: “Impressment, onè of the principal causes for which — 
war was declared,” (p. 60); and again: “‘Impressment, which was the 
principal cause of the war ”! (p. 437). There is no doubt that i impress- 
ment was one of the most irritating questions between the two govern- 
` ments, and that. when, after war was declared, it- was found that the 

British Orders in Council ad been repealed, impressment became the . 
question about which the war was continued. But it is clear from an 
examination of the President’s war message that the chief | if not the 
only, reason for the declar ation of war was the supposed maintenance 
of the Orders in Council, and if it had been known that they were already 
repealed there would not have been a declaration of war. | l 

This is the general judgment of the historians who have treated of the 
subject. When a few years earlier a British Minister arrived in Wash- 
ington and it was understood that he was authorized to give assurance 
that the Orders in Council would be removed, Henry Addms records 
this assurance as the harbinger of reconciliation with England and adds: 
“Not a voice was raised ál out impressment,” and he cites the report of 
the British Minister to home government “that the Secretary of- 
State was disposed to settle every other difference in the most amicable . 
manner, provided his Majesty’s Orders in Council are revoked.” And 
referring to the President’s declaration of war, Adams asserts that “no 
one could explain the reagoning which led to a war with England, on 
the ground selected by Madison, ‘without a simultaneots! declaration 
_ against France.” Admiral Mahan’s comment is that the government 
was precipitated “into a step for which, on the grounds taken, no jus- 
tification existed,” and that it “had been dragged ‘at the wheels . of 
Napoleon’s chariot.” Woodrow Wilson states that “Mr. Jefferson had 
let impressment go almostiwithout protest. It was now clearly an after- 
thought as a ground for war. + * + The cause of the war was taken 
away on the very eve of its outbreak.” 1 


| 


i flene Adana, History of ihe United States, ed. 1889, vol. 6; Mahan’s Sea Power 
in ita Relation to the War of 1812, ed. 1908, pp. 270-8; Woodrow Wilson, History of 
the American People, ed. 1902; vol. 3, p. 214. 
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No one can read Professor Updyke’s book without being struck by the 
similarity of the controversy which brought on the War of 1812 with 
the present controversy in which the United States is engaged with the 
belligerent Powers of Europe over their interference with neutral trade. 
If we substitute the Kaiser for Napoleon, we have an almost exact 
parallel. The Berlin and Milan decrees, it was alleged, were occasioned 
by the violation by Great Britain of the principles of international law 
respecting neutral trade; and Napoleon is quoted as announcing that 
“the provisions of the present decree shall be abrogated and null in fact, 
as soon as the English abide again by the principles of justice and honor ”’ 
(p. 86). So also we have the Kaiser informing President Wilson that the 
relentless submarine warfare will cease when Great Britain ceases to 
violate the laws of neutral trade in her effort to starve the women and 
children of Germany. 

The author justly remarks in the conclusion of his useful work, in 
referring to the agreement for mutual disarmament on the Great Lakes, 
that this “has undoubtedly been the greatest single factor in the con- 
tinuance of peaceful relations between the United States and Great 
Britain during the last one hundred years” (p. 465), which he styles a 
happy sequel to the insistence by the British commissioners in the peace 
negotiations that the United States alone dismantle its forts and with- 
draw its vessels from the lakes. 

Joun W. FOSTER. 


The Doctrine of Intervention. By Henry G. Hodges, Harrison Fellow in 
Political Science at the University of Pennsylvania. Princeton: 
The Banner Press. 1915. pp. xii, 288. Cloth $1.50. 


The author’s definition says: “Intervention is an interference by a 
state or states in the external affairs of another state without its consent, 
or in its internal affairs with or without its consent.” This definition 
appears to include, among other things, war of any sort and also treaty 
rights as to internal affairs, and to exclude treaty rights as to external 
affairs. Thus there is a departure from the definition in Hall’s Inter- 
national Law, which says merely that “intervention takes place when a 
state interferes in the relations of two other states without the consent 
of both or either of them, or when it interferes in the domestic affairs of 
another state irrespectively of the will of the latter for the purpose of 
either maintaining or altering the actual condition of things within it.” 
Variation in definition is natural, for the word is still used loosely. 
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The author takes the familiar distinction between political inter- 
vention and non-political intervention, saying that the former “results 
more especially from disagreements between the sovereign powers as to 
acts or policies affecting the dignity or the security of the opposing state 
or the general body of states,” and that the latter “results, i in. the first 
instance, from the protection of citizens in some manner,” To political 
intervention he devotes a,chapter of about forty pages, and to non- 
political intervention, under the heads of protection of citizens, denial 
of justice, protection of missionaries, collection of contract debts, pro- 
tection of humanity, persecuted Jews, and right of asylum, a chapter of 
about fifty pages. Then follows a chapter of about fifteen pages on 
“special forms of intervention,” namely, recognition of belligerency, 
recognition of independence, recognition of insurgency, unneutral serv- 
ice, good offices and mediation, and consular and international courts. 
Then comes a chapter of about forty pages on non-intervention, under 
the heads of policy of the United States, policy of Europe in the Americas, 
and policy of Europe at home. The general discussion then concludes 
with a chapter of about twenty pages entitled “ observations and con- 
clusions.” Then follow two chapters of about thirty pages each on 
intervention in Mexico and interventions in the European war. An 
appendix presents the neutrality proclamation of President, Wilson, the 
correspondence of Senator Stone and Mr. Secretary Bryan on neutrality, 
and a bibliography, which does not purport to be complete. 

The total result is a presentation much longer than at found in 
general treatises on international law and much briefer than that given 
in the numerous extracts found in the first three hundred and.sixty-six 
pages of the sixth volume of Moore’s International Law Digest. The 
book appears to be intended for the general reader, rather|than for the 
student or the expert. It is surprising to read that “the United States 
intervened in Mexico in 1846” (p. 10); and the surprise is not removed 
by the explanation that “a state may intervene to regulate the internal 
affairs of another which, by reason of neglect or incapacity, has not 
controlled its citizens ion doing damage or involving the internal ‘se- 
curity of the intervening state,” and that “the fact that|the Mexican 
Government allowed or ordered part of its military foree [to cross that 
‘boundary resulted in a skirmish between the armed forces of the two 
nations, and was a direct violation of territorial sovereignty from the 
American viewpoint, threatening the self-preservation of at least a por- 
tion of the country ” (p: 24). Yet as the United States: certainly did 
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interfere with the external affairs of Mexico without Mexico’s consent, 
the case—like any other war—must be admitted to come within the 
author’s definition. It is more difficult to bring within any definition of 
intervention the accidental descent of a German airship upon a French 
parade ground in 1913 and the French seizure of the airship (p. 25). 
If, however, the author has now and then treated as within the term 
intervention a case belonging elsewhere, the general reader will not 
complain and the expert will not be harmed. Indeed, perhaps it is well 
for the reader to discover thus that the word seems not to have a definite 
meaning and that the doctrines surroundimg it have not yet been reduced 
to a science. 
Eucenb WaAMBAUGH. 


Internationales Privatrecht. By Ernst Zitelmann. Munchen: Duncker 
& Hunblot. Vol. II. 1912. pp. xxxiv, 1025. 


We have at last before us the concluding part (pages 609 to 1025 of 
Vol. IT) of Professor Zitelmann’s work on the Conflict of Laws. Volume 
I made its appearance in 1897; pages 1 to 608 of Volume II followed in 
1903 and the rest in 1912. | 

The author’s sole aim in this work was to establish a sound theoretical 
basis for the conflict of laws and to show the application of the principles 
thus developed to the solution of the problems arising in this branch of 
the law. He did not mtend to write a treatise on the conflict of laws of 
Germany, nor a complete treatise on the conflict of laws in general. 
If the author had had in view the latter object, he should have added, 
he says, three other parts, devoted, respectively, to the conflict of laws 
of Germany, to the conflict of laws of other countries, and to the history 
of the conflict of laws. 

Professor Zitelmann had become satisfied that no sound basis for the 
conflict of laws and no general principles, entitled to universal approval, 
could be found from a study of the existing systems governing the con- 
flict of laws in the various countries, for the reason that these systems 
themselves in the last analysis rest upon theoretical considerations 
rather than upon conceptions of justice, and that a solid structure, 
therefore, could be erected only by a process of deduction from funda- 
mental principles. The difficulty, however, is that none of the prevailing 
theories are adequate to furnish a secure foundation, for all of them, 
not excepting v. Savigny’s theory concerning “the seat of the legal 
relationship,” which has found so much favor, are based, in the opin- 
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ion of our author, upon mere assumptions and not upon principles that 
can be proved to be correct. But if the science of the conflict of laws is 
to emerge from the confusion which the many theories and systems have 
created, a legal basis must be found whose correctness will be admitted 
by all. According to Professor Zitelmann international law alone cån 
furnish such a basis. It is only if all will look to international law as the 
source from which the principles of the conflict of laws must be derived 
either directly or indirectly, that the aim of the science, to bring about 
uniformity of decision in private litigation irrespective of the country 
in which it may arise, can be attained. From this viewpoint it follows 
naturally that the rules of the conflict of laws cannot be more fixed than 
those of international law upon which they depend, and that, therefore, 
in matters concerning which the rules of international law;are not yet 
crystallized, those of the conflict of laws cannot be definitely ‘ascertained. 

Professor Zitelmann arrives at the following basic principle: “Private 
rights can be created with a well-founded claim to international recogni- 
tion by that state only which possesses the general governmental con- 
trol, recognized by the principles of international law, over the object 
with respect to which the subjective private law confers authority; and 
that state alone can revoke such private rights again” (Vol. I, p. 68). 
This principle is developed in the first part of Volume I and is followed 
by a consideration of the extent of jurisdiction with respect to persons 
and things, the conflicts arising therefrom, the effect ofla change of 
nationality or domicile, of 2 plural nationality or domicile, of an absence 
of nationality or domicile, and of treaties, upon-the different rights in- 
volved. l . 

And what is the binding effect of the principles thus found? Being 
derived from international law they bind, according to Professor Zitel- 
mann, in the nature of things only the states and not the inhabitants 
thereof; they obligate the states to give effect to them through legisla- 
tion, but until this is done they are not rules of municipal law. In the 
opinion of Professor Zitelmann these rules should be deemed, however, 
to have the force of subsidiary law, in accordance with the presumptive 
intention of the states; and to be applicable, without direct legislative 
sanction, whenever there is a gap in the municipal law concerning the 
conflict of laws. | 

Our author distinguishes, therefore, sharply between those rules of the 
conflict of laws which have been enacted in a given state (Innerstaatliches 
Internationales Privatrecht) and the.rules derived from international law 
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(Uberstaatliches Internationales Privatrecht). In case of conflict the 
former must, of course, prevail in the enacting state. 

The second part of Volume I takes up the “innerstaatliches”’ private 
international law and considers such topics as renvoi, the controlling 
effect of the will of the parties, public policy, and procedure. 

The third part is entitled “Interlocal Private Law” and deals with 
the application of the principles of the conflict of laws in states where 
there is no uniform law governing all branches of private law. 

Volume II contains the application of the general principles developed 
in Volume I. As the author is solely interested in showing the operation 
of his method, he does not deem it necessary to cover the entire field 
of private law. He omits, therefore, the subject-matter contained in 
the German Commercial Code and the Bills of Exchange Act and limits 
himself to the fields covered by the Civil Code. Originally he planned 
to deal also with the law of patents and copyright but this plan was 
abandoned in the end. In his treatment Professor Zitelmann follows 
the order of the Code and in the “General Part” deals with the different 
kinds of subjective rights, Persons, Things, Legal Transactions and the 
Protection of Rights, and in the “Special Part,” with the Law of Things, 
the Law of Obligations, the Law of the Family, and the Law of In- 
heritance. 

As to the merits of the work, it must be said at the very outset that 
itis a really great work. It possesses great originality, follows no beaten 
trail, but hews its own way through the maze which the many different 
systems and divergent theories: concerning the conflict of laws have 
created. As the object of the work is the development of the author’s 
personal viewpoint rather than the writing of a general treatise, he does 
not deem it worth while to give detailed references to the positive law 
of Germany or other countries, nor to the juristic literature upon tbe 
subject, both of which are considered only to the extent that the prin- 
cipal aim of the work seemed to justify. In this respect the work pre- 
sents a sharp contrast to that of the late Professor v. Bar. 

Throughout the work one is struck by the author’s power of legal 
analysis, of clearcut definition; of precise statement, and of logical 
deduction. Having found international law to be the source of the rules 
of the conflict of laws, he derives from its recognized nature the fun- 
damental rules and deduces from them in turn sub-rules and corollaries, 
making clear all the while the relationship which each rule bears to the 
other and to international law. In this manner he builds up a beautiful 
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system in which each part appears to be carefully correlated ta the other. 
The superstructure having; been erected, the author distributes the 
interior furnishings with skill and judgment. He traverses the entire . 
field covered by the Civil Code and assigns to each element, rule, or 
institute its proper place i in: his system of the conflict of laws. In this 
part of the work, as in the preceding, the author seizes intuitively, as it 
were, upon the very central idea underlying the subject in hand and un- 
folds therefrom, with consummate skill, the consequences which in his 
opinion logically and inevitably follow. The work is in all respects 
a typical example of German legal scholarship at its best. [Were Pro- 
fessor Zitelmann not known hi his other writings, the present ork would 






whole literature on the nn 
The broad foundation of the work, its liberal point of 


helpful. It is written, moreover, in such a simple style that it can be 
read with genuine pleasure. - 


publish a collection of all his lesser contributions to public i 
law, embodying therein a new edition of these “chapters.” 

With the consent of Mrs. Westlake, Dr. Oppenheim, who succeeded 
Westlake in the Whewell cla undertook the editorship of this 
compilation. 
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His work has been admirably done with judgment, learning and 
modesty, and the result is the present volume of 705 pages. 

The French papers of Prof. Westlake are omitted for want of space, 
but are easily accessible, for the most part, in the Revue de Droit Inter- 
national et de Législation Comparee. 

The collection is divided into two parts, the first consisting of the 
“Chapters on the Principles of International Law,” and the second of 
all his other papers in the chronological order of their appearance. 

Thus the intellectual life of Dr. Westlake is exhibited in its orderly 
progress. A valuable list of all his writings is appended and a careful 
index added. The papers are reprinted without alteration, except to 
correct misprints, and the addition of a few judicious notes by the 
editor, signed with his initials. 

Westlake was a profound jurist who, as has been well said, never 
gougnt to evade difficult problems but faced them and “wrestled with 
them.” 

These essays, extending from 1856 to 1913, dealing very largely with 
topics of current interest in international law, are a valuable review of 
fifty-seven eventful years. They are the contemporary comment by as 
ripe and as just a mind as any which has addressed itself to that branch 
of knowledge, in the international incidents of over half a century. 
They contain discussions of situations which became acute, as block- 
ade during our Civil War, as export of contraband and war supplies, 
during the Franco-Prussian War, continuous voyage during the South- 
African War; the Muscat Dhows Case i in 1907, the Hague Conferences 
and the Declaration of London. 

Many of the questions, agitated in those past years are eee by the 
present great war and are again burning questions, as those of block- 
ade, export of contraband and continuous voyage. 

For instance, Westlake dealt with the objections presented by a 
former Count von Bernstorf, then Prussian Ambassador at London, to 
the export of war supplies from England to France during the Franco- 
Prussian War. He absolutely establishes the validity of such export 
and the fact that like traffic in war supplies from Prussia to Russia 
during the Crimean War was extensive and habitual. The present 
writer recently in discussing, on the platform and in print, objections 
urged to such export from the United States to the Allies, had great 
- satisfaction in quoting Westlake’s facts and conclusions and in show- 
ing like extensive export of munitions of war from Germany to Eng- 
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land during the South African war, which was in no way discontinued . 
when the South African Republics were wholly cut off from access to . 
the German markets, a situation identical with the present. | 
The above is but an illustration of the light which these masterly 
papers throw on the vital questions discussed at the present moment. 
It is of interest to add that a like volume of Westlake’s periodical 
contributions to private international law, in which his authority was 
equally préeminent as in public international law, is in contemplation. 
This will complete the record of Dr. Westlake in these two great branches 
to which he devoted his long life and his markedly able mind. . 
The university, the editor and all who pursue these useful and elevated 

studies are to be congratulated. - = 
CHARLES NOBLE GREGORY. . 

) | 

Science et Technique en droit privé ae | . Première Partie (Position 
actuelle du problème du droit positif, et Eléments de da, solution). 
By François Geny. Paris: Recueil Sirey. 1914. pp. xili, 212. l 


The stupendous accumulation of printed: matter in this now much 
agitated world, is no doubt due to the fact that each writer| and author 
(the two do not always mean the same person) finds it necebsary to dis- 
cover for himself what has in many successions been discovered by 
others. There is a certain degree of utility and even necessity in this . 
method which need not be here further discussed. Much of what falls 
in this prelimmary division of what promises to be a somewhat extended 
essay, evokes the thought just expressed; but it must be conceded, that 
just because the present contribution is only an introductory part, a 
large number of such re-discoveries could hardly be avoided in reaching 
a new point of view (at least in French law writing) which affects the 
entire subject of legal method, and at the same time involves the founda- 
tions of law and legal rules. | . ; 

The essential ideas which lie at the base of these studies, as the author — 
states, were announced in a conference paper read in 1910, under the 
title, Les procédés d'élaboration du droit civil, published in book form with 
other essays of other well known French authors as Les méthodes Juri- 
diques (Paris, 1911). This work is a logical contmuation of the Méthode 
d’ interpretation el Sources en droit privé postif, whose publication in 1899 
at once marked the author as a writer of great insight and unusual in- 
dustry. It has long since disappeared from the shelves of the book- 
seller, but once in a while a second-hand copy can be’ bought for about 
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80 francs. The work is well known to scholars in America, but doubtless 
more by report than otherwise, since it is safe to say that there are not 
five and perhaps not three copies of it to be found on the North American 
` continent. - The learned author has been much importuned to offer a 
néw edition, and a good deal of curiosity has been aroused as to why 
these requests have gone unheeded. An explanation is now apparently 
offered, and it does Geny credit. While he hopes to be able to revive 
the book, he admits with a frankness, unusual to authors, that it con- 
tained radical infirmities in its conclusions. Along with this refreshing 
statement, which doubtless relieves the conscientious author’s troubled 
‘mind, the wise critics are made to suffer. They did not see the gaping 
holes, and found fault with what was faultless. Thus perish the wicked. 

The earlier work dealt with the sources of the law; the present study 
deals with its method. He proposes that jurists should “reject freely 
and decisively the illusion that written law embraces all the positive 
law in force.” This form of statement is applicable to code countries. 
For us, he would, of course, change the formula to require that we put 
aside the illusion that case-law (added to early English Statute law) is 
all of the common law. There is no doubt much law which is not found 
in law-books. But what is law? Innocent is the question, but what 
mountains of controversy have been raised to answer it! From before 
the Vedas and steadily onwards jurists and philosophers have cast their 
divergent answers into a formless heap. Another attempted solution 
will do no harm, and by a lucky stroke perhaps may solve the riddle. 
According to Geny, it is “the totality of rules by which the external 
conduct of man in his relation to fellow-men, is governed, and which, 
under the inspiration of the natural idea of justice in a given state of 
collective human consciousness, appearing susceptible of-a social sanc- 
tion (coercitive if need be), are, or tend to be provided with a similar 
sanction, and already assume under the form of categorical commands 
to dominate particular wills for the purpose of bringing about order in 
society.” Not a review, but a tome would be necessary to dispose of this 
long definition; but the most characteristic ingredient of this compound 
may shortly be separated from the rest for brief examination. Geny has 
a fondness for the phrase “equilibration of interests.” These interests 
are to be balanced for the maintenance of human progress by the law, 
the principal content of which is justice. Law is only a branch of morals 
under a social aspect, or in the words of Jellinek the “ minimum of ethics.” 
Geny seems to approximate the position of Stammler whose name ap- 
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pears repeatedly in his references, but this is only conjecture, since Geny’s 
concept of justice is of something “indefinable” and “irreducible.” 
Where a mystery is desired, this one will be found quite satisfactory. _ 
The most interesting and valuable portion of the present contribution 
is; that which treats the topic, juridical epistemology. There has been 
until most recently a real vacancy in juristic literature conter- 
minous with this field.of investigation, strange as it may 
could be any phase of legal thought which has not been 
every point of the compass. er from the very solid essay 








and especially m psychology. 
| The lawyer has been accustomed from time immemorial 
ey as self-sufficient to solve not only its own problems, but even the 
problems of the other sciences where they come into contact i in any way 
with the law machine. The law has independently constru its own 
systems of ethics, economics, and psychology, and these systems are also 
. authoritative even against the real facte; In this respect they have a 
genuine advantage over the systems of ethics, economics and psychology 
which admittedly are only hypothetical. 
The field of legal method is much broader than that required merely ' 
_ by the application of an Aristotelian logic, to, legal concepts. This fact 
was explicitly stated by Judge Holmes many years ago, but unfortu- 
nately he did not stop to tell us any more about it. Whether he saw the 
problem i in its important bearings, is not even clear. ic does not ° 
make its appearance in the law until a relatively late of legal- 
growth, and even then, due to the large element of discretion which 
cannot be banished from any legal system, it must struggle for its exist- 
‘ence with much that is illogical and even irrational. Geny shows that 
the rules of law originate in a supra-sensible atmosphere, |i 
“of emotions, sentiments, or tendencies (desires, inclinati 
of beliefs, wills, instincts, habits; in a word; of psychologi 
! Das Juristische Denken, Vienna, 1904. - - 
2 Das Juristische Begriffsbildung, Leipzig, 1878. 
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which are translated in needs or interests of an economic, moral, reli- 
gious, ete., nature.’’- 

It is yet too early to speak in terms of praise or reproach of what Geny 
has accomplished in this new undertaking; since he has but stated the 
‘elements and foundations of his problems. We may, however, entertain 
the most lively expectations concerning the next issues of this work. It - 
seems to be characteristic of the science of the day to proceed from a 
kind of pluralistic standpoint. This attitude at least has the merit that 
it tends to avoid the one-sidedness which frequently extends a truth to 
the limits of disproportion. Such seems to be the method of work of the 
author. In his special inquiry, much of what must be resolved turns 
upon the poles of intuition and intellectualism. The intervening stretches 
are inhabited by such tribes as the Bergsonian philosophers, at one 
extreme, and the “law is logic” Eskimos at the other. A figurative 
moderation might select the equatorisi belt as true line of juridical 
reality, but the temperate zone will be found elsewhere. If a word of 
criticism or suggestion were offered, one might say that as an element 
of legal method, Geny has made entirely too little of teleology. The 
word itself is found only once (p. 137) in this introductory essay, and 
then it appears that teleology is to be a pendant of intuition. We should 
regard it as a serious scientific defect if the rôle of teleology in the sub- 
sequent elaboration of the thesis of legal method is to be thus summarily 
disposed of. 

ALBERT KOCOUREK. 


Della Condizione Giuridica Delle Societa Commerciali Straniere. By 
Mario Marinoni. Rome: Athenaeum. 1914. pp. x, 235, Lire 5. 


This study of the legal position of foreign commercial associations — 
in Italy, particularly as affected by Articles 230 to 232 of the Italian 
Code of Commerce, is of very considerable length and bears every ev- 
idence of serious and careful preparation: however, the reader who 
approaches it with the expectation of obtaining a general idea of the 
attitude adopted by the lawmakers and the courts of Italy towards 
foreign corporations, the powers and privileges and disabilities of such 
companies in practice, is doomed to disappointment. 

It is in fact an examination scientific in a somewhat narrow sense and 
almost microscopic of three or four sections of the Code of Commerce 
prescribing the formalities by way of publication and record necessary 
in order to enable a foreign company or partnership to operate in Italy. 
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Conciseness and brevity are not among its merits, and it is not clear 
that these qualities have been sacrificed to any higher end, or that clarity 
and charm have been achieved. | 

A very considerable part of the essay is devoted to the support of the 
thesis that the rules by which one nation adopts and applies the laws of* 
another to govern certain relations, for example, the status of subjects 
of that foreign nation, or, more particularly, the existence and powers of 
foreign corporations or artificial entities, are not properly speaking rules 
of private international law, but are in real fact an adoption or writing 
into the municipal law of the nation of sections of a foreign statute, to be 
applied to the particular conditions indicated. Thus, no law can in 
truth have any operation beyond the borders of the state which enacts 
it’ if it appears to have such operation it is because the second nation - 
has reénacted the same provision (not perhaps explicitly but by effect 
of a general rule) to govern in certain circumstances. : 

This is, of course, an admissible position, and the conception may have 
its value, but it seems to be more a point of view than a principle; and 
in any case if the point, which, as stated, takes up a large part of the 
essay, had been either assumed or ignored, there is little reago | to think 
that the succeeding section, which alone has any reference tolthe title, 
would have been essentially different. 
_ ‘The gist of the Code provisions to which reference has been made is 

that companies duly constituted in a foreign country, and which estab- 
lish in Italy a secondary place of business or representative agency, arc 
made subject to the prescriptions of the Code as to the filing, recording, 
posting and publication of the articles of Incorporation and by-laws, of 
amendments introduced into them, and of regular balance sheets: and 
that the names of the persons directing or managing such branches or 
agencies must be duly published. Failure to comply with these dis- 
positions incurs certain penalties prescribed for domestic associations 
and particularly makes the directors and representatives liable jointly 
and severally for all corporate or partnership obligations. Finally all 
partnerships, general or special, must file their articles of copartnership 
in the proper Court of Commerce. j 

The questions of construction which Professor Marinoni raises and 
decides in general with entire good judgment and legal sense are of such 
a nature that when they present themselves in practice they|will prob- 
` ably. be determined by administrative officers or by judges without 
great regard to the theoretical foundations which are here laid down 
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with so much care, and rather on grounds of practical utility and broad 
principle. It may be fairly said that just on that account there is more 
reason that the work on foundations should not be neglected: and in the 
Latin countries at all events, the balance is fairly preserved between the 
. ‘conception of law as the result of a mass of judicial decisions and law 
. as a deduction from eternal principles. Perhaps the countries deriving 
from the English law incline too much to the first conception. At all 
events it is safe to say that in the United States such studies as the one 
under review, unless of entirely exceptional quality, could not be ex- 
pected to produce any practical effect, direct or indirect. This is per- 
haps not true in the same degree of Italy or the Latin countries generally: 
but what is certain is that there the legal mind busies itself with the laws 
and principles of jurisprudence to an extent that is unknown with us, 
and this activity and interest must appear admirable even when its 
results may be thought comparatively unimportant. 
JAMES BARCLAY. 


Foreigners in Turkey: Ther Juridical Status. By Phillip Marshall 
Brown. Princeton University Press. 1914. pp. vii, 157. $1.26. 

It is believed that international law is best treated in monographical 
form. It is too much to ask that ordinary persons should be familiar 
with international law as a whole and in all its details, and to write with 
equal ease and accuracy upon the system and all of its parts. Now and 
then students who feel attracted to a particular field are minded to treat 
it at length and in tender detail. The result may and will be very 
valuable, if in addition to academic familiarity with the subject the 
writer has had practical experience. It is to be hoped that persons in- 
terested in international law in this country will follow the good example’ 
set by Professor Brown in the little book under consideration, who has ` 
treated the very difficult and complicated subject of the juridical status 
of foreigners in Turkey with that ease and grace and persuasiveness 
which can only happen when theory and practice go hand in hand. 
Professor Brown was Secretary and Chargé d’Affaires of the American 
Embassy in Constantinople, and was called upon to consider practically 
and professionally the questions which he discusses in his attractive and. 
very enlightening monograph. 

The monograph consists of five chapters dealing respectively with he 
origin of the rights of foreigners; the Capitulations; the juridical rights. 
of foreigners (Chapters III and IV); and the immunities of jurisdiction. 
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- and international law. The appendix contains the regulations ofiJune 18, 
1880, enforced in the Consular Courts of the United States in the Otto- 
man dominions, and a selected bibliography; and the work itself closes 
with a very serviceable index. ` 

The subject of Professor Brown’s book is highly technical an PE 
to a special and therefore a limited class. The discussion, h wever, is 
general, and of interest to anyone’ who cares to see how the relations of 
foreigners in a country of different. civilization, ideals and methods of | 
procedure, have been arranged and determined. 

Professor Brown’s chapter on the origin of the rights of foreigners, ` 
_ which he prefixes as an introduction, is very enlightening, as it shows how 
alien peoples coming together have been allowed to retain thein laws and 
to have their actions tested by them; that is to say, how law was re- 
garded as personal, traveling with the person and controlling his actions, 
instead of territorial, in the Anglo-Saxon sense of applying to all persons ` 
irrespective of nationality within the political boundaries. ' 

The examples which Professor Brown cites show it to have been the 
custom in the Orient to grant immunity to foreigners; that the con- 
queror of Constantinople followed the practice instead of having it 
imposed upon him, and that he was especially inclined to do so by reason 
- of the difference between the law of the Koran applying te Mohan 
dans and the laws of non-Mohammedan countries. “The tial f 
Professor Brown says, “to be noted is simply that the Turks in the midst 
of a great triumph spontaneously and generously recognized the right 
of the conquered to be governed by their own laws and customs in mat- 






ters held sacred by the Moslems, as well as in matters not of vital concern < 
to the state” (p. 23). And he concludes his first chapter with a para- 
graph which deserves quotation, as it not only shows Professor Brown’s 


point of approach, but also’ his sympathy: with that much despised and 
hard pressed person, the unspeakable Turk: 


' Whatever may have been the reasons and motives guiding the Ottoman Turks 
in their policy towards their non-Moslem subjects, whether of to 
manship, or practical necessity, it is sufficient for the purpose of de 
origin and nature of the exterritorial privileges of foreigners in .Tur 
note in re connection that, without the aid of powerful armies or 







P 24). : 
; Passing to the auestion of E T Professor 
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attention to the confirmation, only a few days after the capture of 
Constantinople, of the exterritorial privileges previously enjoyed by the 
Genoese of Galata under the Greek Emperors. And on this point he 
Says: : E 


It is of special interest to note that the political and commercial privileges con- 
ceded to the inhabitants of Galata were quite analogous to those granted to the mer- 
chants of Genoa by the Sultan of Egypt in 1290. In other words, the confirmation 
by Sultan Mohammed of the ancient privileges enjoyed by the Genoese under the 
Greek Emperors, was not merely a special, isolated act of a novel character, or the 
recognition simply of an old custom which the Turks by reason of their reverence 
for custom in general might have felt constrained to recognize. It was rather the 
acknowledgment of the general practice of the times,—a conformity to the accepted 
rules of international intercourse (p. 28). 


If, however, the act of Mohammed the Conqueror can be regarded as a 
domestic act in confirming the rights of the Genoese, the recognition of 
the rights of the Venetians within a year thereafter [April 15, 1454] can 
only be regarded as an international act, because the rights of the 
Venetians resulted from a treaty concluded at Adrianople, and Professor 
Brown considers this treaty as of very great importance as “the precur- 
sor, if not the prototype, of those later agreements between Turkey and 
other nations, commonly termed Capitulations” (p. 29). The fact is, 
however, that the two treaties standing out beyond ‘all others in the 
matter of the Capitulations are the treaty of 1535 between Sultan Soli- 
man and Francis I of France, and that of 1740 between Turkey and 
France; and just as the treaty of 1535 has inured to the benefit of the 
countries generally, so have the provisions of the treaty of 1740 likewise 
inured to the benefit of the countries with interests in Turkey. As 
Professor Brown expressly says, “it may be said that France first ob- 
tained for the rest the main immunities of jurisdiction claimed by all the 
Powers in subsequent treaties; and that all, through the most-favored- 
nation clause, secured the mutual benefit of those special privileges ob- 
tained by any individual nation” (p. 41). The United States is one of 
the beneficiaries of the French treaties, and claims and exercises jurisdic- 
tion in the Ottoman Empire in accordance with the Treaty of 1830 
between the two countries. | 
-= Chapters ITI and IV are an analysis of the juridical rights of foreigners 
under the express wording of the treaties and according to the customs 
which have grownup. It would be difficult to summarize this discussion, 
as the subject is wholly technical and would require much space. Tt is, 
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however, necessary to call attention to Professor Brown’s views 
contained in Chapter V, and with which he concludes his mono- 
graph. 

He believes, and rightly, that the system obtaining in| Turkey, by 
which foreign governments exercise jurisdiction upon Turkey’s soil, 1s 
humiliating, and that there should be reached with Turkey adjustments 
‘in regard to the protection of foreigners, with due respect to the sover- 

‘eign rights of Turkey as an independent, equal state in the family of 
nations” (p. 112). He thus regards, and it would ap rightly, the 
system of.Caprtulations as a stage of transition destined to|disappear in 
the course of time, and that steps should be taken i in order to reformulate 
the rights of foreigners in such a way as to be compati le with the 

dignity of Turkey. His recommendations are: | 
© “I, According to the basic principles of international W, , Turkey 
should have exclusive jurisdiction over foreigners, as well as natives, in 
all matters affecting public law and order: in the Empire. This is -es- 
sentially. a fundamental right of independent sovereignty” (p. 112). 

“II. Given the difference between Moslem jurisprudence and other 
systems of law, it is impossible for Turkey to enter into an international 
agreement ‘defining the rights of foreigners in respect to personal status 
and civil capacity ’” (p. 113). 

“TV. The way out of the dilemma would seem clearly to ie in a frank 
recognition of the desirability of leaving to the exclusive j iction of ' 
the consular courts all questions regarding foreigners which do not in any 
way affect the public law and order of the Empire” (p. 114). “It 
would mean,” Professor Brown says, “simply the pe tion of the 
existing consular courts with considerably restricted powers of jurisdic- 

_ tion; and a clear delimitation of the respectivé spheres of these tribunals 
‘and Ottoman courts. Turkey could then feel that the p 
foreign tribunals was no longer in derogation of its soverei 
‘(p. 118). Professor Brown believes that such an agreement is possible 
and that it would be satisfactory to Turkey, and that, “ j 
‘pride that the privileges voluntarily and generously grantedito foreigners ' 
and Christian subjects alike, were granted when the Tur 4 were at the 
height of their military power, the descendants of the rave of Osman 
- might well claim with equal pride that the continuation of these greatly 
modified immunities of jurisdiction might properly be rded, as sug- 
gested in the introduction, ‘as evidence of a more enlightened and more 
liberal interpretation of e law of nations than has yet been granted in 
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Europe, the place of its origin, though not of its exclusive development or 
application’” (p. 118). 
_ Itis difficult, however, to believe that a nation would voluntarily sub- 
mit to the establishment of consular courts, sitting in its territory and ex- 
ercising jurisdiction in matters concerning foreign residents provided the 
public law and order of the Empire were not involved. A nation sub- 
mits to such inroads upon its sovereignty and its legitimate exercise only 
when forced to do so, and takes advantage of any opportunity likely to 
succeed to get rid of this badge of inferiority. - 
Turkey naturally wishes to be mistress of its own household, and 
shortly after the outbreak of the great war denounced the Capitulations, 
as appears from an editorial comment in the Journnau for October, 
1914 (Vol. 8, p. 873): 


The Department of State was officially informed by the Turkish Ambassador on 
September 10, 1914, that on and after the firat of October the Ottoman Government 
had determined to abrogate the conventions known as the “‘Capitulations” which 
he stated “restrict the sovereignty of Turkey in her relations with certain Powers.” 
The United States is one of these Powers. It was further stated that ‘‘all privilege 
and immunities accessory to these conventions or issuing therefrom are equally re- 
pealed.” The purpose was to remove “an intolerable obstacle to all progress in the 
Empire,” and the relations of Turkey to the Powers were to be er henceforth 
by “the general principles of international law.” 


It seems unwise to speculate as to the future of the Capitulations, as 
their future may depend upon the future of Turkey, which at present 
seems to hang in the balance. But, however that may be, Professor 
Brown’s book is a good book and shows the interest with which a sub- 
ject making a limited appeal may be invested where its writer is the 
master of his subject and is possessed of an easy, clear and graceful style. 

James Brown Scorr. 
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International disarmament. A. Labriola. Forum, 68:54. Jan. 

Egypt. Egypte. Condition internationale. Protectorat de la Grande Bretagne. 
R. gén. de dr. int. pub., 21:512, Nov.—Dee. 

————. Egypte. Nationalité. Originaires de l'Ile de Chio. Clunet, 42:73. 
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European War, Allemagne et l'Autriche contre la Berbie, L’. La question d’Orient. 
Gabriel Langlois. Nouvelle R., 16:265. April. 

——, Amerikanische Volkwirtschaft unter dem ersten Einfluss des europaischen 
Krieges, Die. L. Bendix. Arch. f. Sozialwissenschaft und Sosialpolitik, 40:371. 
Jan. | 

———-, A propos du livre rouge. M. R. de Hongrie, March 15. i 

———. Aufgaben und Tätigkeit der Gemeinden im Kriege. H. Lindemann. 
Archiv. f. Sozialwissenschaft u. Sozialpolitik, 40:196. 

————. Besteuerung des Krieges gewinns. Eine Steuerunggerechtigkeit. Prof.. 

` Mittschewfky. Grentzboten, 74-2:108. April. 

———. Causes of the great war, The. Edward Raymond Turner. Amer. Pol. Sci. 
R., 9:16. Feb. 

———. Bedeutung seelischer Kultur und Gesundheit im Kriege, Die. Otfried 
Müller. Deutsche R., 40-1291. March. 

———. Considerations sur les origines de Ia guerre. Comte Jules Andrassy. La 
Revue politique int., 4:1. Jan.—Feb. 

————, Conflagracién europe y los paises de América, La. Leo 8. Rowe. 
R. de la Universidad, 6:45. Feb. 

———. Crimes allemands, Les. Joseph Bédier. R. de Paris, 22:594. April. 

———. Deutsche Kultur im Spiegel englischer Urteile. Carl Dietz. _ Preussische 
Jabrbticher, 160:100. April. ` i 

—-, Deutschlands Sechifen mit besonderer Berücksichtigung von Antwerpen: 
Kuri Witdenfeld. Stddeutsche Monats., 12:60. April. 

———. Documents sur la guerre de 1914. R. gén. de dr. int. pub., 21-doc.:21. 

———, Economia politica e la guerra delle nazioni, L’. Achille Loria. Nuova 
Antol., 176:372. April. 

owes, Englands wirtschaftliche Lage und sein Bruch mit der Turkei. Rumanien. 
Preussische Jahrbücher, 169:163. Jan. 

———. Englische Bemtthungen um die Gewinnerung amerikanischer Freund- 
schaft. Ein Beitrage zur diplomatischen Geschichte der jüngsten Zeit. Freiherr 
v. Hengemiller. Deutsche R., 40-1:159, 335. Feb.—Mareh. 

England, Russia and Constantinople. J. B. Firth. Fortnightly, 97:845. 

April. 

Englands Allmacht zur See? D. Kirchoff. -Deutsche R., 40-1:305. 

March. 

Examen de conscience de PAllemagne, d'après les apia de prisonniers 

de guerre allemands, Un. Paul Hazard. R. des deux mondes, £6(6):595. April. 

. Frankreichs Widerstand gegen die letzten Einheitsbestrebungen der 

Italiener. J. Luvés. Deutsche R., 40-2:50, April. 

Fursorgewesen wihrend des Trees, Chr. J. Klumker.. Arch. f. Sosial- 
wissenschaft u. Sozialpolitik, 40:469. Jan. 

——, Germany, Africa and the terms of peace. Sir Harry Johnston. 19th Cen- 
tury, 77:752. April. 

Geschichtsphilosophie, Dostojewskis und der gegenwärtige Krieg, Die. 

Hildebert Boehm. Preussische Jahrbucher, 169:198. Feb. 

Germany’s resources under the blockade. W.J. Ashley. Atlantic, 115:817. 

- June. 
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——_—-. Germany’s terms. Hans Delbrück. Atlantic, 115:525. April. 

Guerra de 1914, la documentos de sus originea, La. Buenaventura Zepeda. 

_R. de la Universidad, 6:32,105. Jan.-Feb. 

Guerre, ses causes et son caractére, La. Fr. du Bows. R. de Hongrie, 16:1. 

Feb. 15. 
S., Internationale der Arbeiterklassa und der europäische Krieg, Die. Eduard 
Bernstein. Arch. f. Sozialwissenschaft und Sozialpolitik, 40:267. Jan. 

Japan’s presse und öffentliche Meinung whrend des Weltkrieges. Herman 

F. Seiler. Grenzboten, 74-1:367. - March. 

Krieg und die Verhtitung seiner Wiederkehr, Der. Lujo Brentano. Offene 
Antwort an Henri Lambert. Arch. ftir Sozialwissenschaft und Sozialpolitik, 
40:30. 

———--, Lage des Arbeitsmarkets und die Aktion der Interessenverbënde au 
Beginn des Krieges, Die. F. Lederer. A. f. Soxialwissenschaft u. Sozialpolitik, 
40:147. 

———. Organisation der Wirtschaft durch den Staat im Kriege. E. Lederer. 
A. Í. Sosialwissenschaft und Sozialpolitik, 40:118. 

———~. Problema internazionale e internico del grano, I. R. d'Italia, 18:361. 

Sozialdemokratie und der Weltkrieg, Die. Monitor. Preussische Jahr- 

bitcher, 1860:30. April. 

Staatenverantwortlichkeit und der gegenwärtige Krieg. H eroari Kraus. 

Z. für Völkerrecht, 8:569. 

Turkey, Germany and the war. Sir Edwin Pears. ecm 10? :284. 

March. 

Urteile seines Frangösischen Staatsmannes über Frankreich und die 

eurtpiische Lage der neunziger Jahre. Wolfgang Windelband. Deutsche R., 

40-2:129. May. 

Vatican and the War, The. Richard Bagot. Fortnightly, 97:854. 
































May. 





Volkskrieg und das Strafgericht über Löwen, Der. Chr. Meurer. Z. i. 

Völkerrecht, 8:809. 

Vorgeschichte und der Ausbruch des Krieges von 1914, Die. Karl 

Strupp. Z. f. Völkerrecht, 8:655. : 

——~—-, War, by land and sea, The. W. P. Blood and Archibald Hurd. Quarterly 
R., 228:531. April. 

. Was Amerikaner glauben. Hans Delbrück. Preussische Jahrbücher, 

159:481. -March. 

Weltkrieg und die deutsche Geist, Das. Walter Baetke. Preussische 
Jahrbiicher, 159:1. Jan. 

———, Zur heutigen Krieglage: ist Italien auf dem Irrwege an der- Adria? 
Von Einem Früheren österreichischisch-ungarischen Diplomaten. Deutsche R., 
40-1:311. March. 

Zur Entstehungesgeschichte des Bundnisses zwischer en dem Deutschen 
Reiche und Osterreich-Ungarn. Frang Zwenbruch. Deutsche Runds., 162:179. 
Feb. 

Finance. asada arrangements and the war debts of Europe. Economist, 80:262. - 
Feb. 13. 
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———. Organisation des! Kredits im Kriege, Die. J. Jastrow. A. f. Sozialwis- 
senschaft und Sozialpolitik, 40:88. 

-_—. Politik der Reichsbank im Kriege, Die. Georg Bernhard. Arch. f. Sozial 

- wissenschaft und Sozialpolitik, 40:43. 

—_—., War and financial exhaustion. Round Table, 136. Dec. 1914. 

———. ‘War finance. E.J. Dillon. Contemporary, 107:204.. March. ‘ 

War, food, and wages, The. Economist, 80:306. Feb. 20. 

Foreign Judgments. De létat actuel de la iu ispradeide en Suibse en matière de 
judgments étrangers. E. Dupraz. Clunet, 41:1185. | 

Foreign Policy. British and German policy. T. Holland Rose. Fortnightly, 97 371, 
March. 

John Hay on pélitis and diplomacy. Wm. Roscoe Thayer. Harpers, 














180:735, April. 

Modern ‘British foreign policy. J. L. Moritzen. oe Q., 22:363. 
April-June. | 

Understanding cores relations. An Englishman, Now Republic, 2261. 
April 10. 


War and foreign | affairs, The. Economist, 80:90. Jan. 16. 

France. France and the Vatican. Abbé Ernest Dimmet. 19th Cent., 77:1072. 

Hague Conference. Anglo-amerikanische Auffassung vom Einfluss des Krieges: auf 
die Schuldverhiiltnisse;Privater und Artikel 23 h der Haager Landkriegsordnung, 
Die. Karl Strupp. Z. f. Völkerrecht, 8:57. 

—. Haager Friedenskonferenzen und der europiische Krieg, Die. .Dr. Neu- 
kamp. Z. f. Völkerrecht, 8:545. 

Hague and other war conventions in spirit and in practice, The. Sir 

Thomas Barclay. 19th Cent., 77:1203. May. 

Neuere literatur zu den Haager Friedenskonferenzen und der Londoner 
Seekriegsrechtskonferens. Godehard J. Elwes. Z. f. Politik, 7:267. 

Indemnities, Futile war indemnities. New Republic, 2:276. April 17. 

Indemnités de guerre, Les. Georges Vassevière. Nouvelle R., 16:287. 














April, 
International Law. Capítulos de derecho internacional. ` Deddo de traducción. 
Luis Suazo. R. dela Universidad, 6:75. Feb. 
. Collected papers on public international law. By John Westlake, Review. 
Contemp., 7107:5830. April. | 
De la possibilité d'après le droit international conventionnel de régler 
juridiquement le conflit austrò-serbe. Edouard Clunet. Clunet, 42:25. 
Derecho internacional. P. a B. R. la universidad, 6:39. 
Jan. i 
. Deutsche Wissenschaft von Völkerrecht. Hans Wehberg. Blätter fitr 
swischenstaatliche Organisation, 1:6. March. l 
7 Dispositives Völkerrecht. Ernst Radniizky. Ost. Z. f. ofentliches Recht, 
5]6:656. 
Droit des gens et la guerre de 1914, Le. Miian id R. pol. et parl., 
82:221. March. i 
Droit international dans la guerre, Le. Jules de Wlassica. R. de Hongrie, 
15:1. March. 
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-———, Guerre et le droit des gens au vingtième siècle, La. Louis Renault. 
Clunet, 42:7. 

Industrie und internationale T Heinrich Lammasch. Z. 

f. Völkerrecht, 8:48. 

Influences working against and for international Jeltie. Educational 

° R., 35:470. March. 

———, Instruction in international relations. Outlook, 109:856. April. 

International anarchy and international law. R. Watson. Bench and Bar, 

9:477. March. 

International court of justice, An. Jeremiah W. Jenks. R. of R. (N. Y.), 

51:734. June. i 

Internationale Konsolidierung. Eine sosialogische Betrachtung. F. F. 
Leniner. Z. f. Völkerrecht, 8:170. 

-———. International morality. David Jayne Hill. N. Amer. R., 201:853. June. 

-———, International law and the present war. Canadian L. Times, 36:41. 
Jan. 




















International law on the sea. Charles H. Stockton. World’s Work. 29:716, 
April. 
International law or international anarchy. G. Spiller. Concord, 32:147. 





Jan, 





In welcher Weisse hat sich Englands Freundschaft ftir Italien in der Ver- 

gangenheit gefiuszert? J. Luves. Deutsche R., 40~1:265. March. 

Law and organization. John Bassett Moore. Amer. Pol. Sei. R., 9:1. Feb. 

————. Law and the bombardment of London, The. Sir Thomas Barclay. Eng- 
lish R., 20:225. May. 

———, Philosophy des Krieges und das Vélkerrechts, Die. Gustav Schneider. 
Preussische Jahrbücher, 160:54. April. 

Plea for international law, A. F. F. Urquhart. Dublin R., 156:312. 

April. My 

Recht und Gerechtigkeit, besonders ihr Verhältnis zum Völkerrecht. 

‘ J.de Louter. Z, f. Völkerrecht, 8:113. 

Science allemand et le droit de la guerre, La. A. Pilet. R. des deux 

mondes, £6(6):685. April. 

Some legal consequences of the European war. George W. Wickersham. 
‘Yale L. J. 24:412. March. 

——. Supposed chaos of the law of nations, The. Th. Baty. Univ. of Penna. 
Law R., 68:703. June. | 

Thou shalt not kill in war time; the limitations which international law 

places upon violence. W, M. Collier. Forum, 63:58. Jan. 

.- Unsere Feinde und das Vilkerrecht. Dr. Peters. Preussische Jahrbücher, 

169:123. Jan. 

. Vertragtreue im Völkerrecht? Heinrich Lammasch. Oster. Z. f. öffentl. 

Recht., 2:1. 

Völkerrecht über die Verwaltung in Feindesland, Das. ‘Dr. Stier Somlo. 

Z. ftir Völkerrecht, 8:581. 

Wer trigt die Schuld? -Eine völkerrechtliche Untersuchung. Philipp 

Zorn, Deutsche R., 40-1:249; 40~-2:30. March, April. 
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———, Zwei vilkerrechtliche Probleme: Die Vorkriegagefangenen. Der Krieg und 
Z. f. Völker- 


‘der literarische und gewerbliche Rechtæchut. Josef Kohler! 

7- recht, 8:841. | 
1 opean war: Maritime Law; Newrality.. 

_ F.v, Mantoch-Rekowski. Deutache R. 40-1207, 










. Italy. Italienische Erinn 





sione internasionale, L’. Victor. | Nuova Antol., 





nd phase of the war. E. J. Dillon. Contemporary, 





. Frank H. Simonds, New Republic, 8:88. May 29. 
Franz Doslein. Siddeutsche Monats., 18:239. May. 
A von Amerika und Japan, Die. Kurt Ed. Imberg. 

Grenzboten, 74-2:33. pril, l 
———. What is Japan doing to China? Gilbert Reid. Independent, 82:277. 





. James Diim Scott. R. of R. (N. Y.) 5l 1424. 


League of Nations. League of nations, A. The aia for an alliance of the great 


Marburg. Independent, 8#:458, 459.) June 14. 
Maritime Law, American note and Sir. Edward Grey’s reply, The. Economist, 8090. 
Jan. 16. | 

Blockade of Germ y, The. ‘Economist, 80 £569, March 20. 

——. Blocus eeoncinig de ee Le. Chales Gide. Grande R., 18:587. 
Feb. 
—_——-, Gomme and a submarines. Econ., 80:219. . Feb. 6, 
Controversy with the ‘United States. L. J. Mazse. 10th Cent., 77:542. 
- April, National R., 77262. April. 
Dealing with any. New Republic, 8:27. May 15. ; 
Deutach-englische aoe Der. Fritz Hoffmann. » Deutsch-R., 40- 














£:108,358. March, Apri i , 


. New Republic, 2:292, en 24, 





- nepis. Destruction deain vires et des gens da bord, Clunet, 42: 
ing Germany. Spectator, 114: 394. | aoh 20.- 
———, Let America act. Henri La Fontaine. Independent, 88:150. April 26. 
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- Lucha maritima en el actual conflicto europeo, La. Leandro Cubillo. 
Nuestro Tiempo. 15:273. March. 
- New blockade, The. Sir John Macdonell. Nation (Lond.), 16:793. 
March 20. . 
———. New naval measures and the United States, The, Spectator, 114:322. 
March 6. 
————. Rules of maritime warfare, The. Edinburgh R., #81:404. April. 
———. Sea law and neutral commerce. Economist, 80:3. Jan. 2. 
————, Seizure and detention of American cargoes. Britannic R., 2:15. 
————. Stellung der Feindlichen Kauffahrteischiffe im Seekrieg, Die. L, Oppen- 
heim. Z. f. Völkerrecht, 8:154. 
———-, Submarine campaign, The. Economist, 80:427, 576. Feb. 27, Mch. 20. 
——-, United States and the blockade, The. Spectator, 114:499. Apr. 10. 
Mexico. All-American intervention in Mexico. James L. Slayden, Independent, 
82:457. June 14. 
Latin American intervention in Mexico. Pan.-Amer. M., 21:3. May. 
——-, Mexico. Percy F. Martin. Edinburgh R., 121:344. April. 
Revolución de Méjica, La. P. nue Monjas. España y América, 13:24, 
. 411. March, June. 
Nationality. Equilibrio europeo y el principio de las nacionalidades, El. Oscar 
Garcia Montes. Cuba Contemporanea, 7:383, April. 
———. Europe and the problem of nationality. W. Alison Phillips. Edinburgh 
R., #21:25. Jan. 
——-. Nationality and naturalisation. Arthur A. Baumann, Fortnightly, 
97:495. March. i 
Nationality and the new Europe. Archibald C. Coolidge. Yale R., meats 














April. 

Naturalization. De la prétendue facilité des naturalisations en suisse. Clunet, 
42:39. 

Neutrality. America’s neutrality. Count Apponyi. N. Y. Times Hist. of War, 
2:380. May. 

Ancora sul dovere della neutralité. E. T. Moneta. Vita Int., 18:3. Jan. 

———. Ancora sul dovere e i vantaggi della neutralità. Giovanni Lanzalone. 
Vita Int., 18:70. Eeb. 

—-—. Congreso de neutrales. Iniciativa diplomática de Venezuela. Union 
Ibero-Americana, 89:26. April 

———-, Dutch neutrality. By En Vedette. Fortnightly, 97:827. May. 

Economic importance of American neutrality. G. E. Sherman. Pop. Sci., 

86:388. April. 

England und die Neutralen. Eine Berichtigung von Hollandischen Beite. 

Deutsche R., 40-1:371. March. 

Law of neutrality and the present war, The. John Pawley Bate. Quar- 

terly R., 123:565. April. 

Neue Entwicklungstendenzen des Neutralitiarecht. Hans Wehberg. 

Grensboten, 74-1:353. March. — 

Neutralité de l'Amérique, La. (Un point de vue allemand.) R. de ' 

Hongrie, 16:25, May. 
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———, Neutralité du Saint Siège, La. Julien de Narfon, La Revue, 26:16. 
March-April. 

———-. Neutralité italienne, La. Jean Alazard. R. pol. int., 3:51. Jan.-Feb. 

———, Neutralité Scandinave, La. Frédéric Bajer. La R. pol. int., 3:67. Jan.- 
Feb. ' 

———, Neutrality of Sweden, The. Edinburgh R., 221:225. April. 

Neutral merchant, The. The three American notes and their answers: 

Str Francis Piggott. 19th Cent., 77:729. April. 

Neutres et la crise européenne, Les. R. gén. de dr. int. pub., 21:497. 

Nov.—Dec. 

Notwehr und Neutralität. Josef Kohler. Z. f. Völkerrecht, 8:576. - 

Offentliche Meinung der Neutralen, Die. Emile Böse. Süddeutsche 

Monats., 18:213. May. ; 

Outlook for neutrals, The. Sir John Macdonell. aes a 107 :448. 

April 15. ` 

. Propagande allemande chez les neutres, La. La Suisse et la guerre, Lazare- 

Weiler. Nouvelle R.,.16:24, April. 

President Wilson’ 8 Neutrality. An American view. Lindsay Rogers. 

Contemporary, 107:602. May. 

Question des neutres, La. Le Correspondant, £22:203. Jan. 

——-—, Spiritless and selfish neutrality. Spectator, 114:368. March 13. ` 

———. Unbekannter Neutrilitatsbruck Englands, Ein. Hans Hey: Juris- 
tische Wochenschrift, 44:313. April 15. ; 

Zur Psychologie der Neutralen, Friderich Curtius. Deutsche R. , 40-2:151. 


* 





























May. i 
Neutralization. Neutralization in theory and practice. George G. Westien: Yale R., 
4:474. April. 
Neutralization of the Rea, The. Norman Angell. North Ather. R., 201 694. 
` March. 
Opium. End of the Opium question. Hamilton Wright, R. of R. (N. Y.), 51:465. 
April. 
Pan-America. Cuba y los Estados Unidos: Las notas Norteamericanas. José M. 
- Cabarrocas. Cuba Contemporanea, 8:135. June. 
———-, Pan-American Financial Conference, The. Arthur Wallace Dunn. R. of 
R. (N. Y.), 51:728, June. Š 
Pan American Financial Goitre, The. P. A. V., 40:569—600. May. 
Pan-American relations as reflected by the war. Huntington Wilson. 
N. Y. Times Hist. of the War. #:351. May. 
Peace. Wege xu dauerndem Frieden. Heinrich Lammasch. Blatter fiir zwischen- 
staatliche Organisation, 1:1. March. 
Prisoners of War. Guerre et l'organisation internationale de la charité en Suisse, La, 
. Max Turmann. Le Correspondant, £22:1044. March. 
—~—, Prisoners of war, Spectator, 114:362. March 13. 
Poland. Problem of Poland, The. J. A. R. Marriott, Edinburgh R., £221 :358: 
April. 
Prizes. France. Prise maritime. Navire ennemi. Ignorance des hostilities. 
Clunet, 42:57. M 
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————, French law of prize, The. Charles H. Huberich. Yale Law J., 24:663. June. 
——-—, Angleterre. Prise maritime. Navire ennemi. (Chile.) Clunet, 42:71. 
' ~=, Individual rights in the Prize Court. Economist, 80:58. Jan. 9. 
—————, Prize cases, The. Th. Baty. Juridical R., 27:170. May. . 
Prize cases in the English Courts arising out of the present war. Russell 
T. “Mount. Columbia L, R., 15:316. April. 
Reprisals. Prime Minister on war finance and reprisals, The. Econ., 80:475. 
March 6. 
Roumania. Roumania and the war. Economist, 80: ‘BT. Jan. 9, 
. Roumania and the war. R, T.C. British R., 10:174. May. 
Safety at Sea. Safety of life at sea. W.C. Hernsnatll, ‘Chambers J., 5:118. 
Sweden. Schweden und der Weltkrieg. Else Hildebrandi. Grenzboten, 74~2:97. 
April, 
. Switzerland. Opera unanitaria della Swizzera nella guerra Europea, L’. Gabriella 
Imcontri. Nuova Antol., 176:271. March. 
.. Schweiz und savoyen, Die. E. Jan Eyssen. Deutsche R., 40-2:115. 
ril. 
Swizsera e la sua neutralità, La. Roberts Michels. Nuova Antologia, 
00:000. 
Thirty Years’ War. Dreiszsigjährige Krieg und die Kunst, Der. Robert West. 
Preussische Jährbücher, 159:10. Jan. 
Treaties. Effect of war on treaties. A. Ninagawa. R. de dr. int. et dipl., 18: 
March 1915, 
Keine Bindnisvertrige Mehr. Otfried Nippold. Blätter für swischen- 
staatliche Organisation, 1:10. March. . 
Permanent neutrality treaties, The. Gordon E. Sherman. Yale Law J 
24:217. Jan. 
Triple Aliance. The attitude of Italy. Quarterly R., 22:78. Jan. 1915. 
Germania Imperialista, l Austria-Ungheria e Italia. E. T. Moneta. La 
Vita Int., 18:87. Feb. 20, 715. 
Turkey. Turkey in the grip of Germany. Str Valentine Chirol. Quarterly R., 
222-231. Jan. 1915. 
. Future of Turkey. By Politicus. Fortnightly, 97:604. April. 
United States. Amerika und die Krieg. Leopold Perutz. Oster. Runds., 48:97, 151. 
May. 
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Amerikanische Waffenhandel mit England und Frankreich, Der. Hans 
Wehberg. Grenzboten, 9-1:348. March. 

—-——. Estados Unidos y la guerra Europea, Los. P. Angel Monjas, Españas y 
América; 18:28. Jan. 1915. 

——, Fortschritt und Humbug. Studien über die Vereinigten Staaten von 
Amerika, Milan von Bogdanvoie. Süddeutsche Monats., 18:303. May. 

——, Politischen Voraussetzungen der modernen Krieges, Die. Friedrich Lenz. 
Deutsche Runds., 1629:80, 211. .Jan.—Feb. 

c, Responsabilité de Vassareur pour le risque de_ guerre. A. Duncker. 
Clunet, 42:34. 

United States and Germany The. James F.-Whelpley. Fortnightly, 

97:1103. June. 
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United States of Europe. U ited Btates of Europe, The. Sir Géorge Toulmin. 
. Contemporary, 107:593. March. l o 

War. Zur Psychologie des Krieges.. August Messer. Preussische Jahrbücher 
. 169:216. Feb. 








——. Effect of war on th Gparsiion of statutes of limitation. | Charles Noble. 





War contracts in the| United States. Charles F. Preare, RJof R. (N. Y.), 
61:724, June. - oe 


SELLERS.. 





THE “CONTINUOUS VOYAGE” DOCTRINE DURING THE 
j CIVIL WAR, AND NOW 


Mr. Atherly-Jones, in his Commerce in War,' says that what the courts 
of the United States did, during the Civil War, was not to apply the 
" principle of a continuous voyage (which had been originally asserted in 
support of national monopolies of colonial trade), to the carriage of 
. contraband goods, still less to blockades; but to depart from the old 
rules of evidence. | 

Undoubtedly, the English prize courts, at the beginning of the nine- 
teenth century, showed themselves slow to condemn, as prize, on con- 
jectural evidence, a ship whose papers were regular and showed a clear- 
ance for a neutral port, where their honesty was vouched for by those 
on board of her. In such case they required, as a rule, strong and clear 
proof that her contract of carriage to.that port was not in fact to end 
with her arrival there, but that she had a hidden purpose to play a part 
in a scheme to go further, or to forward the cargo to the territory of the 
belligerent in some other way. A ship, or her cargo, as the rule was 
familiarly stated, was only to be condemned on proof “out of her, own 
mouth,” It can only be proper to condemn a ship, when it was proper 
to arrest her; and the right of search, it was held, should justly be limited 
to what is, in its nature, the best evidence. 

It does not seem to the writer that the position of Mr. Atherly-Jones 
is sustained by an examination of the line of American decisions to which 
he refers. What they do show is an unnecessary commingling of the 
subjects of contraband and blockade.’ 

Chief Justice Chase, who speaks for the court in most of the cases in 
question, never assumed to disregard the accredited rules of evidence 
in Anglo-American prize courts. In one suit, indeed, the Supreme 
_ Court upheld quite an irregular “invocation” by the captor of evidence 

1 Page 255. 

2 See Professor Holland’s criticisms in Takahashi’s Cases on International Law 
During the Chino-Japanese War, xxi. 
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beyond what came fro | the ship itself; but they did so on the ground, 
not that the procedure lof the District Court was right, but that it had 
worked no injustice. the opinion it was also asserted that “the 
clearest good faith mayi very reasonably be required of those engaged in 
alleged neutral commerce with a port constantly and notoriously used 
as a port of call and transshipment by persons engaged in systematic 
violation of blockade and in the conveyance of contraband of war.” 
But the Chief Justice was able to refer to official correspondence on the 
part of the British Government which fairly justified this assertion.’ 
If Nassau was admittedly such a port, the good faith of the voyage was 
necessarily open to grave question. The Springbok, if trading there 
with an ulterior p to furnish contraband goods to the enemy, 
could not justly complain if her object was very critically investigated. 
` Dolus circuito nen purgatur. Fraud is seldom openly practiced, and 
seldom confessed. It hides its head. Its existence is never presumed. 
It can often be brought out only by inference from facts which are 
somewhat remote. A considerable latitude in proof of fraud is therefore 
allowed in all courts, but especially in those of admiralty.‘ 

Dr. Thomas Baty, in! discussing the Declaration of London, has thus 
characterized the American use of the doctrine of the continuous voyage: 


Nothing surprises one more than to hear the doctrine of the con- 
tinuous voyage called an “English” doctrine. In Stowell’s hands it was 
English, but harmless.| He meant that a ship which was obviously 
going to a particular port, and had as obviously carried her cargo from 
another, should be held|to have carried it from one to the other, despite 
intervening calls.. That was a perfectly plain and simple matter. What 
we are now asked to allow, is to admit, after the fashion of Chief Justice 
Chase, a roving inquiry into all sorts of presumptions. while the voyage is 
yet in its initial stage. That is not English, not satisfactory, and not 
inexpensive. Judge Nelson—whose years on the bench were twenty to 
Chase’s one, and who was afterwards one of the Alabama Commis- 
sioners—condemned the idea when it was first enunciated. Hall quotes 
His Honour as saying: ‘‘ The feeling of the country was deep and strong 
against England, and the Judges, as individual citizens, were no excep- 
tion to that feeling. Besides, the Court was not then familiar with the 


3 The Springbok, 3 Wall. 1, 20, 22. 
4 Hoxie v. Home Insurance Co., 82 Conn. 21, 37; Letter of Sir William Scott and 
Sir John Nicoll of Sep 10, 1704, to John Jay, Minister of the United States to 


England, appendix to Chitty, Law of Nations, 302. 
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law of blockade.” Judge Nelson adds that the Springbok case was de- 
cided (as does not appear in eee s Reports) on the casting vote of 
the Chief Justice.® 


The phrase “roving inquiry into all sorts of presumptions” is cer- 
tainly an extravagant statement of the rulings of the Supreme Court in 
any of the cases arising out of the Civil War, in which two voyages were 
held to be in effect one. Mr. Justice Nelson’s indiscreet declaration 
in a private letter to William Beach Lawrence, that the court were not, 
when the case of the Springbok was decided, familiar with the law of 
blockade, was no doubt true. Many years had then elapsed since the 
United States had been engaged in a maritime war; but it is worth 
remembering that one prize case had quite recently been determined by 
the Supreme Court in which this very doctrine of the continuous voyage 
was stated and affirmed,’ and that a third of those who were then on the 
bench sat also to decide the fate of the Springbok. It might be noted 
also that Mr. Justice Nelson did not dissent, in either of the cases named, 
from the opinion or the Judgment. 

It can hardly be denied, however, that in several opinions, in Civil 
War prize cases, there is an apparent ‘confusion between the conse- 
quence of carrying contraband and the consequence of trying to run a 
blockade. 

In the case of The Peterhoff, this statement is made: l 

We know of but two exceptions to the rule of free trade by neutrals 
with belligerents; the first is that there must be no violation of blockade 


or siege; and the second that there must be no conveyance of contraband 
_ to either belligerent. 


This is clear, and it is true. But on the same page iti is said of an ear- 
lier opinion: i 


The Bermuda” and her cargo were condemned because engaged in a 
voyage ostensibly for a neutral, but in reality either directly or by sub- 
stitution of another vessel, for a blockaded port. The Peterhof was 
destined for a neutral port ‘with no ulterior destination for the ship, or 
none by sea for the cargo to any blockaded place. In the case of the 
Bermuda, the cargo destined primarily for Nassau could not reach its 


5 Reports of the International Law Association, XXVI, 118. 
6 Jecker v. Montgomery, 18 How. 498; 18 How. 110, 114. 
73 Wall. 514. 
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ulterior destination without violating the blockade of the rebel ports; in 
the case before us the cargo, destined primarily for Matamoras, could 
a an ulterior destination in Texas without violating any blockade at 

Do not such expressions denote a misapprehension of the law ‘of 
blockade? 

A ship may be seized for trying to run a blockade, whatever her 
nationality, whatever her cargo, whatever be the character of her papers. > 
To support the condemnation of the Bermuda, it was enough to show 
that she was virtually! and knowingly carrying contraband goods to 
an enemy's port. It was not essential to ew that it was also a bleck- 
_ aded port. 

Prize law treats a ship as a moral person. What she carries partakes 
her character, and may infect it. The cargo is the cause of the voyage. 
If the ownership of ship and cargo be the same, a forfeiture of the cargo 
of a neutral vessel for breach of blockade, or if it be carrying contraband 
goods, her sailing for any enemy’s port, forfeits also the ship. She is 
condemned because she is guilty of unneutral conduct. If she has tried 
to run a blockade, whatever be her cargo, she has likewise attempted to 
evade a legal duty. i were no intention of evasion, she must be 
freed. 

What duty is it, the breach or intendéd breach of which entails such a 
penalty? 

A duty which a government will enforce is something which we are m 
fault if we do not perform. Itis something owed to a power higher than 
we. Itis something owed by virtue of law, and of a law to which we are 
amenable. | 

No ship has two masters. She is accountable to but one power— 
her ‘own sovereign—so long as she remains within his territorial waters. 
But if she puts out to bea, she impliedly accepts such liabilities as may 
be imposed upon her by the general rules of maritime law. Her own 
sovereign consents to this by letting her sail. 

International law is a part of maritime law. It is that part which 
treats the ship as a moral person. It recognizes certain rights as ap- 
pertaining, during the course of a war, to each of the belligerent Powers, 


s5 Wall. 28, 58. 
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and reciprocal duties in respect to those over whom such rights may 
extend. It recognizes a right of blockade. It recognizes a right to seize 
contraband goods on the high seas, destined to the enemy’s country 
through any port, blockaded or unblockaded. 

* If a neutral ship comes within the power of a belligerent, which as- 
serts that she is endeavoring to frustrate its efforts to keep supplies 
from its enemy, it can carry her before its prize courts, to ascertain 
whether her owners have not forfeited their property in her. The ground 
of such a forfeiture is her attempt to violate its belligerent rights, and 
her being caught red-handed while making the attempt.’ This is an 
offence against the law of nations, but it is seldom reached for punish- 
ment unless the ship is selzed before actually reaching her point of 
destination. The forfeiture is, in the main, a preventive remedy. It 
is but an imperfect offence, the attempt to commit which is to be pun- 
ished swiftly, if at all; certainly not later. than the return voyage. 

The doctrine of the continuous voyage is practically concerned only 
with cargoes of contraband goods, bound—directly. or indirectly—to 
the country of an enemy of the captor. Theoretically, it may imelude 
a ship not carrying contraband, but intending to run a blockade either 
in ballast or with non-contraband goods. Such an intention has been 
viewed as a fault of the ship for which she may be seized anywhere on 
the high seas at the very beginning of her voyage.” 

The Declaration of London (Art. 17) lays down something new, so far 
as American law is concerned, when it declares that the seizure of neutral 
vessels for violation of blockade may be made only within the radius of 
action of the ships of war assigned to maintain an effective blockade. 

The Springbok, sailing from London to Nassau, laden with contra- 
band, was seized on the high seas, about a hundred and fifty miles from 
her ostensible port of destination. Her cargo was declared good prize 
because, said the Chief Justice, “contraband or not, it must be con- 
demned if destined to any rebel port, for all rebel ports were under 
blockade.” The opinion sums up the situation thus: 


Upon the whole case we cannot doubt that the cargo was originally 
shipped with intent to violate the blockade; that the owners of the cargo 


? See The Imina, 3 C. Rob. 167. 
v The Adula, 176 U. 8. 361, 370. 
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intended that it should De transshipped at Nassau into some vessel more 
' likely to succeed in reaching safely a blockaded port than the Springbok; 
that the voyage from I'ondon to the blockaded port was, as to cargo, 
both in law and in the intent of the parties, one voyage; and that the 
liability to condemnation, if captured during any part of that voyage, 

attached to the cargo from the time of sailing. e ` 


But suppose there had been no blockade. Would the Springbok have 
acted in good faith, as a neutral subject, had she planned just such a 
continuous voyage, cartying contraband? 

In a carefully prepared article published in the Journal of this Society 
in 1910,4 Mr. L. H. Woolsey states that he had found no English or 
American case in which the doctrine of the continuous voyage was directly 
and exclusively applied As a determining factor to a pure blockade case. 

The Declaration of London was so framed as to exclude it in such 
cases altogether. Article 19 roundly declares that “whatever may be 
the ulterior destination of the vessel or of her cargo, the evidence of 
violation of blockade is not sufficiently conclusive to authorize the seizure 
of the vessel if she is at) the time bound toward an unblockaded port.” 

Articles 17 and 19 were, when adopted, understood to be a concession 
by the United States in h compromise by which also (Articles 34 and 35) 
the seizure of conditional contraband under & claim of a continuous 
voyage was made a subject of close regulation. By Article 30 the 
American doctrine as to transportation by land, in the last stage of 
transit, so far as absolute contraband is concerned, and by Article 37 that 
respecting the place of|capture as to all contraband, were sustained. 
Both strike the mind of the ordinary man with favor, and any judicial 
doctrine which has common sense to recommend it, is likely to stand the 
test of time. 

The failure of the beligerent to ratify the Declaration of London 
nullified any obligation on our part on account of its ratification by our 
Government in 1912; and the modifications, subject to which each of 
them has since accepted it, were, of course, inconsistent with its provision 
(Article 65) that it forms “an indivisible whole.” It certainly, however, 


l 
11 The Springbok, 3 Wall. i 26, 27. 
13 Vol. IV, 829, note. 
13 Stockton, e "atta Naval Conference of London”, this Journal, IJ, 
604, 608. a 
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serves to show that at a time when no war was pending or apparently 
impending, the great Powers were at one in supporting the doctrine 
of the continuous voyage, as respects absolute contraband, to its full 
American extent. 

* Great Britain’s failure to ratify it was probably dictated by a judicious 
self-interest. 

The American dispatch to our Ambassador at London, of December 26, 
1914, speaks of Great Britain as “usually the champion of the freedom 
of the seas.” The historical student finds some difficulty in recognizing 
the truth of this description. Whatever the phrase “freedom of the 
seas” may mean, it is, in principle, opposed to the apparent interest of 
the greatest naval Power in the world. It necessarily imports freedom 
in some degree from interference with neutral trade, and England has 
certainly never shown any settled policy of abstaining from such in- 
terference, 

The United States now find their commerce with belligerents in much 
the same situation in which England found hers, during our Civil War, 
and Chief Justice Chase’s views are now insisted on by the British 
prize courts. | 

On November 7, 1914, our State Department notified the British 
Ambassador that our Government was of opinion that a neutral ship 
could not be properly seized on the ground that she was really carrying 
contraband to the enemy, unless this appeared from the evidence found 
on the ship and “not upon circumstances ascertained from external 
sources.” The British Foreign Office, in its reply (of February 10, 1915) 
did not fail to point out the case of the Bermuda, and that the general 
position of both governments in the past was in affrmance of the con- 
clusions there reached by our Supreme Court. . 

It must be admitted that it is a fair question of law whether the 
range of evidence to support a condemnation of goods as being condi- 
tional contraband may not have been widened by the thorough co- 
ordination or consolidation of both elements, civil and military, of the 
German Empire. All Germany,—not her soldiery alone,—was really 
mobilized at the first outbreak of hostilities, and all are in effect fed 
from the same spoon or by the same rule. 

The Order in Council issued by Great Britain on March 15, 1915, 
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presses the doctrine of a continuous voyage so far that our Government 
(in its dispatch to our Ambassador at London, of March 30, 1915) has 
characterized its terms as “a practical assertion of unlimited belligerent 
rights over neutral commerce within the whole European area, and an 
almost unqualified denial of the sovereign rights of the nations now ¢t 
peace.” We therefore intimated that some modus vivendi should be 
arranged, conformably to what we preferred to regard as the spirit of 
the Order, whereby voyages by American merchantmen to neutral 
ports would not be interfered with, when it is known that they do not 
carry goods which are contraband of war, or goods destined to or pro- 
ceeding from ports within the belligerent territory affected. Something 
of this nature has been in fact since achieved, in respect to shipments 
in the course of trade with Holland, through the interposition of the 
“ Netherlands Oversea Trust” to guaranty the bona fides of the voyage; 
and the proceedings in the English prize courts have been regulated 
with a professed desire to avoid unnecessary interference with American 
shipping. Delays, of course, have occurred, and are likely in these and 
all other prize causes of importance to be prolonged by appeals to the 
Privy Council; but any such demand as that of the Chicago packers, in 
the matter of the meats seizures, that our Government insist at this 
time on a diplomatic rather than a judicial settlement of cases in ad- 
miralty, is opposed to our whole policy from the beginning of our national 
history. By that we have always, in dealing with countries having 
similar institutions to our own and courts which have won general con- 
fidence as real tribunals for the administration of justice, been ready to 
wait until those courts have spoken their last word, before our Executive 
Department finds fault with their Government for its course of action. 
One thing is clear. The adoption ad referendum of the Declaration 
of London by substantially all the maritime Powers, and the prize case 
decisions thus far rendered in the present wars, as well as the general 
course of diplomatic correspondence, have given new strength to the 
doctrine of the continuous voyage as the American courts applied it to 
the events of the Civil War. It has now, in principle, the explicit sanc- 
tion of the greatest naval Powers of Europe, by virtue of their incor- 
poration of it in their Prize Codes or instructions, as revised under 
circumstances calling the closest attention to the doctrine in all its 
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bearings.'* It has recovered from the shock of the early assaults upon 
it of many European and some American jurists, and is now all the 
stronger for them. Where such authorities as'Francis Wharton, writing 
in a semi-official character in his International Law Digest, and the 
members of the maritime prize commission of the Institut de Droit In- 
ternational, and the Institut itself, attack a doctrine vigorously, and 
after thirty years it is plain that they have failed to convince the world, 
it is no bad proof that they were wrong and the world is right. 
Smmzon E. BALDWIN. 
14 See the German Imperial Prisenordnung, as revised in 1915, Art. 39. 
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EARLY AMERICAN INTEREST IN ASIA 


The late Professor Edward Bourne, of Yale, used to say that the 
Philippine Islands were attached to the Spanish West Indies till after 
1823, and therefore it ought to be presumed that Monroe intended his 
doctrine to apply to that Asiatic archipelago. The quip leads the mind 
to the important fact that the relations of the Pacific Coast of America, 
the Pacific Ocean, and the nations of Asia, are all bound together. The 
first Asiatic trade went from Philadelphia, Boston, Providence, and other 
Atlantic ports via the Northwest Coast to China. The relation of the 
original Monroe Doctrine to Oregon is familiar to all students of the 
Monroe Doctrine. It is curious that the objection to “colonization” 
which was intended to block the way of Russia, has been applied almost 
entirely to the West Indies and the eastern coast of North and South 
America. The clause in Monroe’s declaration had little to do with the 
process by which the United States came to have a Pacific front. 

The three-cornered trade with a cargo of trinkets to the Northwest 
Coast, a cargo of furs to China, and a cargo of tea and silk and other 
Oriental products, and some hard dollars, died down as furs grew less 
abundant, but in the palmy days, on the clipper ships there was a big — 
trade “around the Horn” to China and India, and the great islands off 
the southern coast of Asia. Quite a different trade was that of the whal- 
ing ships, which soon swarmed into the Pacific: The national service 
of the whalers was to put in at the Sandwich Islands and give their 
crews a little experience of society in the South Seas. They were fol- 
lowed by the missionaries, and the missionaries are chiefly responsible 
for the transition from the native kingdom of the Sandwich Islands to 
the present territory of Hawaii, as a part of the United States. 
` China was first reached by the ship Empress of China, in 1784, and the 
United States shared with other nations the scanty privileges of the 
port of Canton, till the British smashed a way for their opium trade in 
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1842, The United States went up through the breach thus made, and, 
in 1844, secured a commercial treaty. Our diplomatic influence in China 
was for many years trifling, except that Anson Burlingame, when re- 
called by his own government, was taken up by the Chinese as their 
representative and negotiated the treaty of 1868. 

Our entry into Japan has a curious connection with the proceedings 
in China. It was a happen-so that among several nations who were 
trying to get into communication with Japan, the United States should 
have won the prize. We now know that Perry and his fleet would have 
gone home unsuccessful but that a shrewd Japanese statesman called 
the attention of his court to the things that happened to China when 
that Power refused to negotiate. Nevertheless, the conditions of the 
treaty of 1854 have pleased the dramatic instincts of both nations; 
and ministers, missionaries, and advisers from the United States have 
had an honorable part in the development of Japan. 


THE MONROVOID DOCTRINE ON HAWAN (1842-1849) 


Edgington, in his book on the Monroe Doctrine, repeatedly takes 
our government to task for not applying the Monroe Doctrine to the 
Pacific Islands. Not a single responsible official utterance can be found 
to show that any President or Secretary of State has ever tried to stretch 
the term Monroe Doctrine over that far distant area, which in Monroe’s 
time was little known, little visited, little prized, and had little relation 
with Europe. Nevertheless, for many years the United States took a 
position with reference to Hawaii, which much resembles the Monroe 
Doctrine. In December, 1842, Secretary Webster made the following 
communication to commissioners who had appeared in Washington, 
asking for the recognition of the Hawaiian kingdom— 


The United States . . . are more interested in the fate of the is- 
lands and of their government than any other nation can be; and this con- 
sideration induces the President to be quite willing to declare, as the sense 
of the Government of the United States, that the Government of the 
Sandwich Islands ought to be respected; that no Power ought either to 
take possession of the islands as a conquest, or for the purpose of coloni- 
zation; and that no Power ought to seek for any undue control over the 
existing government, or any exclusive pHvieees or preferences with it in 
matters of commerce. 
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These principles were restated in a ee mesage to Congress by 
President Tyler— 


Considering therefore, that the United States possesses so large a 
share of the intercourse with those islands, it 1s deemed not unfit to 
make the declaration that their government seeks, nevertheless, nọ 
‘peculiar advantages, no exclusive control, over the Hawaiian Govern- 
ment, but is content with its independent existence and anxiously 
wishes for its security and prosperity. Its forbearance in this respect, 
under the circumstances of the very large intercourse of their citizens with 
the islands, would justify this government, should events hereafter arise 
to require it, in making a decided remonstrance against the adoption of . 
an opposite policy by any other Power. 


Foster, Secretary of State under Benjamin Harrison, says of this 
declaration “The position assumed was in effect a virtual protectorate 
on the part of the United States.” The next year the captain of a 
British ship of war engaged in a controversy with the monarchy and 
ran up the British flag, whereupon, believing that the assurances of the 
Secretary of State and President meant something, the King called 
upon the United States to intervene: 


Relying on the magnanimity and firmness of the United Stakes we 
appeal to the President to interpose the high influence of the United 
States with the Court of England to grant us an impartial hearing and 
procure us justice, to induce Her Britannic Majesty to withdraw from 
the sovereignty of these islands and leave us as we have been, an in- 
dependent government supported in our right. 


The American ship of war Constellation soon appeared in the islands 
and remonstrated; and our minister in London protested; in 1843 Great 
Britain and France, both of whom had some designs on the island, made 
& joint agreement— 


To engage reciprocally to consider the Sandwich Islands as an in- 
dependent state and never to take possession, either directly or under 
the title of protectorate, or under any other form, of any a of the 
territory of which they are composed. 


Meantime, the United States sent a minister to the islands in 1848, 
but he forthwith found difficulty because the ministers of France and 
Great Britain obtained treaties by which subjects of France and Eng- 
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. land were not to be tried by a Hawaiian court for a criminal offense. 
This was an application of one of the incidents of extraterritoriality, 
but under American influence the two European Powers withdrew their 
claims to special privileges. 

» Trouble arose again in 1849 through a similar pressure upon the island 
by a French naval officer, and Secretary Clayton warned France not to 
interfere: | 


The situation of the Sandwich Islands, in respect to our possessions on 
the Pacific and the bonds, commercial and of other descriptions, be- 
tween them and the United States, are such that we could never with 
indifference allow them to pass under the dominion or exclusive control 
of any other Power. We do not ourselves covet sovereignty over them. 
We would be content that they should remain under their present rulers. 


HAWAIIL IN THE UNITED STATES (1850-1915) 


The controversy led to an outright proposition of annexation, made 
to the United States. An official document transferring the sovereignty 
of Hawaii was drawn up in 1851, but Webster, again Secretary of State, 
was very cool to the proposition, and also to the plea that he was bound 
to take care of American citizens in Hawaii. 


You inform us that many American citizens have gone to settle in the 
islands; if so, they have ceased to be American citizens. The Govern- 
ment of the United States must, of course, feel an interest in them not 
extended to foreigners, but by the law of nations they have no right 
further to demand the protection of this government. Whatever aid 
or protection might under any circumstances be given them must be 
given, not as a matter of right on their part, but in consistency with the 
“a policy and duty of the government and its relations with friendly 

owers. 

You will therefore not encourage in them, nor indeed in any others, 
any idea or expectation that the islands will become annexed to the 
United States. 


Further suggestions of annexation met with more favor in the eyes 
of Secretary Marcy, who, in 1853, made the following official statement: 


It has been intimated that Russia takes an interest in the destiny of 
the Sandwich Islands, and even has an eye on them for herself. I do 
not doubt that she would prefer that they should remain as they are 
rather than see them under the control or in the possession of either 
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~ Great Britain, ritince, or the United States, but it is scarcely probable’ 
that she would actively interfere in the matter. 

Secretary Marcy laid down a principle which would apply the main 
restrictions of the Monroe Doctrine to the Pacific Ocean: 

I do not think the present Hawaiian Government can long remain tn 
the hands of the present rulers or under the control of native inhabitants * 
of these islands, and both England and France are apprised of our deter- 
mination not to allow them to be owned by or to fall under the protec- 
tion of these powers or of any other European nation. 

It seems to be inevitable that they must come under the sential of 
this Government, and it would be but reasonable and fair that these 
powers should acquiesce In such a disposition of them, provided the 
transference was effected by fair means, . . . This Government will 
receive the transfer of the sovereignty of the Sandwich Islands with all 
proper provisions relative to the existing rights and interests of the 
people thereof, such as are usual and appropriate to territorial sov- 
ereignty. . : . The United States would not regard with un- 
concern an attempt on the part of any foreign power, and especially any 
European maritime power, to disturb the repose or interfere with the 
security of the Hawaiian Islands. | 
Matters progressed to the actual drafting of a treaty, by which the 
Hawaiian Islands were to become a State of the Union; but it was 
never passed on by the United States Senate, and the matter cooled off. 

From that time the United States cultivated friendly relations with 
Hawaii; and American immigrants and their children came to have 
large influence in the kingdom. In 1875, a favorable reciprocity treaty 
was made with the Kingdom of Hawaii, which was thought by many 
people to be intended for the benefit of California sugar kings who 
wanted help i a fight with sugar trusts in the eastern States. In 1893, 
an impulsive minister to Hawaiï did his best to bring about annexation 
by calling in marines, but he was disavowed by President Cleveland 
when he came into office, and annexation was postponed until 1898. 
Then Hawaii was annexed by joint resolution, and subsequently made a 
territory. There seems little prospect of statehood for a group of islands, 
in which only about 40,000 out of 200,000 are of the Caucasian race, of 
which 40,000, 24,000 are Portuguese and Spanish. Having been for 
- several decades an unacknowledged protectorate, Hawaii has now be- 
come a dependency, which must expect fer a very long umg to receive 
its conditions and control from Washington. 
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AMERICAN PACIFIC ISLANDS — 
The social and political influence of Americans in Hawaii far exceeded 
any influence in the other Pacific groups. The United States Govern- 
ment paid little attention to suggestions that other islands which had 
been first visited by our merchantmen or naval vessels ought to be de- 
clared permanent occupations, until 1898, when several such islands were 
taken up and incorporated into the map. The difficulty with Peru over 
the Lobos guano islands in 1852 arose out of a claim to the discovery of 
the islands by an American citizen in 1823, though they must have been 
known to the Spaniards three centuries-earlier. American ships took 
temporary possession of Jarvis and Nantucket islands in the Central 
Pacific, and of the Bird and Necker. Islands in the neighborhood of 
Hawaii. In 1853, Commodore Perry suggested that he be authorized 
to take the Lew-Chew or Bonin Islands “under the surveillance of the 
American flag,” and he bought a coal depot there. His idea was to make 
this a center of American trading stations and colonies. Great Britain 
also laid claim to the islands, but they were annexed by Japan in 1878. 
The only other foothold of the United States in the Pacific previous 
to 1898 was an undivided share in the Samoan Islands. Inasmuch as 
the Germans and British were firmly seated as traders in those islands 
and the home countries pressed territorial claims, it was not possible 
to apply the idea of a sole protectorate. The United States, therefore, 
by a treaty of 1889, agreed to a triple joint protectorate which worked 
very ill; and, in 1899, there was a territorial division of the islands, in 
_which the United States took unquestioned title to Tutuila, with its 
splendid port of Pago-Pago, and five small islands near by. The group 
is governed by the President and the Navy Department, and there seems 
no prospect that it will ever come into even the territorial condition. 


AMERICAN PROTECTORATE: OF LIBERIA 


Far away from the Pacific and Asia is the little country of Liberia, 
which is the only portion of Africa in which the United States has a direct. 
interest. In an area of 40,000 square miles live perhaps 2,000,000 people, 
of whom about 12,000 are descendants of immigrants from the United 
States, and about 40,000 more are partly civilized and Christianized. 
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The Republic of Liberia goes back to settlements made by the American | 
Colonization Society for negroes returned to Africa. Various little 
plantations were combined into one community in 1837; and in 1847 © 
Liberia declared itself sovereign and independent. In 1862 the United 
States formally recognized the nation and exchanged ministers; and in 
1884 Secretary Frelinghuysen said of it: 

Although at no time a colony of this government, it began its career 
among the family of independent states as an off-shoot of this country, 
and as such is entitled to the sympathy and, when practicable, the pro- 
tection and encouragement of the United States . . . a relationship 
of quasi-parentage. , 


December, 1886, President Cleveland said of it: 


It can not be forgotten that this distant community is an offshoot of 
our own system, owing its origin to the associated benevolence of Amer- 
ican citizens, whose praiseworthy efforts to create a nucleus of civiliza- 
tion in the Dark Continent have commanded respect and sympathy 
everywhere, especially in this country. Although a formal protectorate 
over Liberia is contrary to our traditional policy, the moral right and 
duty of the United States to assist in all proper ways in the maintenance 
of its integrity is obvious, and has been consistently announced during 
nearly half a century. 


This situation, which has never been officially recognized by the 
United States or other countries, puts Liberia for the time being out of 
the hurly-burly of African territorial struggles, and it may develop into 
a regular colony of the United States. The only direct bearing of Liberia 
on the Monroe Doctrine is that it is one of several indications that the 
United States cannot in the nature of things, keep out of the eastern 
sphere of human affairs. 


J 


AMERICAN POLICY IN ASIA 


The interest of the United States in Asia was first of all commercial, 
then religious, and much later territorial. In 1831 aw American ship 
was sent out to bombard the pirate town of Quallah Battoo. Four naval 
expeditions were sent to Japan before Perry was successful. American 
forces were four times landed in China between 1854 and 1859 to protect 
life and property; and again in 1900. None of these expeditions and 
landings were based upon an acknowledged theory of the relation of the 
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United States to Asia. In China and Japan, when those countries were 
first opened to foreigners, the idea of inferior nations was practically 
applied by the system of extraternitoriality. Since the laws, customs, 
and courts of those countries were not adjusted-to Western ways, both 
the Asiatic and external governments were led to believe that foreigners 
should live in a restricted area and should provide courts for their own 
affairs and offenses. | 

When Japan modernized itself, building up a representative govern- 
ment, skilled courts, and codes of laws, the system grew irksome and 
the United States led in a movement to give up the privilege in 1899. 
This amounts to a frank admission that Japan is a full nation in the 
Western sense, not subject to any limitations or deductions. In China 
the system of extraterritoriality still prevails except that foreigners are 
no longer confined to certain “concessions” for residence. In. those con- 
cessions Chinese subjects are taken out of the jurisdiction of-their own 
magistrates upon certain questions and are triable in “mixed courts,” in 
which a foreign consul or his representative has the deciding voice. 

In most of the rest of Asia, the United States deals with colonies whose 
affairs are decided by European governments. In Siam there has been 
a strong American influence, because two successive advisers to the King 
of Siam, Dr: Strobel and Professor Westengard, have had such influence 
that they have jocularly been called “American Kings of Siam.” The 
late Mr. Dennison was for many years the trusted counsellor of Japan 
in diplomatic affairs, and John W. Foster was so highly regarded by 
China that in 1895 they brought him over to be the associate with Li 
Hung Chang in negotiating peace with Japan. 

In general, the influence of American diplomats, statesmen, and mis- 
sionaries has been one of friendship, both with China and Japan. This 
is creditable to the three nations concerned, and is greatly aided by the 
fact that there seems to be no territory or point of vantage which is 
desired by Japan or China on one side, and by the United States on the 
other side. The Japanese were disturbed about the annexation of the 
Hawaiian Islands, in which 80,000 Japanese have their homes, but that 
is an accomplished fact. Controversies between Oriental countries and 
the United States have of late years principally concerned immigration 
and citizenship, which have little connection with territorial questions. 
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PROTECTION OF THE PHILIPPINE ISLANDS 


Ever since the ratification of the treaty of annexation in 1899 the 
Philippines have been an indisputable part of the American empire, 
for, by the insular decisions of 1900, the Supreme Court affirmed that 
they were no longer foreign territory; but, till Congress should act, they 
would not come within the customs boundary or the sphere of general 
acts of Congress. The possession of territory only six hundred miles from 
Hong Kong and centrally situated for Pacific trade puts the. United 
States in the category of external nations which own colonies in 

From the first there was a strong protest in the United States against 
annexation and then against permanent holding as a dependency. Asa 
possession, the Philippines are entitled to defense by their over-country. 
Should the plans for an independent republic be successful, the new 
government will either be actually independent, or will be fastened 
down by obligations like those laid upon Cuba. While the Filipinos 
feel perfectly competent to navigate for themselves in the stormy 
political seas of the Western Pacific, it is plain that they have neither 
numbers, means, unity, nor traming sufficient to defend themselves 
against the European colonizing Powers, or Japan, or China. 

To hold the people against their will as a dependent part of the Union 
is contrary to American principles of government; to set them afloat as 
an independent nation would be to invite war and conquest. To give 
them independence while requiring that their defense and foreign policy 
be regulated by the United States, would leave them protectorates. To 
cover them the United States would be obliged to extend to the Pacific 
the principle which in America is called the American Doctrine. Foreign 
Powers are to be warned off that section of the ocean. The United 
States is to guarantee the archipelago protection from invasion and from 
interference with its government. This is “colonization” and ‘political 
system” over again. 

President Taft, earlier Governor-General of the Philippine Islands, 
looked forward to ultimate independence. President Wilson comes 
nearer the main issue, though he does not solve the critical question 
whether the United States is really to allow the Filipinos to work out 
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their own destiny. Soon after he became President he expressed his 
mind on the question of independence as follows: 


Porto Rico, Hawaii, the Philippines are ours, indeed, but not ours to 
do what we please with. Such territories, once regarded as mere posses- 
sions, are no longer to be selfishly exploited; they are part of the domain 
of public conscience and of serviceable and enlightened statesmanship. 
We must administer them for the people who live in them and with the 
same sense of responsibility to them as.toward our own people in our 
domestic affairs. No doubt we shall successfully enough bind Porto 
Rico and the Hawaiian Islands to ourselves by ties of Justice and interest 
and affection. . . . In the Philippines we must go further. We 
must hold steadily in view their ultimate independence and we must 
move toward the time of that independence as steadily as the way can 
be cleared and the foundations thoughtfully and permanently laid. 


FOUNDATIONS OF AN ASIATIC DOCTRINE 


Wu Ting Fang, then the talented Minister of China to Washington, 
some years ago suggested that— 


The Monroe Doctrine, being the fixed policy of your government, 
the natural logic is that it should be applied to that part of the world 
where this country has possessions. 


` There is something in this quip; for though the Monroe Doctrine can 
hardly take passage across the Pacific, the question of the “paramount 
interest” of the United States may well apply. Conditions of Eastern 
Asia to-day much resemble those of South America a century ago: on 
one side a weak and disorganized race; on the other, active and hungry 
European Powers. Instead of a group of small states, there is the one 
great Empire of China, to which the European states have long since 
applied their ‘‘political system, controlling its destinies.” They have 
chipped off numerous fragments of Chinese territory: Manchuria, part 
of Mongolia, Dalny, Port Arthur, Wei-Hai-Wei, the German colony of 
Tsin-Tau, Hong Kong and Kow Loon across the strait, the French 
possession of Kwang-Chau-Wang. Intervention by single European 
Powers, and commands issued by groups of Powers, have been the long 
experience of the Chinese. 

The country is peopled by one race, and has one set of customs and 
traditions, including that of a unifying empire. The Chinese have been 
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in past history a conquering race. They are a commercial people and 
they possess probably the richest mineral resources in all the world. 
Yet the old Empire and the present Republic are unable to shake off 
the influence of external Powers. In any case, the United States is not 
in a position to terrorize China or any part of Asia. The principal 
reason why Americans are in China and interested in it is either a 
missionary zeal or commercial reasons. Nobody would dream of attach- 
ing China to the American system, or applying to it any form of the 
American Doctrine. 


AMERICAN PRINCIPLE OF THE OPEN DOOR 


It has nevertheless been in the power of the United States to give 
China great and needed aid by proposing a sort of commercial Monroe 
Doctrine for that Empire. In 1898 four ambitious great European 
Powers seized different pieces of Chinese territory, and then they began 
to squabble about their rights in the interior. They seemed to think 
that it was in their power to subdivide China into European colonies 
or at least into “spheres of influence.” Russia was to have a free hand 
in the north; England in the Yang-tse Valley, France in the south, and 
so on. The United States, through her occupation of the Philippines, 
was @ near neighbor to these schemes, and John Hay was Secretary of 
State. He was the only man in the world who set himself to the prob- 
lem of saving China from disruption without a general war. In 1899, he 
drew up and sent to all the powers concerned a circular upon Chinese 
trade to which the term “Open Door” has ever since been applied. 

First. The recognition that no power will in any way interfere with any 
treaty port or any vested interest within any leased territory or within 
any so-called “sphere of interest” it may have in China. 

Second. That the Chinese treaty tariff of the time being shall apply 
to all merchandise landed or shipped to all such ports as are within said 
“sphere of interest. . 

Third. That it will levy no higher harbor dues on vessels of another 
nationality frequenting any port in such “sphere” than shall be levied 


on vessels of its own nationality, and no higher railroad charges over 
lines built, controlled, or operated within its “sphere.” 


This despatch so completely met the situation that it was accepted 
with brief delay by all the Powers concerned, including Germany. Hay’s 
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point is very simple: no nation is to be allowed to come in and, on the 
plea of possessing “a sphere of influence,” disturb the established trade 
with China, m which all nations have a right to share. It expresses the 
spirit of the Monroe Doctrine, in what is substantially a protest against 
colonization by European Powers, and also against the introduction of a 
commercial system which comes perilously near being a “political 
system.” 

No one knows what will be the effect of the present European war 
upon China. For many years the ambassadors from Europe have been 
a check upon each other, each watching sharply to see that his neighbor 
gets no more in the way of concessions and opportunities than his own 
countrymen. On the other hand, the European Powers have long stood 
by each other in Oriental relations. They were able to engineer even 
so complicated a situation as the Joint expedition to Pekin in 1900. It 
looks as though that concert was broken up, so that China must hence- 
forth deal single-handed with her most powerful immediate neighbors, 
Russia and Japan. 


DUAL UNDERSTANDING WITH JAPAN (1908) 


The war of 1904-1905 left Japan in Manchuria alongside China and 
it became evident that the Japanese were laying the foundations for 
control of the railroads which were feeders of the Chinese system, and 
for a special influence on internal trade. Secretary Root in conference 
with President Roosevelt decided to keep up the general method pur- 
sued in the Open Door despatches. Under date of November 30, 1908, 
he negotiated with Japan a note which was never submitted for ratifica- 
tion by the Senate, in the following terms: 


1. It is the wish of the two Governments to encourage the free and 
peaceful development of their commerce on the Pacific Ocean. 

2. The policy of both Governments, uninfluenced by any aggressive 
tendencies, is directed to the maintenance of the existing status quo in 
the region above mentioned and to the defense of the principle of equal 
opportunity for commerce and industry in China. 

3. They are accordingly firmly resolved reciprocally to respect the 
territorial possessions belonging to each other in said region. 

4. They are also determined to preserve the common interests of 
all Powers in China by supporting by all pacific means at their disposal 
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the independence and integrity of China and the principle of equal op- 
portunity for commerce and industry of all nations in that Empire. 

5. Should any event occur threatening the status quo as above de- 
scribed or the principle of equal opportunity as above defined, it re- 
mains for the two Governments to communicate with each other in 
order to arrive at an understanding as to what measures they may cons 
sider it useful to take. 


The ‘form and purpose of this note are almost without parallel in 
. American diplomacy. It assumes a special interest in China on this 
side of the water; it accepts a partnership with Japan; it includes a 
promise that neither Power will take action in China without consulting 
the other. In some ways it resembles the Clayton-Bulwer Treaty, in 
that the two Powers concerned assert their special fitness to adjust a 
serious question together. 

In the next administration Secretary Knox tried his hand on the 
Chinese question. In 1909-1910 he sent a note protesting against the 
situation of Russia and Japan in Manchuria and suggested a course of 
action which he thought would remedy the trouble, but no attention was 
paid to this recommendation, of which the essential passages are as 
follows: 


The Government of the United States asks His Britannic Majesty's 
Government to give their consideration to the following alternative and 
more comprehensive projects: First, perhaps the most effective way to 
preserve the undisturbed enjoyment by China of all political rights in 
Manchuria and to promote the development of those Provinces under a 
practical application of the policy of the open door and equal commercial 
opportunity would be to bring the Manchurian highways, the railroads, 
under an economic, scientific, and impartial administration by some 
plan vesting in China the ownership of the railroads through funds fur- 
nished for that purpose by the interested Powers willing to partici- 
pate. . . . 

The plan should provide that nationals of the participating Powers 
should supervise the railroad system during the term of the loan and 
the governments concerned should enjoy for such period the usual 
preferences for their nationals and materials upon an equitable basis 
inter se. The execution of such a plan would naturally require the co- 
operation of China and of Japan and Russia, as well as that of Great 
Britain and the United States. The advantages of such a plan to Japan 
and to Russia are obvious. Both those powers desiring in good faith to 
protect the policy of the open door and equal opportunity in Manchuria 
and wishing to assure to China unimpaired sovereignty, might well be 
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expected to welcome an opportunity to shift the separate duties, re- 
sponsibilities, and expenses they have undertaken in the protection of 
their respective commercial and other interests, for impartial assump- 
tion by the combined powers, including themselves, in proportion to 
their interests. The principle mvolved in the foregoing suggestions 
finds support in the additional reasons that the consummation of such a 
plan would create such a community of substantial interest in China 
as would facilitate a codperation calculated to simplify the problems of 
fiscal and monetary reforms now receiving such earnest attention by 
the Imperial Chinese Government. 


JAPANESE TESTS OF THH AMERICAN DOCTRIND 


Though the American Doctrine does not reach to Asia, it is quite 
possible for Asia to reach to America. It is fortunate for the United 
States that China has been in no position to back up claims for the 
reception and citizenship of her subjects in the United States; for what 
threatened thirty years ago to be a crisis has been removed by the simple 
stoppage of the immigration of laborers, without interrupting the friend- 
ship of the two nations. Japan enters much more deeply into American 
questions, having a great military and naval power, carrying on trans- 
Pacific commerce in Japanese ships, possessing an active population, 
thousands of whom would like to settle in the United States. 

Down to the successful war of Japan against Russia, nobody thought 
of the Japanese in connection with the American Doctrine. Their 
victory, or at least equality, in that struggle caused Japan to be accepted 
as one of the world’s great Powers. If the Japanese at any time should 
cherish designs upon American territory similar to those of the Holy 
Alliance in 1823, there would be a time and place for evolving a new 
doctrine, parallel in scope with the original Monroe Doctrine. 

On this side of the Pacific, the Japanese have learned that the United 
States may not precisely apply the Monroe Doctrine to them, but does 
apply exactly the same basal principle. The great objection to allowing 
Japanese laborers to come to the United States is that they might found 
what would practically be a Japanese colony. The people of the Pacific 
Coast believe that the Japanese Government, if need arose, would call 
upon such Japanese settlement to stand by their Empire; exactly as 
Germany may sometime ask the Germans in Rio Grande do Sul to stand 
by their original land. 
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The Magdalena Bay episode of 1912 raised a more direct issue. Of 
course the assurance of the Japanese Government must be accepted, 
that no territory had been acquired at Magdalena Bay by any Japanese 
with or without the consent of Mexico. Nevertheless, the belief remains 
that if nothing had been said about the matter, if the United States 
had gone on her way without remonstrance, the Japanese Government - 
would soon have been in possession of a coaling station.on the Mexican 
coast. The United States stands firm against any right of the Japanese 
to plant a station on the west coast of Mexico, and at the same time is 
trying to get islands lying off the coast of Central America, for a like 
purpose. A Japanese station in America cannot be allowed; but we 
hold the large group of the Philippines, with its 8,000,000 people, just 
off the Asiatic coast, and near neighbor to Japan. 

The opposition of the United States to any Japanese territorial hold 
anywhere on the eastern side of the Pacific may not be logical, but it is 
firm, and has its basis in the interests of this country. Japan is nearer 
to western Alaska than is the State of Washington. Japan is but a few 
hours’ sail from the. Philippines, and a few days’ sail from the coast of 
California. That nearness and the military and naval power of Japan 
make it necessary for the United States to apply to Asiatic influence in 
America the same principle that she maintains with regard to European 
interests. So far as the Monroe Doctrine has force and meaning and 
reason, it is as good against Asia as against Europe. The time may come 
when it will be asserted against Australia. The true American Doctrine 
is directed, not against this or that Power, but against a state of foreign 
mind, unfavorable to the interests of the United States in America. 


JAPAN'S MONROE DOCTRINE FOR ASIA 


The effect of the joint note was tested when the war broke out in 1914, 
and Japan as one of the western Allies prepared to besiege Tsin-Tau. 
Official notice was given to the United States Government that it was 
the intention of Japan to return that province to China. After its cap- 
ture, no steps were taken in that direction and the world was soon in- 
formed that the Japanese were pushing upon the Chinese a treaty which 
would give them a specially privileged position in China. The Japanese 
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were to have extensive rights of trade, the ownership and management 
of certain mines, and railroads, and positions as ‘‘controlling advisers” 
in police and financial departments. The Japanese by a whimsical sit- 
uation have long been Europeans in China; that is, they are entitled to 
the privileges of extraterritoriality, and they have pushed those privileges 
far. The recent demands, many of which have been embodied in a 
treaty, seem intended to put Japan in about the same position toward 
China, as that in-which the United States is placed with regard to Cuba. 
If the treaty holds, henceforth nothing serious can be done by the 
Chinese Government without the good will, if not the formal approval, 
of Japan. | 

Considering that Japan has 53,000,000 people, besides Korea and 
Formosa, and China has between 300,000,000 and 400,000,000, the re- 
sponsibility assumed by Japan is portentous. Japan is claiming in the 
whole of the Middle Kingdom a “sphere of influence” far wider than 
was expected by the great Powers, when disturbed by the Open Door 
despatch of 1899. Japan’s preferences in trade seem likely to destroy 
that equality which was the basis of Hay’s theory. Japan is laying up a 
legacy of distrust and hatred which may take the place of the fear and 
fury often felt by Chinese toward Europeans. It remains to be seen 
whether, when the war is over, Europe will accept this dictum, or will 
be in a situation effectively to protest. 

Nothing in the future can be more certain than that Japan henceforth 
will stand against all countries as the leader of the Asiatic spirit and the 
defender of Asiatic empire in eastern Asia,—exactly as the United States 
feels herself the champion of true Americanism in the Western Hem- 
isphere. Perhaps it is fortunate for all the western Powers that China 
and Japan have shown that they will not pool their issues, and go for- 
ward hand in hand as the dual great Power of eastern Asia. Like Latin 
America, Asia is deprived of the influence in the world which its numbers 
and civilization would permit; it suffers from the same inability of men 
of kindred race to act together. 

ALBERT BUSHNELL HART. 


SOME pee OF INTERNATIONAL LAW IN THE . 
EUROPEAN WAR! 


VOI 
BLOCKADES 


_ International law allows a belligerent two means of preventing wholly 
or in part sea-borne commerce between his enemy and neutral states. 
These are: first, the right to seize and confiscate absolute contraband 
goods destined to enemy territory and conditional contraband intended 
for the use of the armed forces or government of the enemy state; and, 
second, the right to blockade the ports and coasts of the enemy and 
thereby to prevent commercial intercourse with him in all articles 
whether contraband or not. In the April number of this JOURNAL 
(pp. 372-401) I discussed in the light of the rules of international law 
. applicable thereto the measures that have been adopted by the British 
Government in respect to trade in contraband since the beginning of 
the present war.? The present article will be devoted mainly to a con- 


1 Continued from the July number, p. 594. 

2 Since the publication of the article referred to above, British policy in respect to 
contraband has received an important extension by an order in council of August 21, 
1915, placing raw cotton, cotton waste, and cotton yarn on the list of absolute 
contraband. Cotton is on the free list in the Declaration of London and shortly 
after the outbreak of the present war the British Government gave assurances to 
the American Government that shipments of cotton to Germany would not be 
interfered with, but after the establishment of the blockade in March all cargoes of 
cotton destined to Germany and even to neutral ports, when there was evidence that 
the ultimate destination was enemy territory, were seized by British cruisers and 
taken in (except that cotton sold to German buyers prior to March 2d was allowed 
to be delivered, or if stopped, to be purchased at the contract price, provided the 
ship sailed not later than March 31st). In a memorandum of the British Govern- 
ment of July 24th, it was stated that more than $2,250,000 had been paid by the 
British Government to American claimants for cotton seized in pursuance of the 
order in council of March 11th. Ina letter of April 18th addressed to certain memo- 
rialists requesting that cotton be placed on the list of contraband, the Attorney 
General of England stated that cotton was paing excluded from Germany and 
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sideration of the British order in council of March 11, 1915, the purpose 
and effect of which was to establish a blockade of all commerce entering 
and leaving Germany. 

During the first months of the war neither Germany nor Great Britain 
resorted to blockading operations against the other. It is true, however, 
that the German war zone decree of February 4th * was frequently de- 
scribed by the press as a blockade measure.* The English press described 
it as an attempt by Germany to obtain all the advantages and effects 
of a blockade without assuming the responsibilities and duties incumbent 


Austria under the order in council as effectively as if it were absolute contraband and 
that nothing would be gained by putting it on the list of contraband. The order in 
council prevented access to German ports of all articles whether contraband or not; 
the effect of the order, he said, was virtually that of a blockade and therefore to 
declare cotton contraband ‘would not alter the situation. But public opinion in 
England continued to demand that cotton be treated as contraband and this opinion 
was intensified by the belief, not to say the evidence, that large quantities of cotton 
were reaching Germany and Austria, especially through neutral ports, in spite of the 
blockade. The result of this pressure was the order in council of August 21st placing 
cotton on the list of absolute contraband. The British Government justified its 
action on the ground that cotton is now extensively used by the enemy in the 
manufacture of explosives, particularly those of a propulsive character, and that it 
has largely taken the place of saltpetre in the manufacture of gunpowder. Inasmuch, 
however, as cotton is also used much more extensively in the peaceful industrial 
arts the treating of it as absolute contraband is, of course, a violation of the dis- 
tinction between conditional and absolute contraband. I discussed and criticised 
in the April number of this JOURNAL the disregard of this well settled distinction 
by the British Government. As is well known, the British Government during the 
Russo-Japanese War protested vigorously against the action of the Russian Gov- 
ernment in treating cotton as contraband. It also protested against the American 
blockade upon outgoing cotton from the Southern States during the Civil War. 
_ Germany and Austria before the present war ordinarily took about 2,000,000 bales, 
or about one-sixth of the American crop. During the past year they took about 
1,000,000 bales from the United States; all of which, except 200,000 bales, was brought 
in through neutral ports. The British Government was reported in August to have 
been conducting an investigation with a view to determining what is the normal 
consumption of cotton in the neutral countries adjacent to Germany, the inference 
being that no cotton in excess of that amount would be allowed to go to those 
countries, 

3 Considered in the July number of this JOURNAL, pp. 504-626. 

‘It was so designated by some of the German papers, notably the Berlin Post. 
The London Times characterized it as a /‘so-called” blockade. It did not merit the 
name of “blockade,” said the Times, “it was really an announcement that on and 
after the 18th of March Germany will run amuck in the North Sea.” 
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upon the belligerent proclaiming a blockade. It was not a blockade, 
however, either in law or in fact, and it is doubtful whether the German 
Government intended it as such. If it was so intended, as some English 
publicists maintain, it was really a “paper” blockade because no ade- 
quate naval forces were stationed off the coasts of England to make jt 
effective. The German decree merely announced that within a certain 
area of the sea, the limits of which were specifically defined, all enemy 
ships after a certain date would be destroyed, and, while neutral vessels 
were warned that they would be exposed to the danger of destruction 
while traversing the area designated, there was no intimation of an in- 
tention to prohibit neutral vessels from entering, or issuing from, enemy 
ports, such as a blockade implies. 

The first instance during the present war of the institution of a real 
blockade was that established by Austria-Hungary of the coast of 
Montenegro in August, 1914. Due notice was given to neutrals and 
it was announced that the blockade would be made effective by means 
of naval forces. A second instance was that established by Great 
Britain and France in the latter part of February, 1915, of the coast of 
German East Africa. The British and French orders proclaiming the 
blockade announced that the area of the blockade would include the 
_ coast from. latitude 4°, 41” South to latitude 10°, 40” South, a distance 
of 300 miles, and that four days’ grace would be allowed for the departure 
of neutral vessels from the blockaded ports. 

It was also announced that a sufficient number of vessels would be 
stationed off the blockaded ports to make the blockade effective. Ap- 
parently the institution of both blockades was entirely in conformity 
with the rules of international law as embodied in the Declaration of 
London and, so far as known, no complaints have been made by neutrals 
either in respect to their legality or mode of execution.’ 


6 Compare Phillipson, International Law and the Great War, p. 384. Commenting 
on the failure of the “so-called” German blockade of England, the London Times 
stated that during the firat nine weeks following the going into effect of the decree, 
of 11,635 arrivals and sailings from British ports only 35 British steamers had been 
sunk by German submarines, l 

t The British order in council of August 20, 1914, and the French decree of Au- 
gust 25, putting into force, with certain modifications and additions, the Declaration 
of London, made no changes in those portions of the Declaration dealing with block- 
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The controversy between the governments of Great Britain and the 
United States respecting blockade began with a declaration delivered to 
the American Government on March first of the intention of the British 
and French Governments “to seize all ships carrying goods of presumed 
enemy destination, ownership or origin.” The declaration characterized 
the German war zone decree of February 4th as a claim, in effect, to 
torpedo at sight, without regard to the safety of the crew or passengers, 
any merchant vessel under any flag; it called attention to the fact that 
the destruction of merchant vessels by the enemy was permissible only 
in extraordinary circumstances and then only after provision had been 
made for the safety of all persons on board; that the responsibility for 
discriminating between neutral and enemy vessels and their cargoes 
obviously rests with the attacking ship, whose duty it is to verify their 
status and to preserve all papers before sinking it; that German sub- 
marines fulfill none of these obligations and therefore their methods of 
warfare are entirely outside the scope of international law. These 
methods, it was added, were adopted by Germany against peaceful 
traders and non-combatant crews with the avowed object. of preventing 
commodities of all kinds, including food for the civil population, from 
reaching or leaving the British Isles or Northern France. In conclusion 
the British declaration stated that: 


Her opponents are therefore driven to frame retaliatory measures in 
order in their turn to prevent commodities of any kind from reaching 
or leaving Germany. These measures will, however, be enforced by 
the British and French Governments without risk to neutral ships or 
to neutral or non-combatant life and in strict observance of the dictates 
of humanity. The British and French Governments will therefore hold 
themselves free to detain and take into port ships carrying goods of 
presumed enemy destination, ownership, or origin. It is not intended 
to confiscate such vessels or cargoes unless they would otherwise be 


ade, except that two provisions respecting the presumption of knowledge regarding 
the existence of the blockade were added. They were the following: 

The existence of a blockade shall be presumed to be known— 

(a) To all ships which sailed from or touched at an enemy port a sufficient time 
after the notification of the blockade to the local authorities to have enabled the 
enemy government to make known the existence of the blockade; 

(b) To all ships which sailed from or touched at a British or allied port after the 
publication of the declaration of blockade. 
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liable to condemnation. The. treatment of vessels aid cargoes which: 
have sailed before this date will not be affected." 


This declaration presents two aspects of special interest to me. 


of international law- In the first place, it contains an announcement 


of an intention to establish what in effect is a blockade without designat- 
ing it as such and without conforming it to the requirements, either as 


to form or mode of execution, heretofore recognized as essential to a 


valid blockade. In the second place, the non-conformity to recognized 
legal requirements was defended as a justifiable act of retaliation against 
the enemy for violation of the laws of war. The Prime Minister of Eng- 
land, in a memorable speech in the House of Commons on March Ist 
announcing the measure, declared that it had been decided upon in the 


exercise of “an unquestionable right of retaliation.” “In the retaliatory 


measures we propose to adopt,” he said, “ ‘blockade,’ ‘contraband’ and ` 


other technical terms do not occur; and advisedly, in dealing with an 
opponent who has openly repudiated all the restraints of law and human- 
ity, we are not going to allow our efforts to be strangled i in a net work of 
juridical meshes.” $ i 


7A Communication from the French Ambassador at Washington in practically 
identical language was sent to the Secretary of State at the same time. The German 
war zone decree, it may be remarked, was itself defended by, the German Government 
as a justifiable act of retaliation for various alleged violations of mternational law 
by Great Britain, notably the British measures in respect] to contraband, disregard 
of the Declarations of Paris and of London and the conversion of the North Sea into 
a military area. | 


8 The measure was generally defended by the English i as a justifiable act of | 


retaliation. 

“The German Government,” said the London Times (Weekly ed., March 19, 
1915) “have placed themselves outside the region of the ordinary rules of interna- 
tional law by declaring, and acting upon their declaration, that all ‘British and allied 
vessels coming within what they are pleased to term a ‘military area’ shall be de- 
stroyed without regard to the safety of the lives of passengers and crew. Whether 
those who ordered, or who take part in, these operations against non-combatants are, 
in the technical sense, ‘murderers’ or ‘pirates’ matters little. Their immunity 8&0- 
cording to municipal law is by no means so certain as some lof our correspondents as- 
sume. But they have, at all events, been guilty of flagrant violation of the usages of 
civilized warfare, amply warranting reprisals, without prejudice to other measures at 
some later time against the individual offenders. The order iù council announces, in ef- 
fect, though not in name, a stringent blockade. The order in council is our answer 
to measures intended to reduce us by starvation. Itisa question, too, of the fate of 


| 
| 
| 
| 
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This doctrine was criticized in the United States by many persons as 
belonging in the same category with the German Chancellor’s “serap of 
paper” theory. It was characterized as an open repudiation of one of 
the fundamental principles of international law by a government which 
never loses an opportunity to denounce the non-observance of those 
principles by the enemy. Violation of the laws of war by one belligerent, 
it was said, affords no justification for the lawlessness of his adversary; 
two wrongs never make a right; recognition of the right of one belliger- 
ent to disregard rules which have received the common assent of man- 
kind, because his opponent refuses to observe them, would destroy the 
foundations of international law and introduce anarchy into international 
relations.® 


persons peacefully and inoffensively navigating the high seas. There is already a 
serious list, which the German Government boast they will soon make much longer, 
of unoffending seamen and passengers destroyed without warning, and among them 
at any moment may be the subjects of neutral states. We have the right to expect 
neutrals to put to themselves the question, ‘What would they have done in similar 
circumstances and with issues of the gravity and magnitude of ours at stake?’”’ 

The London Post declared that Great Britain was ‘throwing into the sea the whole 
strangling web of judicial net work.” The London Chronicle, speaking of German 
violations of the laws of war, remarked that: 

“These savageries are unprecedented, and, so far as we are concerned, will not 
be imitated. The object of the allied governments is to obtain the same advantages 
against Germany that she claims to obtain against us, but to claim it without out- 
raging humanity and without inflicting upon neutrals any particle of avoidable 
hardship.” 

* The right of a belligerent to retaliate in kind against acts of the enemy which are 
contrary to the recognised rules of civilized warfare is admitted by most of the au- 
thorities. ‘The whole international code,” says Wheaton, “is founded upon reci- 
procity. The rules it prescribes are observed by one nation, in confidence that they 
will be so by others. Where, then, the established usages of war are violated by an 
enemy, and there are no other means of restricting his excesses, retaliation may 
justly be resorted to by the suffering natien, in order to compel the enemy to return 
to the observance of the law which he has violated.” (Elements of International 
Law, Ed. by Lawrence, pp. 605-608.) “The golden rule,” says Taylor, “has little 
international application. If the enemy violates the established usages of war it 
may become the duty as well as the right of his adversary to retaliate in order to 
prevent further excesses on his part.” (International Public Law, sec. 487.) “Re 
prisals are legitimate,” says Rivier, ‘‘when an enemy resorts to means prohibited by 
the law of nations” (Principes du Droit des Gens, Vol. II, p. 298), and Oppenheim 
remarks that they cannot be dispensed with, because without them, illegal acts of 
warfare would be innumerable. (International War, Vol. IL, p. 259.) Spaight quotes 
Martens as saying that “history abounds in numberless examples of the most atro- 
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In the domain of municipal law the soundness of these propositions 
would hardly be denied, but do they apply with equal force in respect. 
to the obligations of international law, which has no sanction in the legal 
sense of the word, and which is dependent for its enforcement not upon 
the coercive power of a superior, but upon the good faith and voluntary 


cious cruelties under the pretext of reprisals,” yet, says Spaight, one cannot see how 
they can entirely be done away with. (War Rights on Land, p. 463.) The German 
jurist, Leuder, remarks that, according to recognised principles, non-observance by 
one side [of the laws of war], relieves the other party from the obligation to observe 
them, otherwise a belligerent would be.at a disadvantage as compared with his enemy. 
(Holtsendorff, Handbuch des Vélkerrechis, Bd. IV, sec. 66.) “A state,” says West- 
lake, “having a elaim which it believes itself to be justified m prosecuting by force 
ofarms * * * cannot reasonably be expected to observe every rule of the game, - 
at the risk of its own defeat or of having its soldiers and subjects exposed to avoidable 
suffering, when its antagonist has added to his original wrong by breaking the rules 
of the game.” (Collected Papers on Public International Law, p. 260.) Many other 
similar opinions might be quoted. The whole matter has lately been considered by 
' W. E. Wilkinson in an article entitled “Reprisals in Warfare,” in the Law Magazine 
and Review, for May, 1915. The right of retaliation is recognized in all the existing 
manuals of war although it is not dealt with in any of the Hague conventions. In 
practice it has been resorted to in most of the wars of the past, notably by both 
belligerents in the War of 1812; by General Early in the burning of Chambersburg 
during the American Civil War in retaliation for General Hunter’s destruction of 
property in Virginia; by the English and French in the sacking and burning of the 
Emperor’s palace in China in 1860 in retaliation for Chinese cruelties to Europeans; 
by the Germans in bombarding open and undefended French towns during the war 
of 1870 in retaliation for the killing of their soldiers by private individuals; and by 
Lord Roberts on a large scale during the South African War. It has been resorted 
to by the Germans during the present war, in the form of aerial bombardments of 
undefended towns in retaliation for the British blockade which they regard as illegal, 
and by the Austrians in bombarding by means of air craft Venice in retaliation for 
the alleged bombardment by the Italians of Trieste. The Italians, it may be stated, 
however, claim that their aeroplanes did not bombard the city of Trieste but only 
the military supply depots at Maggia and Pirano, situated two and a half miles from 
the city. The Austrians also justify their bombardment of Belgrade as an act of 
reprisal for the alleged bombardment of open Austrian towns by the Serbs. (Rev. Gen. 
du Droit Int., July—Oct., 1915, p. 120.) 

The British blockade as a retaliatory measure against the German submarine ac- 
tivities is less open to objection than any of the above measures of ‘retaliation, for 
the reason that blockade is a well-recognized mode of legitimate warfare whereas the 
-methods of the German submarines are not. If it be admitted that the British 
blockade is effective, those against whom it is directed have no real ground for com- 
plaint. Only neutrals whose rights are adversely affected through aa measures 
by which the blockade is enforced may justly attack it. 
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action of the parties? It is generally admitted that in a war between a 
civilized belligerent and an uncivilized enemy who recognizes no law 
of humanity, the former belligerent is not bound to observe the same 
rules that are obligatory when his enemy conducts the war according to 
civilized and humane methods. Retorsion and reprisal are well recog- 
nized measures for compelling states to respect the rights of one another, 
yet they may and ordinarily do involve a violation of international law 
or convention. May it not be said that the obligation to observe the 
rules of international law rests upon the principle of reciprocity between 
those whom it binds; that is to say, is not the obligation of obedience by 
one state conditioned upon like observance by the other, in their mu- 
tual relations? 

This theory has been ably defended by Rt. Hon. A. J. Balfour in an 
article published in the London Times of April 2, 1915 (subsequently 
reprinted and widely distributed in the United States). Speaking of 
the British blockade as a justifiable act of retaliation against Germany, 
he says: 

Put shortly, the case is this. The Germans declare that they will sink 
every merchant ship which they believe to be British, without regard to 
life, without regard to the ownership of the cargo, without any assurance 
that the vessel is not neutral, and without even the pretence of legal 
investigation. The British reply that if these are to be the methods of 
warfare employment by the enemy, the Allies will retaliate by enforcing 


a blockade designed to prevent all foreign goods from entering Germany 
and all German goods from going abroad. 


To hold, he maintains, that Great Britain in technically violating the 
law governing blockades, in order to meet the measures of an adversary 
who openly disregards the law of nations and of humanity, is equally 
deserving of condemnation is to apply rigid technical standards in a 
case where technical standards must be used with caution; it appeals to 
the letter of international law but ignores the spirit. After all, he adds 
it is the equity of the Allied case rather than the law which mainly in- 
terests the thinking public in America and elsewhere. It is a question 
rather of international morality than of international law. To insist 
that the repudiation of the generally accepted rules of conduct by one 
belligerent does not impair in the least the obligations of the other 
is to confound international morality with international law, two closely 
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related though not identical bodies of principles. The obligations of 
the former are absolute; those of the latter are conditional, and one of 
the conditions is reciprocity. Suppose, Mr. Balfour argues, municipal 
law were without sanction and the state should lose its power to enforce 
that law for the protection of the innocent and the punishment of the 
guilty, would it be the duty of the citizens to behave as if social conditions 
were normal and look to the police and the courts to protect them against 
criminals when they are powerless or unwilling to afford protection? 
Few persons would answer in the affirmative. He continues: 


Now, the relation between states under international law most closely 
resembles the relation between individuals in such a community as 
I have described. International law has no sanctions; no penalties are 
inflicted on those who violate its rules; and if a state makes use of for- 
bidden weapons the neutrals, who blame its policy, do nothing to protect 
its victims. Nor is this surprising. In the present unorganized condi- 
tion of international relations it could not well be otherwise. But let 
them remember that impotence, like power, has duties as well as privi- 
leges; and if they cannot enforce the law on those who violate both its 
spirit and its letter let them not make haste to criticize belligerents who 
may thereby be compelled in self-defence to violate its letter, while care- 
fully repens its spirit. For otherwise the injury to the future develop- 
ment of international law may be serious indeed. If the rules of warfare 
are to bind one belligerent and leave the other free, they cease to mitigate 
_ suffering; they only load the dice in favor of the unscrupulous; and 
those countries will most readily agree to changes in the law of nations 
who do not mean to be bound by them.” 


The plea thus put forward in justification of the violation by the 
British Government of the rules of international law governing blockade, 


0 “We agree with Mr. Balfour,” said the London Times (Weekly ed., Apr. 9th), 
“that international’ law can hardly be obeyed literally, unless both sides concerned 
are prepared to obey it. The obligation of that law is necessarily to some extent con- 
ditional, and the condition is that it shall be reciprocally observed. That this is the 
case is clear from the acknowledged right of reprisal. In this war the Germans have 
flagrantly and persistently broken the condition. Nobody has proclaimed the fact 
louder or with more righteous indignation than the Americans. How could they 
in these circumstances ask us to regard ourselves as rigidly bound, while our oppo- 
nents arrogate to themselves with impunity a boundless freedom? We do not for a 
moment maintain that the crimes of the Germans would excuse us for the perpetra- 
tion of similar crimes. That, as Mr. Balfour has well said, is forbidden, not by inter- 
national law, which is conditional, but by international morality, which is positive.” 
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even admitting that the violation was mainly technical, and admitting, 
as we must, that the German war zone decree was in flagrant violation 
of generally recognized methods of warfare, if not the sacred principles 
of humanity, raises a delicate question and one upon which there will 
naturally be a difference of opinion. Mr. Balfour himself admits that, 
even though international law can hardly be literally obeyed unless both 
belligerents are prepared to observe it, we must not conclude that the 
absence of reciprocity justifies the injured party in acting as if inter- 
national law and international morality had thereby been abrogated. 
On the contrary, such a doctrine would be monstrous and Mr. Balfour 
emphatically disclaims any intention of giving his approval to it. ™! 
Unquestionably the theory of reciprocity as the basis of international 
obligations must be accepted with reserve and subject to conditions. As 
a general principle the right of retaliation must be admitted. Thus if 
one belligerent should execute a hostage, shoot a spy or torture a prisoner 
in violation of the laws of war, the other may undoubtedly retort in kind; 
but if the effect of the measure of retaliation is, as the American Govern- 
ment contends to be the case with the British blockade, to deprive neu- 
trals of rights which international law gives them, it cannot be justified. 
“Paper” blockades or other measures not sanctioned by international 
law when resorted to by a belligerent in retaliation for wrongs alleged 
to have been committed by the enemy cannot be admitted, because they 


11 “The policy which I am defending,” he adds, “has no resemblance to this. It 
violates no deep ethical instincts; it is in harmony with the spirit of international 
law; it is more regardful of neutral interests than the accepted rules of blockade; nor 
is the injury which it is designed to inflict on the enemy of a different character 
from that inflicted by an ordinary blockade. And, lastly, it is a reply to an attack 
which is not only illegal, but immoral; and if some reply be legitimate and necessary, 
can a better one be devised? 

Compare also the report of the French Ministers of Finance, Foreign Affairs, 
Marine and of War to the President of the Republic of March 12, 1915: 

“Such pretensions on the part of the enemy give to the Allied Governments the 
right to respond by preventing every kind of merchandise from reaching or leaving 
Germany. However, the Allied Governments never intend to follow their enemy 
‘in the cruel and barbarous methods of which he habitually makes use, and the 
measures to which they have been obliged to have recourse shall not in their intention 
carry any risk for neutral vessels or for the’ lives of neutrals or non-combatants and 
shall be applied in strict conformity with the laws of humanity.” Rev. Gén. de Droit 
Int. Pub., Jan. June, 1915, p. 50. 
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necessarily violate rules of international law established for the pro- 
tection of neutrals. ; 

As has been said, the announcement contained in the British and 
French declarations of March 1, 1915, of the determination of the Allied 
Governments to detain all ships carrying cargoes of presumed enemy 
destination, ownership or origin did not employ the term “blockade”’ 
and the measure was not proclaimed or notified as such, although it 
was clearly intended to accomplish the same purpose as a blockade. 

On the 5th of March, identical communications were sent by the 
Secretary of State of the United States to the American Ambassadors 
in London and Paris requesting them to call the attention of the British 
and French Governments to the difficulty of determining action upon 
their declarations of retaliation against German commerce because of 
the nature of the proposed measures in their relations to neutral com- 
merce. The Secretary of State said: 


While it appears that the intention is to interfere with and take into 
custody ‘all ships both outgoing and incoming, trading with Germany, 
which is in effect a blockade of German ports, the rule of blockade, 
that a ship attempting to enter or leave a German port regardless of 
the character of its cargo may be condemned, is not asserted. The 
language of the declaration is ‘the British and French Governments will, 
therefore, hold themselves free to detain and take into port ships carry- 
ing goods of presumed enemy destination, ownership, or origin. It is 
not intended to confiscate such vessels or cargoes unless they would 
otherwise be liable to condemnation.’ The first sentence claims a right 
pertaining only to a state of blockade. The last sentence proposes a 
treatment of ships and cargoes as if no blockade existed. The two to- 
gether present a proposed course of action previously unknown to im- 
ternational law. As a consequence, neutrals have no standard.by which 

to measure their rights or to avoid danger to their ships and cargoes. — 
The paradoxical situation thus created should be changed and the 
declaring Powers ought to assert whether they rely upon the rules 
governing # blockade or the rules applicable when no blockade exists. 


It was also pointed out that the. declarations contained other “í per- 
plexities,” which left neutrals in doubt as to the treatment to be ac- 
corded them. In conclusion the Secretary of State said: 

While this Government is fully alive to the possibility that the methods 
of modern naval warfare, particularly in the use of the submarine for 


both defensive and offensive operations, may make the former means 
of maintaining a blockade a physical impossibility, it feels that it can 
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this was definitely asserted by Sir Edward Grey in a memorandum placed 
in the hands of the American Ambassador in London. In this memo- 
randum Sir Edward stated that: 


The Government of Great Britain have frankly declared, in concert 
with the Government of France, their intention to meet the German 
attempt to stop all supplies of every kind from leaving or entering British 
or French ports by themselves stopping supplies going to or from Ger- 
many for this end. The British fleet has instituted a blockade, effec- 
tively controlling by cruiser ‘cordon’ all passage to and from Germany 
by sea. The difference between the two policies is, however, that while 
our object is the same as that of Germany, we propose to attain it with- 
out sacrificing neutral ships or non-combatant lives or inflicting upon 
neutrals the damage that must be entailed when a vessel and its cargo 
are sunk without notice, examination, or trial. I must emphasize again 
that this measure is a natural and necessary consequence of the un- 
precedented methods, repugnant to all law and morality, which have 
been described above, which Germany began to adopt at the very out- 
set of the war, and the effects of which have been constantly accumulat- 
ing. 

Again in a note dated March 15th, addressed to Ambassador Page, Sir 
Edward, replying to the inquiry of the Secretary of State of March 5th 
regarding the meaning of certain provisions in the Anglo-French Dec- 
laration of March first respecting the decision of the Allied Governments 
to seize all ships carrying goods of presumed enemy destination, origin 
or ownership, explained at some length the nature and purpose of the 
order in council, and added: 


His Majesty’s Government have felt most reluctant at the moment of 
initiating a policy of blockade to exact from neutral ships all the penalties 
attaching to a breach of blockade. In their desire to alleviate the burden 
which the existence of a state of war at sea must inevitably impose on 
neutral sea-borne commerce, they declare their intention to refrain al- 
together from the exercise of the right to confiscate ships or cargoes 
which belligerents have always claimed in respect of breaches of block- 
ade. They restrict their claim to the stopping of cargoes destined for 
or coming from the enemy’s territory. 


present situation in the North Sea, some of the provisions of the order show a, desire 
to impose as little inconvenience as possible upon neutrals. But it means no less 
than the prevention of goods of any kind entering or leaving Germany; and we must 
expect criticisms or protests from neutrals. It is to be hoped that they will bear in 
mind, in considering this important document, that with us it is not, as with them, a 
question of trade, but of national existence.” 
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Thus all doubt as to the character and purpose of the measure was 
removed; it was avowedly to be a blockade differing in form and tech- 
nique from the usual type of blockade and also differing in legal effect, 
inasmuch as not all goods destined to or from the blockaded ports in vio- 
lation of the order would be confiscated but,.1f non-contraband of wan, 


would be restored or paid for under such conditions as the prize court 


might deem just. The measure would therefore be more favorable to 
neutrals than.the customary blockades of the past. In this connection 
Sir Edward Grey, in his note of March 15th to Ambassador Page, em- 
phasized the fact that a wide discretion had been given the prize court 
to deal with the trade of neutrals in such manner as might under the 
circumstances be deemed just and that full provision had been made to 
facilitate the disposition of claims by persons interested in any goods 
in the custody of the court. 

The British order in council and the mech decree aroused strong 
opposition in the neutral countries most directly affected, and protests 
were promptly lodged with the Allied Governments by the Governments 
of the United States, Denmark, Holland, Norway and Sweden. In a 
note of March 30th, the American Secretary of State declared that the 
measures adopted by the Allied Governments appeared to menace the 
rights of trade and intercourse of neutral nations not only with belliger- 
ent Powers, but also with one another; that they constituted “a prac- 
tical assertion of unlimited belligerent rights'over neutral commerce 
with the whole European area, and an almost unqualified denial of the 
sovereign rights of the nations now at peace”; it asserted that “a na- 
tion’s sovereignty over its own ships and citizens under its own flag on 
the high seas in time of peace, is, of course unlimited, and that sover- 
eignty suffers no diminution in time of war, except in so far as the prac- 
tice and consent of civilized nations has limited it by the recognition of 
certain now clearly determined rights, which it is conceded may be 
exercised by nations which are at war.” The right of belligerents to 
establish and maintain a blockade of the enemy’s ports and coasts was 
conceded, but it was “confidently assumed” that His Majesty’s Gov- 
ernment would not deny that innocent shipments may, notwithstanding 
the existence of a blockade, “be freely transported to and from the 
United States through neutral countries to belligerent territory without 
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being subject to the penalties of contraband traffic or breach of block- 
ade, much less to detention, requisition or confiscation.” Referring to 
the nature of the blockade, the Secretary of State observed that 


the novel and quite unprecedented feature of that blockade, if we are 
to assume it to be properly so defined, is that it embraces many neutral 
ports and coasts, bars access to them, and subjects all neutral ships 
seeking to approach them, to the same suspicion that would attach to 
them were they bound for the ports of the enemies of Great Britain, and 
to unusual risks and penalties. 

The Government of the United States is, of course, not oblivious to 
the great changes which have occurred in the conditions and means of 
naval warfare since the rules hitherto governing legal blockade were 
formulated. It might be ready to admit that the old form of ‘close’ 
blockade with its cordon of ships in the immediate offing of the block- 
aded ports is no longer practicable in face of an enemy possessing the 
means and opportunity to make an effective defense by the use of sub- 
marines, mines, and air craft; but it can hardly be maintained that, 
whatever form of effective blockade may be made use of, it is impossible 
to conform at least to the spirit and principles of the established rules 
of war. If the necessities of the case should seem to render it imperative 
that the cordon of blockading vessels be extended across the approaches 
to any neighboring neutral port or country, it would seem clear that it 
would still be easily practicable to comply with the well-recognized and 
reasonable prohibition of international law against the blockading of 
neutral ports by according free admission and exit to all lawful traffic 
with neutral ports through the blockading cordon. This traffic would 
of course include all outward-bound traffic from the neutral country 
and all inward-bound traffic to the neutral country except contraband 
in transit to the enemy. Such procedure need not conflict in any re- 
spect with the rights of the belligerent maintaining the blockade since 
the right would remain with the blockading vessels to visit and search 
all ships either entering or leaving the neutral territory which they were 
in fact, but not of right, investing. 


As to the plea set up by the British Government, of the necessity of re- 
taliating upon Germany by a course of action “without precedent in 
modern warfare”, the Secretary of State was disposed to interpret this 
merely as a reason for certain extraordinary activities on the part of 
His Majesty’s naval forces and not as an excuse for an unlawful action. 
“Tf,” he said, “the course pursued by the present enemies of Great 
Britain should prove to be in fact tainted by illegality and disregard of 
the principles of war sanctioned by enlightened nations, it can not be 
supposed, and this Government does not for a moment suppose, that 
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His Majesty’s Government would wish the same taint to attach to their 
own actions or would cite such illegal acts as in any sense or degree a 
justification for similar practices on their part in so far as they affect 
neutral rights.” ; | 

Noting with gratification the declaration of the British Government 
that a wide discretion had been conferred upon the prize court in dealing 
with the claims of neutrals and that the effect of the order in council: was 
to confer certain powers on the executive officers of the Crown, the 
American note expressed the confident expectation that orders would 
be issued directing the exercise of those discretionary powers in such 
manner as to avoid the violation of neutral rights and the interruption 
of legitimate trade.” i 


w On July 14th the Secretary of State dispatched a note to the British Govern- 
ment, in which he stated that in view of differences which were understood to exist 
between the two governments as to the principles of law applicable in prize court 
proceedings in cases involving American interests, and in order to avoid any mis- 
understanding as to the attitude of the United States in regard to such proceedings, 
the British Government was informed, that in so far as the interests of American 
citizens are concerned, the Government of the United States will insist upon their 
rights under the principles and rules of international law, as hitherto established, 
governing neutral trade in time of war, without limitation or impairment by orders 
in council or other municipal legislation by the British Government, and will not 
recognize the validity of prize court proceedings taken under restraints imposed by 
British municipal law in derogation of the rights of American citizens. 

In a note dated July 31st Sir Edward Grey replied that he was unaware of any 
differences between the two countries as to principles of law applicable in cases before 
the prize courts. British prize courts, he said, had always determined cases according 
to the law of nations and the statutes and the rules enacted in pursuance thereof. 
He then quoted from the case of the Amy Warwick to show that American prize 
courts were subject to the instructions of their own sovereign. The principles applied 
by the prize courts of the two countries appeared, therefore, to be identical. In 
further illustration of the attitude of the British courts toward municipal law and 
international law, he quoted at length from the decision of Lord Stowell in the case 
of the Fox, where it was stated that the obligation of the prize court to administer 
the law of nations and the obligation to administer the King’s orders in council were 
not at all inconsistent with each other because the latter are presumed to conform to 
the unwritten law. i 

“In the note which I handed to your Excellency on the 28d of July,” he said, “I 
endeavored to convince the Government of the United States, and I trust with suc- 
cess, that the measures that we have felt ourselves compelled to adopt, in consequence 
of the numerous acts committed by our enemies in violation of the laws of war and 
the dictates of humanity, are consistent with the principles of international law. 
The legality of these measures has not yet formed the subject of a decision of the 
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The note concluded: 


The Government of the United States assumes with the greater con- 
fidence that His Majesty’s Government will thus adjust their practice 
to the recognized rules of international law, because it is manifest that 
the British Government have adopted an extraordinary method of 
stopping cargoes destined for or coming from the enemy’s territory, 
which, owing to the existence of unusual conditions in modern warfare 
at sea, it will be difficult to restrict to the limits which have been hereto- 
fore required by the law of nations. Though the area of operations is 
confined to European waters including the Mediterranean, so great an 
area of the high seas is covered and the cordon of ships is so distant from 
the territory affected that neutral vessels must necessarily pass through 
the blockading force in order to reach important neutral ports which 
Great Britain as a belligerent has not the legal right to blockade and 
which, therefore, it is presumed she has no intention of claiming to 
blockade. The Scandinavian and Danish ports, for example, are open 
to American trade. They are also free, so far as the actual enforcement 
of the order in council is concerned, to carry on trade with German 
Baltic ports although it is an essential element of blockade that it bear 
with equal severity upon all neutrals. 


On July 15th another note, dealing with the case of the Neches, which 
involved the enforcement of that provision of the order in council re- 
lating to the shipment of goods originating in Germany, was dispatched 
to the British Government. The Neches, an American vessel bound 


prize court; but I wish to take this opportunity of reminding your Excellency that 
it is open to any United States citizen whose claim is before the prize court to contend 
that any order in council which may affect his claim is inconsistent with the prin- 
ciples of international law, and is, therefore, not binding upon the court. If the 
prize court declines to accept his contentions, and if, after such a decision has been 
upheld on appeal by the Judicial Committee of his Majesty’s Privy Council, the 
Government of the United States of America consider that there is serious ground 
for holding that the decision is incorrect and infringes the rights of their citizens, 
it is open to them to claim that it should be subjected to review by an international 
tribunal.” 

In a note of October 21, 1915, Secretary Lansing again asserted that the British 
orders in council and the regulations for their enforcement were contrary to inter- 
national law, yet the prize court was bound by them; it followed therefore that the 
court was powerless to pass on the real ground of complaint or to give redress for 
wrongs of this nature. Regarding Sir Edward Grey’s suggestion that claimants were 
free to request the prize court to rule upon claims in respect to a conflict between an 
order in council and a rule of international law, Mr. Lansing raised the question as 
to how a municipal court could freely apply rules of international law in conflict 
therewith. 
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from Rotterdam to New York and laden with a cargo of non-contraband, 
mainly of German and Belgian origin and owned by American citizens, 
was seized by a British cruiser on June 24, 1915, taken to London and 
compelled to discharge her cargo.” The ship was released after having 
sustained damages to the extent of $7,500 while under the control of the 
British admiralty, but the cargo was placed in the custody of the prize 
court for disposition in pursuance of paragraph 4 of the order in council, 
which stipulates that every merchant vessel sailing from a non-German 
port carrying goods of enemy origin may be required to discharge such 
goods in a British or Allied port. The note instructed the American 
Ambassador in London to inform the British Government that the 
legality of this seizure could not be admitted, since it was a violation of 
the right of the citizens of one neutral state to trade with those of an- 
other, as well as with those of belligerents, except in contraband articles 
or in violation of a legal blockade of an enemy seaport. The right of 
American owners of goods to bring them out of Holland, in due course, 
in neutral ships must, it was said, be insisted upon by the United States, 
even though such goods may have come originally from the territory of 
Great Britain’s enemies.“ A reply to this note was delivered by Sir 


" Belgium being under German occupation was treated as German territory, and 
therefore goods of Belgian origin were treated as coming within the purview of the 
order in council. 

18 Tt was stated in the press dispatches at the time that there were between 
$50,000,000 and $100,000,000 worth of alleged American owned goods in Holland 
and Germany, all of German origin, which had been purchased or contracted for 
before the order in council went into effect and which were prevented from being 
brought to the United States in consequence of the order. The foreign trade advisers 
of the State Department reported late in October that these estimates were grossly 
exceasive. According to their own estimates the amount of such goods, paid for or 
contracted for, before March Ist was not in excess of $15,000,000 and was probably 
less than $12,000,000. Under an arrangement entered into patweck the American 
and British Governments in September, American importers were allowed to apply 
to the British Embassy in Washington for permits to bring out goods of German 
origin held in neutral ports, provided they had been paid for or contracted for pre- 
vious to March 1st, the day on which the announcement of the proposed blockade 
was made in Parliament. An informal request of the American Government that 
the benefit of this concession be extended to goods bought or contracted for before . 
March 15th, the date of the order in council establishing the blockade, was denied by 
the British Government. All such applications were required to be filed by Novem- 
ber 1, 1915, the British Government refusing likewise a request that the latter date 
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Edward Grey to the American Ambassador on July 31st. The note 
stated that an explanation of the view of His Majesty’s Government 
on the legal aspect of the question had already been furnished the 
American Government in a communication of July 23d (to be referred 
to below), but it added that one further observation seemed relevant. 
Then adverting to the practice of German submarines in sinking neutral 
as well as British merchant vessels irrespective of the destination of the 
vessel or the origin of the cargo and without proper provision for the 
safety of the crew or passengers—‘‘a procedure unquestionably contrary 
to the recognized and settled rules of international law as well as to the 
principles of humanity,” Sir Edward Grey stated that His Majesty’s 
Government, on the contrary, had adhered to the rule of visit and 
search and had observed the obligation to bring in and submit to the 
prize court any ships or cargoes with regard to which they think they 
have a good case for detention or for condemnation. He also added, 
somewhat sarcastically, that: | 


His Majesty’s Government was not aware, except from the published 
correspondence between the United States and Germany, to what ex- 
tent reparation has been claimed from Germany by neutrals for loss of 
ships, lives, and cargoes, nor how far these acts have been the subject 
even of protest by the neutral governments concerned. While those 
acts of the German Government continue, it seems neither reasonable 
nor just that his Majesty’s Government should be pressed to abandon 
the rights claimed in the British note of the 23d and to allow goods from 
Germany to pass freely through waters effectively patrolled by British 
ships of war. If, however, it be alleged that, in particular cases and 
special circumstances, hardships may be inflicted on citizens of neutral 
countries, his Majesty’s Government are ready in such cases to examine 
the facts in a spirit of consideration for the interest of neutrals, and in 
this spirit they are prepared to deal with the cargo of the Neches, to 
which your Excellency has called attention, if it is held that the particular 
circumstances of this case fall within this category.” 


Pending the preparation of a definitive reply to the American protest 
of March 30th against the order in council, Lord Crewe (during the 


be extended to December 1. About 1600 claims for release were filed. Down to 
November 1st, some 600 had been considered, of which only 75 had been approved 
by the Embassy. 

1 At the present writing the cargo of the Neches is still in the hands of the prize 
court, and the controversy therefore remains unsettled. 
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temporary absence from London of Sir Edward Grey) on June 23d 
handed the American Ambassador a memorandum, which, without 
attempting to deal with the general propositions of international law ` 
set forth in the American note, undertook to explain the attitude of the 
British Government in regard to certain specific matters respecting the 
manner of enforcing the order. The memorandum at the outset re- 
newed the earlier assurances of the British Government that it was 
their desire and purpose to minimize the inconveniences to which neutral 
commerce must inevitably be subjected on account of the measures 
which the Allied Governments had been compelled to adopt to restrict 
the oversea trade of the enemy. Then followed a number of observa- 
tions respecting the manner in which the British Government had 
“endeavored to give practical effect to those assurances”. In the first 
place, attention was called to the fact that the Government had declared 
its intention of refraining altogether from the exercise of their right to 
confiscate ships or cargoes which belligerents had always previously 
claimed in respect to breaches of blockade; that it had been expressly 
provided that claimants should be allowed to institute proceedings 
before the prize court without waiting for the writ of the Procurator- 
General; and that all executive officials concerned had been instructed 
to act with the utmost dispatch in facilitating the disposition of cases 
involving the claims of neutrals—all of which measures were designed 
to alleviate as far as possible the burdens imposed upon neutral com- 
merce. The memorandum then referred to the arrangement agreed 
upon by the two governments in respect to the shipment of cotton pur- 
chased before March 2, 1915, and in pursuance of which arrangement 
the British Government had already paid American shippers more than 
two and a quarter million dollars and in pursuance of which other 
similar claims were being disposed of as rapidly as possible. 

Regarding the American complaint of delay in dealing with cases of 
detained cargoes, the memorandum stated that the total number of 
vessels which, having cleared from United States ports since the initia- 
tion of the retaliatory measures against German trade, and still de- 
tained in British ports, was twenty-seven; of this number eight were 
discharging cotton which His Majesty’s Government had agreed to 
purchase under the above arrangement. Of the remaining nineteen 
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vessels, seven were free to depart as soon as the items of cargo placed 
in the prize court were discharged. The other twelve, of which three 
only were American ships, were detained pending inquiries as to sus- 
picious consignments and particulars as to the dates and approximate 
causes of detention. Of these eight had been detained for a period of 
less than a week, and three for a period of less than a fortnight, while 
the detention of one was due to the difficulties in regard to transit across 
Sweden and Russia.” 

Regarding commerce in goods of German origin, liberal concessions 
had been made to citizens of the United States. Toward the end of 
March, a special arrangement had been made whereby American citi- 
zens who desired to import goods of German origin by way of a neutral 
port were enabled to do so by producing proof of payment before the 
British Ambassador at Washington, in which case the shipment would 
not be interfered with in transit. Special concessions had also been 
made in respect to the importation from Germany of particular products 
indispensable to the conduct of certain American industries. The im- 
portation in particular of dye stuffs, potash and German beet seed was 
permitted without interference. Only when it became evident that 
large quantities of enemy goods were passing out through neutral coun- 


* Regarding complaints of undue delays in dealing with American cargoes in the 
prize court, Lord Crewe quoted the following remarks of the president of the court 
at the hearing on June 14, 1915, of the case of the American steamship Ogeechee 
(seized by the British Government while bound from Bremen to New York): “It is 
a very extraordinary thing that when the crown are ready to go on, the claimants 
come here and say ‘We cannot proceed for six weeks.’ Some day, towards the end 
of last term, I had a row of eminent counsel in front pressing me to fix a case at once. 
I fixed it very nearly at once—that is to say, the second day of the following term. 
They all carie and said: ‘We want an adjournment for six weeks.” 

Referring to the Chicago meat packers’ cases that had been before the prize court 
since last November, Lord Crewe explained the delay as being largely due to the 
fact that negotiations were carried on for many weeks with a representative of the 
packers for an amicable settlement out of court. ‘‘When at length,” he said, “owing 
to the failure of the negotiations, His Majesty’s Government directed that they 
would continue the prize court proceedings and had at the request of the claimants 
fixed the earliest possible date for the hearing, counsel for the latter asked for an ad- 
journment in their interests, despite the fact that the crown was, by his own admission 
ready to proceed.” Finally, on September 15, 1915, a decision was rendered in 
these cases, condemning the cargoes as good prize. Their value was estimated at 
about $15,000,000. 
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tries did His Majesty’s Government feel obliged to fix a date after 
which such trade would be forbidden. The first of June, 1915, was 
therefore fixed as the date for the termination of the privilege, but this 
date was to be extended to June 15th in exceptional cases. 

Finally, on July 24th the long expected definitive reply to the Amey- 
ican note of March 30th protesting agairist the British order in council 
was handed to the American Ambassador in London. The note began 
by referring to the “obligation incumbent upon the Allies to take every 
step in their power to overcome their common enemy, in view of the 
shocking violation of the recognized rules and principles of civilized 
warfare of which he has been guilty during the present struggle.” The 
attention of the American Government had already been called to some 
of their acts. Lord Bryce’s report, based on evidence carefully sifted by 
legal experts, describing the atrocities committed in Belgium; the poison- 
ing of wells in German Southwest Africa, the use of poisonous gases 
against the troops in Flanders, and finally, the sinking of the Lusitania 
without any opportunity to passengers and non-combatants to save 
their lives, were cited to show how indispensable it was that the Allies 
should leave unused no justifiable method of defending themselves. 

Regarding the American complaint of the blockade of neutral ports, 
Sir Edward declared that His Majesty’s Government was unable to 
accept the contention that if a belligerent is so circumstanced that his 
commerce can pass through adjacent neutral ports as easily as through 
ports in his own territory, his opponent has no right to interfere and 
must restrict his measures of blockade in such a manner as to leave such 
channels of commerce still open to his adversary. Such a contention, 
he said, could not be sustained upon principles either of international 
law or international equity. The British Government was unable to 
admit that a belligerent violates any fundamental principle of interna- 
tional law by applying a blockade in such a way as to cut off the enemy’s 
commerce with foreign countries through neutral ports, if the circum- 
stances render such an application of the principles of blockade the 
only means of making it effective. The American Government had 
intimated its readiness to take into account the great changes that had 
occurred in the conditions and methods of naval warfare and had ad- 
mitted that it was no longer practicable to render a blockade effective 
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by means of a cordon of ships in the immediate offing of the blockaded 
port. The only question then about which a controversy could properly 
arise was, whether the measures adopted were “in conformity with the 
spirit and principles of the essence of the rules of war.” Sir Edward 
Grey then reviewed at some length the measures adopted by the Govern- 
ment of the United States during the Civil War in the enforcement of 
the blockade of the Southern States. To meet the difficulties resulting 
from the proximity of neutral ports to enemy territory the old principles 
relating to contraband and blockade were extended by the American 
Government and the doctrine of continuous voyage was applied and en- 
forced, under which goods destined to the territory of the enemy were 
intercepted before they reached the neighboring neutral ports from 
which they were to be reéxported. The difficulties which confronted the 
United States were similar in some respects to those which the Allies 
now face in dealing with the trade of their enemy, for he said: 

Adjacent to Germany are various neutral countries which afford her . 
convenient opportunities for carrying on her trade with foreign coun- 
tries. Her own territories are covered by a network of railways and 
waterways, which enable her commerce to pass as conveniently through 
ports in such neutral countries as through her own. A blockade limited 
to enemy ports would leave open routes by which every kind of German 
commerce could pass almost as easily as through the ports in her own 


territory. Rotterdam is indeed the nearest outlet for some of the 
industrial districts of Germany. 


If Germany, he added, may send her commerce through a neutral 
country without compromising its neutrality, Great Britain may fairly 
claim to intercept such commerce before it has reached, or after it has 
left, the adjacent neutral state, provided it is the commerce of the enemy 
and not commerce which is bona fide destined for or proceeding from the 
neutral state. If, therefore, it be recognized that a blockade is a legiti- 
mate method of intercepting trade with an enemy and if the blockade 
can only be made effective by extending it to enemy commerce passing 
through adjacent neutral ports, such an extension is defensible and in 
accordance with the generally accepted principles of international law. 

To the contention that such action is not directly supported by written 
authority, Sir Edward observed that it is the business of writers on in- 
ternational law to formulate existing rules rather than to offer sugges- 
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tions for their adaptation to altered circumstances, and he referred to 
the unmeasured terms in which a group of prominent international 
lawyers of all nations condemned the doctrine which had been laid down 
by the Supreme Court of the United States inthe case of the Springbok, 
a doctrine upheld by the Claims Commission at Washington in 1873. 
- But the United States and the British Government “took a broader 
view and looked below the surface at the underlying purpose, and the 
Government of Great Britain, whose nationals were the sufferers by the 
extension and development of the old methods of blockade made by 
` the United States during the Civil War, abstained from all protest 
against the decisions by which the ships and their cargoes were con- 
demned.” l 

Referring again to the American complaint that the blockade in effect 
barred access to many neutral ports and coasts, Sir Edward stated that 
it could not properly be so described. He said: 


If we are successful in the efforts we are making to distinguish between 
the commerce of neutral and enemy countries there will be no substan- 
tial interference with the trade of neutral ports, except m so far as they 
constitute ports of access to and exit from the enemy territory. There 
are at this moment many neutral ports which it would be mere affecta- 
tion to regard as offering facilities only for the commerce of the neutral 
country in which they are situated, and the only commerce with which 
we propose to interfere is that of the enemy who seeks to make use of 
such ports for the purposes of transit to or from his own country. 


The methods of making a blockade effective, the degree of effective- 
ness, the rules as to public notification, the presumption of knowledge 
of the existence of the blockade, the penalty to which a blockade runner 
should be subjected, and other particulars in respect to the establish- 
ment and maintenance of a blockade were, he said, matters upon which 
different views had prevailed and regarding which the practice of states 
‘had been altered from time to time. The one principle, he affirmed, 
which was fundamental and which had obtained universal recognition, 
was that a belligerent had a lawful right by means of an effective block- 
ade to cut off the sea-borne commerce of the enemy, and, this and this 
only, Great Britain was endeavoring to do. In conclusion, he added 
that His Majesty’s' Government was gratified to observe that the 
measures they had taken were having no detrimental effect on the 
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commerce of the United States since statistics showed that the in- 
creased opportunities afforded by the war for American commerce 
had more than compensated for the loss of the German and Austrian 
markets.?! 

{t must be admitted that the British reply to the American protest 
was, if not entirely convincing, a very clear and able defense of the 
measures adopted by the Allied Governments for the interception of 
commerce with Germany. One fact which made a favorable impression 
upon fair minded Americans was the frank, friendly and conciliatory 
tone which characterized the British note and the evidently sincere 
desire manifested by the British Government to interfere as little as 
possible with legitimate neutral trade and to reduce to a minimum the 


41 According to statistics of the Treasury Department, as published in the press 
dispatches, the increase in American exports since the outbreak of the war amounted 
to $200,000,000 during the first eleven months of the war, while American ocean 
freight increased by 744,000 tons. Significant as indicating the amount of American 
goods entering Germany and Austria, attention was directed to official statements 
that the exports of the United States to the Netherlands had increased from 
$93,000,000 to $122,000,000; to Sweden from $12,000,000 to $71,000,000; to Norway 
from $7,000,000 to $35,000,000, and to Denmark from $13,000,000 to $70,000,000. 

That America received a fair supply of goods from Germany notwithstanding the 
war is shown, the British Government contended, by the fact that in eight months 
the imports from that country to the United States aggregated $86,000,000, and it 
was also noted that the importation of dye stuffs from Germany was greater than 
in the previous year. 

In a note made public by the Department of State on October 1, 1915, Sir Edward 
Grey replied to the American charges that the British blockade was operating to 
prevent American exports to neutral countries whereas British exports to the same 
countries had ‘greatly increased. He admitted that British exports or re-exports 
of many commodities to certain neutral countries had increased as a result of the 
cutting off of the German supply, but he cited statistics to show that in nearly every 
instance there had also been a much greater increase of American exports of the same 
articles to these countries. Many of his statistics were taken from the reports of 
the American Consul-General at London. 

In his note of October 21st, Secretary Lansing called attention to the fact that 
the contention of the British Government in regard to the increase of American ex- 
porta since the outbreak of the war failed to take into account the increased price of 
commodities resulting from a state of war or to make any allowance for the diminu- 
tion in the volume of trade between European neutral nations and belligerent coun- 
tries resulting from the war—a circumstance which necessarily increased the demand 
of those countries for American goods and which therefore repelled the presumption 
that they were necessarily destined for enemy territory. 
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hardships to which neutrals were subjected in consequence of the 
Allied measures.?? In this respect the attitude of the British and French 
Governments formed a noticeable contrast to that which has charac- 
terized the responses of the German Government to the various repre- 
sentations of the United States in respect to German disregard of neuttal 
rights. The Allied Governments have in every case replied with rea- 
sonable promptness to the American notes, and without exception their 
replies have been marked by a tone of sincere friendliness and the spirit 
of conciliation. In respect to the blockade, they have shown & readiness 
to make concessions and to admit relaxations and modifications upon 
one point and another, to the end that American trade might be sub- 
jected to as few restrictions as possible. The American press in many 
cases testified to this spirit of friendliness and desire to meet American 
criticism.**. There seems also to have been an honest attempt to ex- 
pedite as rapidly as possible the aparmi of cases arising under the order 


The London Times SRTR ed., of April 9, 1915), commenting on the British 
note, said: ‘We could hardly expect the Gavernment of the United States to accept 
without reserve or protest what we acknowledge to be a novel departure from the 
` technical rules. of international law, as established under wholly different conditions 
of naval warfare which existed when these rules grew up. But if contrary to inter 
national law, it is not contrary to its spirit. It expressly affirms that we shall show 
such commerce all the consideration compatible with the object we have in view. 
That object, we may again remind the United States, is as vital to us as the destruc- 
tion of commerce with the Confederate States was to the Union during the Civil 
War. We did not then stand upon technicalities with them, and we feel that we may 
fairly ask them not-to show greater jealousy of their extreme legal rights now that 
we are fighting for our existence than we displayed in 1861.’ There are some passages 
in this note which might be interpreted, did they stand alone, as indicating an in- 
clination to treat particular points in a somewhat narrow temper. It is suggested, 

for example, that the blockade is not at present effective so far as Baltic porta are 
` concerned, Was the American blockade of the Southern ports effective for months 
after it was declared? Americans know that it was not, but nevertheless we raised 
no controversy with them upon that score.” 

* “The least attentive reader of the British notes made public this morning,” 
said the New York Times (Aug. 4th), “will observe the marked difference between 
' their tone and spirit and the tone and spirit of the German replies to our protest 
against the war zone declaration, and in particular to our notes delivered in Berlin 
since the destruction of the Lusitania. The British Government declares its in- 
tention to enforce its blockade as a war measure against Germany with the fullest 
possible consideration of the interest of neutrals, and there are no attempts to dictate 
- to us impogsible and unacceptable methods of avoiding present inconveniences.” 
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in council, although it must be admitted that the delays in some cases 
have been vexatious if not unwarranted.*4 


4 Since this article was put in type an elaborate note dated October 21, 1915, ad- 
dressed by the Department of State to the British Government has been made public. 
In this note previous agreements of the Secretary of State were developed with 
greater detail, and accompanying the note were various statistical addenda relating 
to seizures and detentions of American vessels on suspicion of attempting to violate 
the British orders in council in respect to contraband and blockade. The note pro- 
tested against the British practice of taking in American ships for the purpose of 
searching them for evidence, contrary to the practice in previous wars and notwith- 
standing the fact that according to the opinion of a board of American naval experts 
adequate searches may be made on the high seas at the time of seizure; it complained 
of the methods of procedure of the British prize courts in regard to the nature of the 
evidence admitted at the trial and of the placing of the burden of proof on the claim- 
ant where the goods are consigned “to order”; it vigorously attacked the British 
doctrine of presumption that the increased exportations to neutral countries was 
conclusive as to enemy destination or use—this in the face of the fact that most of 
` the goods in question had been placed on the embargo list of those countries; it called 
attention to the fact that the British Government had admitted that British exports 
to those countries had likewise increased and that under the British doctrine of pre- 
sumption of enemy destination this presumption could be still further extended in 
proportion as British exports increased; it affirmed that “whatever may be the 
conjectural conclusions to be drawn from trade statistics * * *” the United 
States would ‘‘maintain the right to sell goods into the general stock of a neutral 
country and would denounce as illegal and unjustifiable any attempt of a belligerent 
to interfere with that right’on the ground of mere suspicion of enemy destination. 
The measure instituted by the order in council of March 11th was characterized as 
a “so-called” blockade which did not distinguish between enemy and neutral trade, 
which was ineffectual even according to the admission of the British Government 
as shown by its order placing cotton on the list of contraband as a means of ef- 
fectually preventing the shipment of that commodity to Germany; the blockade was 
again attacked as illegal because it is not applied impartially to the ships of all na- 
tions since German ports were “notoriously open” to traffic with the ports of Den- 
mark, Norway, and Sweden and also because it bars access to neutral ports and coasts 
in violation of the Declaration of London; finally, it was argued that the doctrine in 
the Springbok case was not applicable to the present situation because the circum- 
stances were different, the ports of the Confederacy having been effectually block- 
aded, though no neutral porta were closed and a continuous voyage through s neutral 
port required an all sea voyage terminating in an attempt to pass the blockading 
squadron. Attention was also called to the fact that Sir Edward Grey in his instruc- 
tions to the British delegates to the London Naval Conference in 1908 had expressed 
doubt whether the decision in the Springbok case was meant to cover blockade run- 
ning independently of carrying contraband, but in case it was so intended it was in 
conflict with the decisions of the British courts and its rejection must be insisted 
upon at the conference. 

The note also complained of other acts in connection with the enforcement of the 
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Within a period of three months after the order in council went into 
effect, the British Government had paid over $2,000,000 to American 
claimants, and other claims are being settled as quickly as they can be 
adjusted. According to the memorandum of Lord Crewe of June 23d, 
only three cases involving American ships detained under the order in 
council of March 11th remained undisposed of at that time. 

Compared with the German activities against neutral commerce, the 
measures of the Allies are in one respect far less objectionable. They 
have not in fact resulted in the loss of a single innocent life or in the 
destruction of a single neutral vessel or property of any kind without 
due process of law.*° 

Regarding the legality of the “so-called” blockade of Germany, there 
is, of course, substantial ground for a difference of opinion. Unquestion- 
ably, it does not conform to the technical rules heretofore recognized 
as essential to a valid blockade. Before the days of torpedoes, mines, 
submarines and air craft the prevailing conception was that a blockaded 
port must be closed by a cordon of ships stationed in the immediate 
offing or as near as was compatible with safety from the enemy’s de- 
fenses (which in those days consisted of guns), to make ingress and egress 
dangerous if not impossible.* It can hardly be maintained, however, 


orders in council, notably of the British practice of releasing vessels detained for 
examination only upon condition that various costs and expenses, such as pilotage, 
wharfage, demurrage, harbor and warehouse duties, etc., incurred in the course of 
an unwarranted procedure, are paid by the owners, or upon condition that they sign 
a waiver of their right to bring subsequent claims against the British Government 
for such exactions. 

25 Compare the remarks of Hon. A. J. Balfour on this point: “Whether such a 
policy be, or be not, in harmony with the accepted rules of international law is a 
point to which I shall refer in a moment. But this, at least, may be said in its favor. 
It cannot cause the death of a single innocent civilian; it cannot destroy neutral lives 
and neutral property without legal process; it cannot inflict injury upon neutral com- 
merce comparable in character or extent to that which would be produced by a 
blockade whose legality was beyond question.” (London Weekly Times, April 2, 
1915.) 

2 For generations past, says Lawrence (International Problems and the Hague 
Conferences, p. 189), it has been assumed without exception that a blockade must 
be effected by ships. There have been controversies, he adds, as to the number of 
ships necessary to constitute an effective blockade, but no state has claimed the 
right to institute a blockade without placing some of its men-of-war in close proximity 
to the place blockaded. Ortolan (Diplomatie de la mer, Vol. TI, p. 328) stated the 
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that since the introduction of the new agencies and methods of naval 
warfare referred to above, the old requirement of blockade by a cruiser 
cordon is now essential. The American Government in its note of 
March 30th expressed a readiness to admit that the old form was no 
longer practicable in the face of an enemy possessing the means and 
opportunity to make an effective defense by the use of submarines, 
mines and air craft. The long range blockade must therefore be recog- 
nized as valid, and blockading craft must be permitted to remain so far 
out as to be beyond the range of torpedo boats or mines, which means 
that they may be so completely out of sight of the blockaded port as to 
render ingress and egress no longer dangerous. If this is not recognized. 
as an effective blockade, blockade under modern conditions is now im- 
possible. ?” 
old rule when he said all approaches to the blockaded port must be guarded by per- 
manent naval forces. “No maxim of the law of nations,” said James Monroe, “is 
. better established than that a blockade shall be confined to particular ports and that 
an adequate force shall be stationed at each to support it. This force should be 
stationary and not @ cruising squadron.” (Moore’s Digest of Int. Law, Vol. VII, - 
p. 789.) Even more recent writers like Fauchille (Du Blocus Maritime, p. 132) 
assert that a blockade may be maintained only by war vessels. The invention of the 
torpedo raised the question as to whether a blockade maintained by torpedoes was 
valid. For a discussion of the question see Pradier-Fodéré (Droit Int. Pub., Vol. VII, 
§ 3116), who says there is no serious reason why it should not be admitted. The 
question of whether mines may be employed for purposes of maintaining a blockade 
was discussed at the Second Hague Conference. The British delegation proposed 
an article forbidding the use of automatic contact mines for this purpose. M. 
Hagerup, president of the commission to which the matter was referred, remarked 
that everybody was agreed that such use of mines was not allowable. Sir Ernest 
Satow declared that the “sufficient force” required by the Declaration of Paris had 
reference to ships of war and not submarine mines, which are subject to no control 
and which contain in them no proof of intention to close access to the blockaded port. 
The convention as finally adopted contained the illusory provision that the placing 
of automatic contact mines before the coasts or ports of the enemy for the sole pur- 
pose of intercepting commercial shipping was forbidden. See on the question of 
blockades by mines, International Law Situations, 1908, p. 111; also Lawrence, 
Int. Problems and the Two Hague Conferences, 189, ef seg. The question of the 
methods of making a blockade effective was discussed at the London Naval Confer- 
ence (see House of Commons Sessional Papers, Misc. No. 5, 1909, pp. 25, et seg.), 
but in the rules adopted there are no provisions regarding the character of the means 
that may be employed. There is merely the statement that “it must be maintained 
by a force sufficient really to prevent access to the enemy coastline” (Art. 2). 

x Compare the views of Julian 8. Corbett, in the Nineteenth Century and After, 
Vol. 61, p. 926; also Bentwich, The Declaration of London, p. 16. 
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The principal criticism directed against the Allied blockade measure 
was not so much its failure to conform to the technical requirements in 
respect to form or to its possible ineffectiveness, as to its application to 
German commerce through neighboring neutral ports, that is to say, 
the extension of the doctrine of continuous voyage to goods consigned 
to neutral ports when their ulterior destination is believed to be enemy 
territory; and the extension of the same doctrine to goods of enemy 
origin issuing from neutral ports. As a general principle, freedom of 
trade between neutrals is a right with which belligerents cannot lawfully 
interfere either through the exercise of their right to intercept contra- 
band goods intended for the enemy or to cut off all commerce by means 
of a blockade of the enemy’s ports or coasts. It is incontestable that, 
as a general principle, a belligerent has no lawful right to blockade di- 
rectly or indirectly the ports and coasts of a neutral state, but if the 
enemy is wholly or partially surrounded by neutral territory through 
whose ports he may draw supplies from over the seas and through 
which he may send his goods abroad, has the opposing belligerent no 
right to intercept such trade through the exercise of his power to pro- 
hibit commerce altogether by means of a blockade? Manifestly, if he 
has no such right the power which international law gives him in respect 
to the maintenance of a blockade must in many cases be ineffective, if 
not illusory. Under such circumstances the right of blockade could be 
exercised effectively only against insular states. “It would,” as Law- 
rence remarks, “be absurd to suppose that a powerful fleet would rock 
idly on the waves off a great neutral port while cargo after cargo of arms 
and munitions of war were poured in under its eyes and taken from the 
quays by a short railway journey to the arsenals of a foe whose navy 
it had swept from the seas, and whose ports it was keeping under strict 
blockade. Justice demands that no such perversion of neutrality should 
be allowed.” Germany, as is well known, is flanked by a group of neutral 
states, some of them geographically separated from her only by a gur- 
veyor’s line, others only by narrow seas. In the case of the former 
states, extensive railway connections make it as easy, in some cases 
easier, to transport goods from certain neighboring neutral ports to 
points in Germany where they are needed, as it would be to move them 
from Hamburg or Bremen; in the case of Norway, Denmark and Sweden 
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communication by sea between those countries and Germany remains 
open, and it is notorious that large quantities of supplies from America 
have been going to Germany through the ports of these states, and es- 
pecially from those of Sweden.” 


* 2 In this connection it may be remarked that the British Government at first made 
no attempt to send war ships into the Baltic Sea for the purpose of blockading that 
portion of the German coast adjacent thereto. The result has been the development 
of an enormous trade between Sweden and Germany, whereas trade with Germany 
through the North Sea has been barred by means of the British blockade. American 
shippers have therefore complained of the unequal operation of the blockade in its 
effect upon neutrals. They protest that, whereas ocean trade between Sweden, 
Norway and Denmark on the one side goes on with Germany subject to little or no 
restriction, American trade direct with Germany and indirectly through Norwegian, 
Swedish and Danish ports is prohibited. They point out that a legal blockade can- 
not discriminate in favor of one neutral against another. Recently, however, the 
British submarines have become very active in the Baltic and during the second and 
third weeks of October they destroyed twenty-one German merchant vessels, most 
of them laden with iron ore destined from Swedish to German ports. Five transports 
~and one destroyer were also sunk. (New York Times, Nov. 9, p. 12.) The British 
blockade of the German Baltic coasts is therefore much more effective than it was 
at first. At all events, it can no longer be said that trade between Scandinavian and 
German ports is open and unobstructed. Article 5 of the Declaration of London 
declares that “a blockade must be applied impartially to the ships of all nations.” 
This rule is in accord with the doctrine laid down by the British prize court in the 
case of the Franciska. (10 Moore’s Prize Cases, 37.) A belligerent, says Bentwich 
(The Declaration of London, p. 47), “may not favor one neutral at the expense of 
others, or his own merchant marine at the expense of neutrals.” The British answer 
to this complaint of discrimination is that it results not from any deliberate intention 
but from a geographical situation which renders it impossible to blockade the Baltic 
ports of Germany. Compare the following defense by Hon. A. J. Balfour, published 
in the London Weekly Times of April 2, 1915: 

“Now the object of this rule (which forbids discrimination as between neutrals) 
seems clear. It is designed to prevent the blockading Power using its privileges in 
order to mete out different treatment to different countries; as for instance, by 
letting ships of one nationality pass the blockading cordon while it captures the 
ships of another. Such a procedure is, on the face of it, unfair. It could have no 
object but to assist the trade of one neutral as against the trade of another and ar- 
bitrarily to redistribute the burden which war unhappily inflicts on neutrals as well 
as on belligerents. Now I submit that if there be discrimination inflicted by the 
British blockade, it is not discrimination of this kind. It does no doubt leave the 
German trade with Sweden and Norway in the same position as the German trade 
with Holland and Denmark, and in a different position from the German trade with 
America or Africa. But the discrimination (if it is to be so described) is not the 
result of a deliberate policy, but of a geographical accident. It is not due to any 
desire to favor Scandinavian exporters as compared with American exporters; and 
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The right of blockade, liberally interpreted, is a right to cut off all 
the sea-borne commerce'of the enemy; that right, so far as it applies to 
commerce direct between the oversea neutral and the enemy, has never 
been contested. The same reason upon which this right is founded 
must apply with equal force to indirect commerce, that is to say, oversea 
trade which reaches the enemy through neutral ports situated near his 
frontier. The resulting benefit of such trade to the enemy is the same 
in both cases and so is the corresponding injury to the blockading 
belligerent. . , 

To enable belligerents to meet effectively the situation caused by 
the proximity of neutral ports to enemy territory through which the 
enemy is enabled to draw supplies from over the sea, the doctrine of 
continuous voyage was developed and was applied for the first time by 
the French courts to the carriage of contraband during the Crimean 
War. As is well known, it was applied on an extensive scale by the 
American courts during the Civil War, notably in the cases of the 
Springbok, the Bermuda, the Stephen Hart and the Peterhof, and by 
Italy during her war with Abyssinia in 1896 and in her war with Turkey 
in 1912. Until the Boer War, when it was first applied by the British 
Government, the legality of the doctrine was almost unanimously con- 
tested by English and Continental publicists, although the British Gov- 
ernment refrained from making a formal protest against the application 
of the rule to British vessels engaged in carrying contraband or at- 
tempting to enter blockaded ports of the South during the Civil War, 
nor did it intervene in behalf of British owners.” 
in practice it will have no such effect. They are not, nor to any important extent 
can they be, competing rivals in the German market, 

“If any man be in doubt whether this point be technical or substantial, let him `’ 
weigh the following considerations. The rule against discrimination was devised 
(as we have seen) in the interests of neutrals. But which is best for neutrals—that 
there should be a blockade conducted in the ordinary way, or that there should be 
a blockade of the new pattern described in the order in council? The latter may in- 
deed ignore the Baltic, and treat Scandiavia as if, like Holland, it were divided from 
Germany only by a land frontier. But while the discrimination so produced can 
inflict no substantial injury on any neutral, the blockade to which it is due, unlike 
its more orthodox predecessors, forbids the capture either of neutral shipping or 
neutral goods (other than contraband of war) and so relieves the neutral importer 
of his most serious anxieties,” l 

* See my article in the April number of this JOURNAL, pp. 387-390, on this point. 
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The Declaration of London sanctions the rule of continuous voyage 
in respect to the carriage of absolute contraband and also to the carriage 
of conditional contraband in case the enemy has no seaboard (Art. 36); 
but it makes no such concession in respect to blockade. On the con- 
trary, it declares that “whatever may be the ulterior destination of a 
vessel or of her cargo, she cannot be captured for breach of blockade, if, 
at the moment, she is on her way to a non-blockaded port” (Art. 19). 

This provision definitely condemns the American practice during the 
Civil War and sanctions the rule which the English have heretofore 
maintained and the adoption of which the British delegates to the Lon- 
don Naval Conference in 1909 insisted upon.® In the present war, 
Great Britain, finding herself in a somewhat analagous position to that 
of the United States during the Civil War in respect to the difficulties 
encountered in enforcing her blockade, has adopted the means which 
the American Government applied but which the publicists of England, 


It is well known that the attitude of the British Government, however, was one of 
acquiescence rather than of approval. But compare the remarks of Sir Edward 
Grey’s note of July 23d, summarized above, where he says, speaking of the European 
opposition to the American doctrine: “But the United States and the British Gov- 
ernment took a broader view and looked below the surface at the underlying pur- 
pose,” ete. Mr. Fish stated in certain secret instructions to the American members 
of ‘the Anglo-American Joint High Commission in 1871, that 167 cases had been 
condemned by the American prize courts during the Civil War and that with the 
exception of the condemnation of the Springbok, the Department of State was not 
aware of a disposition on the part of the British Government to dissent from any 
final adjudication of the Supreme Court in a prize case. Moore's Digest, Vol. VII, 
p. 733. 

Baty (Britain and Sea Law, p. 72) remarks that the British Government did not 
“strenuously object” to the novel doctrine enunciated in the Springbok and other 
cases because it “hoped to find it useful and it proved to be so in the South African 
War.” ; 

» Compare Bentwich, The Declaration of London, p. 56. Sir Edward Grey in his 
instructions to Lord Desart, President of the British delegation, stated that a vessel 
whose final destination is a neutral port cannot, unless she endeavors, before reaching 
that destination, to enter a blockaded port, be condemned for breach of blockade, 
although her cargo may be earmarked to proceed in some other way to the blockaded 
coast. His Majesty’s Government believe that all the Powers will probably be in 
_ agreement on this point unless the United States were to maintain that the condemna- 
tion pronounced by their Supreme Court in the well known case of the Springbok 
extended the application of the doctrine of continuous voyage to breaches of blockade. 
House of Commons Ses. Papers, Vol. 54, No. 4 (1909), p. 27. 
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if not the Government itself, unanimously condemned. If not con- 
sistently, yet effectually the British Government has therefore been 
able to answer the American protest with arguments drawn from Amer- 
ican practice and judicial precedent. Thus the decisions of the Supreme 
Court, particularly in the cases of the Bermuda and the Springbok, have 
come back to plague the American Government in its present difficulties. 
In the case of the Bermuda, a vessel bound from Liverpool for the neutral 
port of Nassau, carrying a cargo destined, as the evidence showed, to a.- 
blockaded port in the Confederacy, the Supreme Court said: 


It makes no difference whether the destination to the rebel port was 
ulterior or direct; nor could the question of destination be affected by 
transshipment at Nassau, if transshipment was intended, for that. could 
not break the continuity of transportation of the cargo. - The interposi- 
tion of a neutral port between neutral departure and belligerent destma- 
tion has always been a favorite resort of contraband carriers and block- . 
ade runners. But it never avails them when the ultimate destination 
is ascertained, A transportation from one point to another remains 
continuous so long as intent remains unchanged, no matter what stop- 
pages or transshipments intervene. 


In the case of the Springbok, a British vessel bound from London to 
Nassau and captured 150 miles east of Nassau, the Supreme Court said: | 


But we do not now refer to the character of the cargo for the purpose 
of determining whether it was liable to condemnation as contraband, 
but for the purpose of ascertaining its real destination; for, we repeat, 
contraband or not, it could not be condemned if really destined for 
Nassau and not beyond, and contraband or not, it must be condemned 
if destined to any rebel port, for all rebel ports were under blockade. 


The doctrine enunciated in this case was universally repudiated in 
Europe, but the condemnation of the cargo was unanimously affirmed 
by the Claims Commission in 1873.3! Throughout the Civil War the 


31 The theory of continuous voyage as enunciated and applied by the Supreme 
Court in the case of the Springbok was criticized by a committee of the Institute of 
International Law as “subversive of an established rule of the law of maritime war- 
fare according to which neutral property on board a vessel under a neutral flag, 
whilst on its way to another neutral port, is not liable to capture or confiscation.” 
“Such trade,” it. added, “when carried on between neutral ports has, according to 
' the law of nations, ever been held to be absolutely free, and the novel theory, as 
above propounded * * * would aggravate the hindrances to which the trade 
of neutrals is already exposed and would, to use the words of Bluntschli ‘annihilate’ 


+ 
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American Government proceeded on the theory that it had a lawful 
right to prevent oversea trade with the Confederacy, not only directly 
by means of a blockade of Confederate ports, but indirectly by prevent- 
ing the shipment of goods to adjacent neutral ports when there was 
reason to believe that they would be transshipped and forwarded to the 
Confederacy. ‘This is substantially what the Allies are endeavoring 
to do in the present war. They are seizing and detaining goods shipped 
to certain neutral countries of Europe because the presumption points 
to the fact, if the evidence does not clearly show, that their ulterior 
destination is the territory of the enemy. They are, to be sure, exer- 
cising this power on a more extensive scale than was done during the 
Civil War, but this is explained by the greater magnitude of the trade. 
On the other hand, it must be said, in extenuation of their action, that, 
so far, all cargoes seized have been restored or paid for instead of being 
confiscated as was done in the case of cargoes condemned for violating 
the American blockade.*? 


such trade by subjecting their property to confiscation, not upon proof of an actual 
voyage of the vessel and cargo to an enemy port, but upon suspicion that the cargo, 
after having been unladen at the neutral port to which the vessel is bound, may be 
transshipped into some other and carried to some effectively blockaded enemy port.” 
Such a theory, it was said, must be regarded as a “‘serious inroad upon the rights of 
neutral nations” and the results would be that “every neutral port to which a neutral 
vessel might be carrying a neutral cargo would become constructively a blockaded 
port, if there were the slightest ground for suspecting that the cargo, after being 
unladen in such neutral port was inlended to be forwarded in some other vessel to 
some port actually blockaded.” Revue de Drott Int., Vol. XIV, pp. 329-331. This 
fairly represented the opinions of all Continental and English publicists, as well as 
some, like Wharton (Int. Law Digest, IT, 404), in the United States. See similar 
views of other publicists in Moore’s Digest, Vol. VII, pp. 727-739. 

32 Perrinjaquet, a French writer (in the Revue Générale de Drow International 
Public, Jan.June, 1915, pp. 225-226) maintains that the principles which dominate 
the law of blockade at the present time do not justify the Anglo-French measures. 
The doctrine of continuous voyage in respect to blockade, he argues, can be applied 
only where there are two voyages, the second of which, like the first, is by sea, but, 
unlike the first, is between a neutral port and a blockaded port, as was the case with 
the Springbok. In the case of neutral ships destined to Dutch ports during the 
present war, there is but one maritime voyage and it is between ports both of which 
are neutral. If there is a subsequent transshipment to the belligerent it is by land 
and cannot therefore be reached by a maritime blockading measure. Consequently, 
if there is but one ocean voyage and it is between neutral porta, belligerents have 
no right to interfere with a ship during the course of such a voyage, for the purpose 
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The right of a belligerent thus to intercept trade between neutrals, 
merely because the goods may subsequently find their way to the enemy 
is, however, & serious encroachment upon the rights of neutrals, and no 
publicists have condemned the assertion of such a claim more strongly 
than Hall, Westlake, Bentwich, Baty, Atherly-Jones, and other English 
writers.** To allow a belligerent such a right is to. make him the judge 
of the destination of neutral ships and their cargoes; it is to allow him 
to determine in a particular case whether a cargo destined in good faith 
to a neutral port is intended for local consumption or whether it is in- 
tended to be transshipped to the enemy. Manifestly, no belligerent is 
able to determine, for example, what proportion of American goods 
going to Holland today is intended for local use and how much is in- 
tended for transshipment to Germany and Austria. To attempt to 
draw such a line must of necessity be arbitrary and dangerous to the 
rights of neutrals and to provoke serious controversy. 

The only rule by which the rights of neutrals may be insured is the 

full recognition by belligerents of the freedom of trade between neutrals. 
This is what the American Government is now insisting upon, but it is 
estopped from pressing its claims to the full limit by its own action 
- to the contrary during the Civil War. It is also the rule which Brit- 
ish publicists have heretofore maintained. It is the rule of the British 
“Manual of Naval Prize Law,” which declares that “the destina- 
of ascertaining whether there is evidence of an intended transshipment by land to 
the enemy whose coasta are the object of the blockade. Nevertheless, France and 
England have done this, and more, for they have diverted from their routes vessels 
bound to and from neutral ports, when such vessels carried cargoes whose ultimate 
destination was not established or which had an enemy origin, even when they had 
sailed from neutral ports. Never before, he concludes, has the right of blockade been 
carried to such lengths, and the English doctrine of presumption by which a ship 
destined to a blockaded port may be seized at a great distance from such port has 
never before been applied to cases where merchandise destined to neutral ports was 
merely suspected of being intended for ultimate transshipment by land to enemy 
territory. The correctness of this statement, however, may be questioned, for it 
was exactly this claim which England put forward in respect to the seizure of the 
Herzog and other German ships bound to Lorenzo-Marquez during the South African 
War, and Italy justified the seizure of the Doelwik on the same ground during her 
war with Abyssinia. In neither case were there two ocean voyages, the second of 
which was between neutral ports. 


3 See, on this point, the review of English opinion in respect to the doctrine of 
continuous voyage in the April number of this Jounnat, pp. 390-391. 
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tion of a vessel is conclusive as to the destination of the goods on board”, 
and, so far as blockade is concerned, it is the rule of the Declaration of 
London, which lays down the principle that a vessel may not be cap- 
tured while on her way to a non-blockaded port, whatever may be her . 
ulterior destination or that of her cargo. But, as has been said, the 
strict enforcement of such a rule must of necessity make the right of 
blockade illusory in many cases. It would have had largely that effect 
during the Civil War and it would have the same effect in an even 
greater degree in the present war. The long but incomplete list (ap- 
pended to Secretary Lansing’s note of October 21st) of some 300 Amer- 
ican cargoes of contraband destined to Scandinavian ports and diverted 
to Kirkwall for examination between March lith and September Ist, 
must create a strong presumption upon any impartial mind that the 
volume of American trade with those countries is far in excess of the 
local demand and that much of it is intended to be forwarded to Ger- 
many, although it will be readily admitted that the problem of dis- 
tinguishing between that which is intended for local use and that which 
is intended to be transshipped is a difficult if not an impossible one. We 
have, therefore, an irreconcilable conflict between the recognized right 
of a belligerent to intercept trade with his enemy and the right of freedom 
of trade between neutrals; neither right can be fully exercised without 
impairing the effectiveness of the other. If the right of blockade is to 
be maintained, the application of the doctrine of continuous voyage to 
blockade running must be permitted, otherwise the right will in many 
cases be largely worthless. Blockade as a war measure may or may 
not be a proper means of overcoming the enemy; whatever may be the 
opinion on this point, however, there can be no doubt as to its legitimacy; 
its existence is contemporaneous with the birth of international law 
itself.44 The German denunciation of the British measure as a cruel 
and inhuman attempt to starve the civil population of Germany by 
cutting off its food supply, cannot be sustained either upon grounds of 
international law or practice. The legitimacy of blockade as a means of 
compelling a belligerent to surrender, by cutting off the supplies of the 


34 Compare Grotius, ‘Bk. III, Ch. I; Bynkershoe, Questiones Juris Pub., Bk. I, 
Ch. XI, and Vattel, Droit des Gens, Bk. IL, § 117. On the antiquity of blockade as 
a war measure, see Bonfils, secs. 1612ff., and Westlake, Collected Papers, pp. 315-338. 
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civil population, has been recognized by nearly all publicists from Gen- 
tilis to the present.*® As is well known, the blockade of the Southern 
States during the Civil War brought widespread want and suffering to 
the civil population,® but the legitimacy of the blockade as a war meas- 
ure was not denied even in the South. There are indeed some publicists 
who maintain that blockades are entitled to special favor, inasmuch as 
they afford an effective means of carrying on war without an effusion of 
blood.” Thus Cauchy remarks that they are a means of anes the , 
enemy to surrender without destroying him.® 

On the other hand, there are not lacking authors who, while not con- 
testing the legitimacy of blockade as a war measure, believe it should 
be abandoned. Thus Westlake argues that commercial blockades ought 
to be abolished from motives both of justice and policy and belligerents 
restricted to the right of stopping only contraband trade with the enemy. 
A belligerent, he asserts, has no right to interfere with a neutral unless 
he has in some way identified himself with the enemy, as by actually 
mixing in the hostilities. To ship goods to a country with which the 
shipper is at peace, when the goods are neither contraband nor destined 
for the supply of a besieged place, is neither an actual mixing in the 
hostilities nor in any way an identification of the shipper with the enemy, 
and therefore blockade, except in the case of siege, is unjustifiable.” 
Fiore “ goes even further and asserts that blockade is odious and con- 
trary to the natural independence of neutral nations, because it prevents 
not only commerce in contraband goods but commerce of every kind 
whatsoever. Azuni *! likewise criticizes commercial blockade when ap- 
= 3 For the views of a well-known German publicist, see Perels, Manuel de Droit 
Maritime Int., tr. by Arendt, pp. 270, 280, 

x Compare ‘Rhodes, History of the United States from the Compromise of 1850, 
Vol. V, pp. 396-410. 

3 Compare Atherly-Jones, Commerce in War, p. 92. This author says, “The 
purpose of a blockade is primarily, by depriving the inhabitants of the hostile state 
of all commercial intercourse by sea, with the rest of the world and thus subjecting 
it to privation, to coerce it to seek peace on terms acceptable to the other belligerent.” 
To the same effect, see Calvo, Vol. V, sec. 2827. 

s Droit Maritime International, Vol. II, p. 196. Compare, also, Gessner, Le Droit 
des Neutres sur Mer, p. 168. 

39 Collected Papers on Public International Law, pp. 314; 342. 


© Droit International Public, Vol. H, p. 449. 
“| Le Droit Maritime de l Europe, Vol. I, sec. 29. 
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plied to a country entire with a view to reducing the enemy by starvation, 
as “barbarous and immoral.” Among American publicists, Secretary 
Cass was a vigorous opponent of commercial blockades. ‘‘Commer- 
cial blockades,” he said, “without regard to ultimate military opera- 
tjons and with the real design of carrying on war against the trade of 
peaceful and friendly Powers, instead of war against armed men, is a 
proceeding which is difficult to reconcile with reason or with the opinions 
of modern times.” 4? The English statesman, Cobden, took a similar 
view.’ Other publicists, who admit the legality of commercial block- 
ades, nevertheless dwell upon the fact that they work great hardships 
upon neutrals—sometimes unnecessarily so—and cannot always be 
justified upon grounds of military necessity.*4 : 
JAMES W. GARNER. 

42 Dispatch to Mr. Mason, June 27, 1859. Moore’s Digest, Vol. VII, p. 781. 

‘3 Lawrence’s Wheaton, p. 822. 

44 See, for example, the views of Bonfils, Droit Int. Public, sec. 1607; Bentvwich, 


War and Private Property, p. 122; and Lawrence, Principles of International Law, 
p. 681. 


“THE NICARAGUAN MIXED CLAIMS COMMISSION 


The recent adjournment of the Nicaraguan Mixed Claims Commission 
marks the accomplishment of one of the measures suggested by the 
American. Government for the financial rehabilitation of Nicaragua, and ` 
the conclusion of the most comprehensive examination yet made in — 
Central America of claims against a government. 

After the fall of the governments of Zelaya and Madriz in Nicaragua, 
the new government which came into power in September, 1910, found, 
among the many problems awaiting it, a heavy internal debt and an 
enormous number of claims pending against a bankrupt treasury. The 
claims were principally war claims arising in the various civil com- 
motions to which Nicaragua had been a prey, and especially in the. 
revolution that had just ended. Further, during the Zelaya regime, the 
country had been plastered with concessions, which were regarded as 
unconstitutional, illegal and burdensome monopolies, and of which many’ 
were held by foreigners. The liquidation of the claims and the cancella- 
tion of illegal concessions were necessary incidents in the task of ame- 
liorating the unfortunate economic condition of the country. 

Mindful of the advantages derived by the Dominican Republic aid 
Cuba from American assistance and suggestions, the new Nicaraguan 
Government applied to the United States for advice as to the most 
efficient method of securing a stable government for Nicaragua, and 
reconstructing the country’s finances. After a study of the situation, it 
_ was determined that Nicaragua should contract a loan for the purpose of 
funding her debt and otherwise promoting the progress of the country. 
it was also determined that claims of all kinds, including those arising 
out of the cancellation of concessions, should be passed on by a mixed 
commission appointed by the Nicaraguan Government in accord with 
the American Government. 

In order to give citizens and foreigners full guarantees, it was pro- 
vided that the commission be composed of a president designated by the 
Department of State of the United States; a Nicaraguan citizen ap- — 
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pointed by the Nicaraguan Government; and another member appointed 
by the Nicaraguan Government’on the recommendation of the American 
Government. The Nicaraguan commissioner appointed by the Nicara- 
guan Government was Dr. Carlos Cuadra Pasos, a scholarly member of 
the Nicaraguan bar, who had held judicial positions in his country. 
On the recommendation of the American Government, the Government 
of Nicaragua further appointed as commissioner, Mr. Arthur R. Thomp- 
son, a member of the bar of Washington, D. C., who had been Assistant 
United States Attorney before the Spanish Treaty Claims Commission. 
As president of the Commission, the State Department designated 
Judge Otto Schoenrich, of the District Court of Mayaguez, Porto Rico, 
who had had experience in several Latin-American countries. 

The status of the Commission was thus peculiar: while it was tech- 
nically a Nicaraguan court, it was, at the same time, a quasi-international 
tribunal. The rules of procedure which it adopted were similar to those 
followed by other international mixed commissions, and in rendering 
decisions it constantly applied the rules of international law. 

The Commission was provided for by decree of March 29, 1911, and 
two of the appointments were made shortly after, but some time elapsed 
before the third appointment was made, and the regular sessions did not 
begin until the early part of the year 1912. The Commissioners were 
seriously hampered in the performance of their duties by the impossibil- 
ity of obtaining a competent clerical force, and by the constant financial 
troubles of the Nicaraguan Government. Their work was temporarily 
interrupted by the insurrection which broke out in July, 1912. During 
the bombardment of Managua, August 11 to 14, 1912, shells fell around 
the offices of the Commission and induced the Commissioners to agree 
upon a recess until the end of the war, several months later. 

The war of 1912 added a new batch of claims, but they were all dis- 
posed of by the end of the year 1914. On January 31, 1915, the Nicara- 
guan Mixed Claims Commission officially passed out of existence. A 
lengthy report of its work was filed with the Nicaraguan Government and 
a copy of the report with the State Department in Washington. 

The total number of cases filed with the Commission was 7,911. Of 
these cases, three were suits entered by the Government of Nicaragua 
against concessionaries who had failed to comply with their contracts, 
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and the other 7 908 cases were dinak Se against the Government 
of Nicaragua. 

In the three suits filed by the Government, the annulment of certain 
concessions was requested for non-compliance with conditions, and 
judgment was given by the Commission in favor of the plaintiff. In the 
7,908 claims, the total amount claimed was C$13,808,161.00, and the 
Commission awarded a total of C$1,840,432.31. The figures are given 
in cordobas, the new money of Nicaragua. A cordoba (C$1.00) is 
equivalent to an American dollar. 

The following table shows the number of claims filed with the Com- 
| mission, classified according to the amount claimed: 


CLAIMS FILED WITH THE NICARAGUAN MIXED CLAIMS COMMISSION CLASSIFIED 
ACCORDING TO AMOUNT CLAIMED 











Claims of claims Total claimed Total awarded 

C$100 or less. . ots ce eeee ees 4,536 C$163,839.13 398,210.47 
C$100.01 to C$500........... 2,072 488,971.63 200,910.59 
$500.01 to C$1,000......... 501 360,005 .32 113,661.33 
$1,000.01 to C$100,000 ..... 787 4,090,517 .14 638,294.92 
Over C$100,000. .. aa... 12 8,704,827 .78 789,355 .00 
a Fi ee ee eee 7,908 | C$13,808,161.00 | ©$1,840,432.31 


The great majority of claimants were Nicaraguans, but the sums 
claimed by American citizens amounted to more than the claims of all 
other persons together. Details with reference to the nationality of the 
' claimants are shown in the table on following page. . 

The claims above listed as Nicaraguan claims include one of over 
C$1,235,000, as well as several other large claims, which were presented 
by Nicaraguan corporations, the stock of which was owned entirely by 
foreigners; such claims should therefore rather be regarded as foreign 
claims. From the preceding table, it will be seen that American claim- 

ants received a much smaller. sum in proportion to the amount claimed 
than other foreigners or Nicaraguans. The reason for the difference con- 
sisted in the fact that almost all the important, American claims were 
based on the cancellation of illegal cone and included large items. 
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NATIONALITY OF CLAIMANTS IN CLAIMS FILED WITH THE NICARAGUAN MIXED CLAIMA 


COMMISSION 
Nationality of claimant No. of Total claimed Total awarded 
claims i 

1° Nicaraguan...........065 7,491 C$5,491 583.13 ($1,217,650 .48 
PAAT: e sos nade HIRES 149 152,540.56 24,426 .82 
3 AMEMCEN 6.25.72. nse ace 66 7,576,564 .13 '  §38,749.71 
A AACIINAN § 6. fcost fe eit sts 34° 49,173.92 16,692.99 
5 ORIN CRC 4s. oa 4 aeae 28 37,796.93 5,565.52 
REITS i E EEEE 25 139,510.97 9,032.31 
T OPAN: ora eine ERA 21 135,348 . 54 2,697 .46 
S WTON CN wa oe aco ee ema 20 34,834.13 5,958 . 80 
9 Colombian............... 17 38,553.52 3,160.00 
10 BOngran v4 esc cas eens 13 12,916.42 682.40 
11 Tarkish oeo Sai eed ees 9 6,417.83 1,312.83 
12 Salvadorian.............. 7 4,116.14 497 .00 
13 Costa Rican............. 5 42,078 .80 1,576 .00 
14 Mexican................. 4 2,736.88 257.00 
1 8 2117 oa ae 4 844.52 670.56 
16 Austro-Flungarian pa ute Gita 3 12,205 .67 1,174.88 
17 Panamanian............. 3 10,173.80 8,109.60 
18 Danish as. eyees od esc ay's 2 640.00 150.00 
19 SWiBS i ass sisag Saale eats) Me 1 35,000.00: | ks cutiersidas 
20 Guatemalan............. 1 16,000.00 | ..........0e. 
21 Ecuadorian.............. 1 4,192.00 800.00 
22 Belgian.. ... o.an 1 2,585.59 700.00 
PREE he P E E ET 1 1,859.52 200. 00 
24 Hgyptian............000- 1 290.00 280.00 
25 Venezuelan.............. 1 248 .00 88.00 
Total. ouaaa aus 7,908 | C$13,808,161.00 | C$1,840,432.31 





(NOTE—When a claim belongs to persons of different nationalities, it is classified 
according to the nationality of the largest owner.) 


for estimated future profits, which items were rejected by the Commis- 
sion, while claims of other foreigners and of Nicaraguans were almost in 
their entirety war claims, and in the majority of such cases the question 
was only one of valuation of the losses. 

The greater number of claims was based. on — and damages suf- 
fered during various wars in Nicaragua, but while the number of claims 
based on the cancellation and violation of concessions and contracts was 
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i their amount, exceeded that of the war claims. ' The SR 
table shows the different classes of claims: 


NATURE OF CLAIMS FILED WITH THE NICARAGUAN MIXED CLAIMS COMMISSION 











No. of 
Nature of claim dauna] Total claimed Total awarded . 
War claims of 1893 to 1909 ...] 181 C$755,019 .62 C$73,104.65 
War claims of 1909 to 1910 ...; 5,379 “ -1,495,776.32 495,706:17 ` 
War claims of 1912....... -| 2,257 2,050,523. 11 405,766.61 
Cancellation or violation of con- l : 
cessions and contracts, ..... 18 8,813,927.71 813,275.00 
Denial of justice............ 3 99,712.32 250.00 
” Miscellaneous. annesso 70 593,201.92 52,240.88 
Tota cig yaaa wae es 7,908 C$13,808,161 .00° C$1,840,432,31 


(NOTE—When a claim comprises several items, it is classified according to the 
nature of the most important item.) 


The most important cases submitted to the Commission involved 
concessions and contracts made during the administration of President 
Zelaya. From the study of such concessions, it became evident that 
during this administration vast privileges had been granted, often to 
promoters and adventurers, which clearly violated the spirit and some- 
times the letter of the Constitution of Nicaragua, besides constituting a 
dangerous and harmful surrender of public rights. In some cases, the 
members of the Commission, acting in a semi-official capacity of friendly — 
mediators, were able to bring about compromises in which the objection- 
able features of the concessions were eliminated. A number of con- — 
cessions were declared lapsed because of failure of the owners to carry 
out the obligations imposed upon them. In certain other cases, can- 
cellations decreed by the Government of Nicaragua on the ground of 
unconstitutionality or illegality, were ratified and damages allowed the 
owners of the concessions where it appeared that they had made ac-. 
vances to the Government or were otherwise entitled to indemnity. 

As an example of the far-reaching privileges granted by the Zelaya 
Government, the ice concession may be cited. Under this concession, 
given in 1906, a single company had the exclusive right to manufacture 
ice in the entire Republic of Nicaragua, for a period of fifty years. The 
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company erected a plant at the capital, Managua, which was sufficient 
to provide ice for that city and a few of the nearby towns, but, accord- 
ing to the contract, the remainder of the Republic would have been 
obliged to wait for a commodity ‘so necessary in the tropics until it 
suited the company’s convenience to extend its activities to other parts 
of the country. The Government alleged that the concession was 
granted in violation of the constitutional provision which expressly for- 
bade monopolies. The company contended that the concession should 
not be deemed a monopoly, but a temporary privilege protected by the 
constitutional provision which permitted temporary privileges to inven- 
tors and persons introducing new industries. The Commission held that 
the constitutional provisions must be harmonized and applied in the 
light of reason, that the concession was clearly a monopoly prohibited 
by the Constitution, but that the company might continue to manufac- 
ture ice under the general laws of the country. 

Two other important concessions granted what amounted to an ex- 
clusive right to navigate for twenty-five years two of the principal rivers 
on the east coast of Nicaragua, one of which flowed through a fertile, 
` well-developed region, with many plantations. These concessions pro- 
voked great irritation, and were among the causes which brought about 
the revolution that overthrew Zelaya. They were both annulled as 
being contrary to the Constitution and Civil Code of Nicaragua. Two 
other concessions granted the exclusive right in one case for twenty-five 
years and in the other for fifty years, to cut pine timber in a zone larger 
in area than the Republic of Salvador, and the contracts were worded 
in such a manner that in practice the development of the entire region 
was made dependent on the will of the owners of the concession. In one 
of these cases a compromise was effected by which sweeping modifica- 
tions were introduced in the contract. The other concession was an- 
nulled. In still other concessions, exclusive mining privileges had been 
granted for long terms of years in enormous areas, in contravention of 
the provisions of the Mining Code. None of these contracts provided 
for adequate compensation for the privileges granted, even had such 
privileges been proper. Concessions which the Nicaraguan Government 
considered complied with and legal, though the terms might be onerous, 
were not brought before the Commission. 
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Of the 7,908 claims filed, 7,817 were based on damages and losses 
suffered in consequence of wars, because of the carrying off of cattle, 
horses, mules, pigs, poultry, saddles, grain, provisions, and every other 
conceivable object which might be of use to an army; the destruction of | 
crops, the burning and looting of houses, and other similar damages. 
Most of these claims were filed by Nicaraguan citizens. The laws relat- 
ing to the Commission conferred jurisdiction over all claims which 
originated between the beginning of the administration of President 
Zelaya, July 25, 1893, and the termination of the sessions of the Com- 
mission. During this period, Nicaragua passed through six serious 
revolutions, carried on two wars with Honduras, was once invaded from 
Costa Rica, and suffered other disturbances. Most of the claims arising 
before 1909 had already been investigated by the Government and 
documents of credit extended, and as to the claims of the war of 1909 
to 1910, the Commission’s task was facilitated by the reports of local 
“Boards of Exactions,’”’ which had made preliminary investigations. 
In practically all of the war claims the evidence either consisted of 
receipts given by military or civil authorities, or was contained in dep- 
ositions rendered before local magistrates under the procedure pro- 
vided by Nicaraguan law. Both kinds of evidence often proved defi- 
cient and unsatisfactory, and gave the Commission considerable trouble. 

‘In studying the cases, it was observed that many claims were based 
on losses for which the Government, according to the rules of interna- 
tional law, should not be considered responsible. In some cases the 
“Boards of Exactions,” and even the War Department had acknowl- 
edged liability for such losses. Many persons made claims for damages 
caused by the projectiles of rifles and artillery during battles, and there 
were many claims for property stolen during a war, although there was ` 
merely a suspicion that the larceny might have been committed by 
soldiers, and although the stolen property would not admit of use for 
military purposes. The Commission, therefore, at the beginning of its 
sessions, adopted various fundamental rules with reference to the re- 
sponsibility of the Government, and these rules were applied to the 
facts in each case. Although the principles announced slightly relaxed, 
in at least one case, the rules of international law, relating to the lia- 
bility of the Government, they were considerably more rigid than the 
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principles theretofore followed in Nicaragua. The rules so adopted were 
as follows: 


(1) The Government is not responsible for damages suffered during a 
battle, or as a direct consequence of military operations. 


This rule was applied especially in the claims for damages, suffered in 
consequence of the battle fought at Pearl Lagoon on July 27, 1910, the 
bombardment of Prinzapolka also in the year 1910, the bombardment of 
Managua, on August 11 to 14, 1912, and the bombardment and battles 
around Masaya during the same war of 1912. Nevertheless, indemnity 
was granted when the damages were inflicted maliciously or without 
military necessity, as were some of those caused by the garrison of the 
fortress of San Francisco in Granada in the final days of the siege in 
August, 1910. 

(2) The Government is not responsible for “lucro cesante” (unac- 


erued or uncollected profits), or indirect damages suffered in business as a 
consequence of war. 


The number of claims of this kind was greater than expected. During 
the war of 1909 to 1910 many cattle ranches had to be abandoned for 
months; some of the losers afterwards claimed the value of the cheese 
which they would have made with the milk they would have obtained 
had there been no war. Various persons claimed the amount of damages 
they suffered in their property or business while they were in the army. 
Others claimed the value of their horses and also the profits they would 
have derived if their horses had not been taken. Of the claimants of the 
war of 1912, there were several who asked for indemnity for the profits 
they failed to make because the corn and other provisions imported by 
them were detained at the port of Corinto while the means of transporta- 
tion to the interior were blocked by the state of war, or for the value of 
corn and other grain which was damaged by remaining in storage in 
consequence of the state of war, or for the value of the extra freight they 
were obliged to pay because steamers were unable to discharge in 
Corinto. A number of individuals made claims for “paralyzation of 
their business during the war.” The Commission, in commenting on 
these cases, suggested that if indemnity were allowed for such losses no 
treasury would be rich enough to make payment. 
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(3) The Government is not responsible for thefts committed by 
individuals of the army without the knowledge of their chiefs. Never- 
theless, such responsibility may exist if, in consequence of unjustified 
orders of the chiefs, the owners of the property were obliged to abandon 
it and leave it exposed to being stolen,-or if, after the thefts were com- 
mitted, complaint was made and the chiefs refused to make the proper 
investigation. 

. Many claimants believed that any deed done by any individual of the 

army, although it might be a crime committed in contravention of all 
' laws and orders, created liability for the Government, every soldier 
being thus converted into a fully authorized representative of the 
Government. The result was that claims were made for jewelry, articles 
of personal adornment, women’s clothing and many other objects which 
could not serve for military purposes and which were stolen by soldiers 
or civilians during campaigns. The Commission rejected such claims 
unless it was proved that some officer had knowledge of the depredations 
and abetted them or did not try to avoid them, which unfortunately 
happened only too often. In the same manner the. Commission, a8 a 
general rule, rejected the claims for looting committed by ungovernable 
soldiery in the capture of a town. For damages suffered during the 
looting of Masaya on October 4, 1912, 129 claims were filed, for over 
C$440,000, and for the looting which took place a few days before in 
Jinotepe, there were thirty-five claims, which amounted to C$107,000; 
these claims were all rejected. 

(4) In case of the taking of animals or effects which might be useful to 
the army, it is necessary, in order to make the Government responsible, 
to present receipts of competent officials or chiefs, or prove that the 
animals or effects were taken by the order of a civil authority or mil- 
itary chief. Nevertheless, if the fact of such taking of animals or effects 
is proved, the Commission may award damages even without proof of 


superior orders if the War Department or a Board of Exactions has 
admitted responsibility on the part of the Government. 


In trying to apply this rule, the Commission was beset with difficul- 
ties. In many cases the patrols which went out to capture cattle and 
horses were composed of private soldiers without chiefs and who, even 
if they had desired to give receipts, could not have done so, as they did 
not know how to write. In other cases the chiefs roughly refused to give 
any kind of receipt or paper, and at times even threatened or beat per- 
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sons who dared to ask for receipts. On many occasions all the employees 
of a plantation were imprisoned and the troops carried off everything 
they found. As a general rule, the Nicaraguan armies do not depend 
upon a central commissary, but support themselves with whatever they 
' can find in the region where they operate, and thus there was an enor- 
mous number of claims for cattle and objects taken by the army, many 
of such claims being filed directly with the Commission without having 
been reviewed by Boards of Exactions or the War Department. In 
practice and in order to avoid injustice to many poor claimants, the 
Commission was obliged to modify its rule and award indemnity in cases 
where it was probable that the property taken was utilized by the army, 
even though there was no proof of superior orders. 


(5) Save in exceptional cases, the values will be accepted which are 
stated in the receipts given by military providing boards (Juntas Pro- 
veedoras Militares), and by military chiefs. When no value is stated, the 
following prices, adopted by the War Department, will be paid: 

(Here follows a list of prices to be paid for cows, oxen, horses, mules, 
saddles, etc.) 


Different price-lists were made for different provinces and for different 
wars. The prices applied were very low, but not more so than the prices 
already applied by the War Department. It was necessary to adopt 
some provision of this kind, as well because of the weakness of the 
evidence as because of the enormous number of elaims, the high amounts 
claimed, and the probability that the Government would have only 
limited funds to devote to payment. There were few complaints on 
account of the valuations made: by the Commission. Poor persons, who 
constituted a great majority of the claimants, were generally glad to 
receive anything at all. Almost the only persons who complained were 
claimants in affluent circumstances, and it was curious to observe that 
the richer the claimant, the more he insisted on being paid the full value 
at which he calculated his losses. 

(6) The Government is not responsible to a soldier for arms or other 
effects taken from him in case of capture. 

(7) Indemnity will not be paid for the taking of arms of private per- 
sons unless it is clearly proved that the claimant was entitled to bear or 


have them. 
(8) The Government is not responsible for damage done to property 
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or for property taken by insurgents in revolutionary uprisings which 
were unsuccessful. 

The last rule was applied several times with reference to damages 
caused by the unsuccessful revolution of 1903, and by other revolution- 
ary disturbances, and with reference to the claims of persons who de- 
manded that the state indemnify them for all the expenditures which 
they incurred during many years in their efforts to overthrow President 
Zelaya. The Commission pointed out that such claims were not only 
completely at variance with the principles of law, but that payment would 
be a dangerous precedent for the future. There was an exception, 
nevertheless, relating to the damages caused by the insurgents of 1912 
to the property of persons who remained loyal to the Government, and 
also in the case of damages caused by the insurgents of 1896, these excep- 
tions being established by special laws of the Nicaraguan Congress. 

A number of claimants contended that the rules of international law 
were not applicable to Nicaragua, and especially not to its civil commo- 
tions. The Commission decided that the rules of international law form 
a part of the body of laws of every civilized nation, that such rules 
define the rights, duties, and responsibilities of governments, in cases of 
foreign. war or invasion, and that they are also of general application to 
civil wars, especially when such wars attain the character and magni- 
tude of some which have occurred inlate years in Nicaragua. 

A number of claims filled with the Commission were based in whole or 
in part on alleged denial of justice by the courts or authorities of the 
Republic. No claim of this kind was sufficiently proven and they were 
all rejected, with the exception of one in which a small sum was awarded 
for unlawful imprisonment. 

Besides the claims for cancellation and violation of concessions and 
contracts, the war claims and claims for denial of justice, other claims 
were filed, based on every conceivable ground. Many set forth alleged 
illegal or arbitrary acts committed by the authorities of the Government 
of Zelaya. Some claims were presented for expulsion from the country, 
others for confiscation or illegal seizure of: properties, others for death 
illegally caused by agents of the Government, others for customs bonds 
and other documents of credit issued by authorities of the Government, 
others for false imprisonment, others for services rendered to the present 


R THE NICARAGUAN MIXED CLAIMS COMMISSION 869 
or former governments, etc. In many cases it happened that a single 
claim comprised the most diverse items. Occasionally claim was made 
for damages suffered in various wars, for arbitrary acts of authorities, for 
money loaned the Government, and for other causes. In the tables 
above given, a claim comprising more than one item is classified accord- 
ing to the nature of its most important item. 

One of the most interesting of the miscellaneous claims was filed by 
the Bishop of Nicaragua, for violation of the concordat entered into by 
the Holy See and the Republic of Nicaragua in the year 1861. The 
Commission adopted the opinion of Bluntschli, and held that a concordat 
cannot be regarded as an international treaty, but should be considered 
a temporary arrangement, which ceases to bind the contracting parties 
from the time one of them declines to respect it. The Bishop was, how- 
ever, allowed the amount of his unpaid salary which fell ave while the 
concordat was still in force. 

The proceedings of the Commission were all in the Spanish language 
and scarcely a half-dozen of the judgments have been translated into 
English. It is remarkable that all the judgments were rendered by 
unanimity of votes of the Commission. This was due in great measure 
to the method of adopting, at the first session, the general rules above 
set forth with regard to liability of the Government, and applying these 
rules in the various cases. 

The original judgments were turned over to the Nicaraguan Govern- 
ment, and copies thereof have been filed in the State Department at 
Washington. Owing to the financial difficulties of Nicaragua, the 
judgments have not been published in printed form. 

When the Commission was organized, it was planned to pay the 
awards out of the proceeds of a loan which the Government contem- 
plated making. No adequate loan has been possible, however, owing to 
the failure of the United States Senate to ratify the Nicaraguan treaty, 
and no payments have been made, with the exception of the sum of 
‘C$158,548, which was turned over to the Commission and used for the 
settlement of 4,618 of the smallest awards. 

The Nicaraguan Government accepted the awards of the Mixed 
Commission as binding judgments, and has expressed its high apprecia- 
tion of the Commission’s work. Orro SCHOENRICH. 


THE NEW BRITISH IMPERIAL -LAW OF NATIONALITY .. 


The law of nationality, which determines the relation borne by private 
individuals to sovereign states, is a distinct branch of public law. Being 
necessarily somewhat technical and detailed in its provisions, it does not 
ordinarily attract popular interest and attention in times of peace. . 
However, when war breaks out, the question of nationality is seen to be 
one of vital importance to the state: In times of peace the population 
of a country presents an appearance of uniformity, and citizens and 
aliens mingle freely, carrying on the ordinary business of life with each . 
other, apparently regardless of the question of allegiance. Especially has 
this been so in modern times, with their extensive intercourse between 
nations and liberal laws governing the rights of aliens. But, never- 
theless, when a country is cast into the crucible of war, the component 
parts of its population are quickly separated into citizens or subjects, 
allies, alien enemies and neutrals. For some years the theory has been 
growing that divisions of nationality are being obliterated and replaced 
by economic and class divisions. The great war now being waged has 
proven that, whether or not the change mentioned is in a process of 
development, it has not yet reached the stage where it effectively con- 
trols the relation between ee countries. Divisions of nationality 
are still predominant. 

To most students of history aa law the nature and devoue of 
the British Empire has been an object of wonder, and its future develop- 
ment an object of various speculation. This strange conglomeration, 
under one sovereignty, of countries 80 widely separated geographically 
and peoples so widely separated ethnologically has to some persons ap- 
- peared to be a haphazard arrangement without the elements of sympathy 
and essential unity. Such persons have prophesied that the war would 
prove the complete undoing of the British Empire. This prophecy, the 
European war seems to have proven to be untrue. On the other hand, 
the heat of the war appears to have dispelled the dividing elements, at 
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least for the time, and to have united the various parts of the Empire, 
which have shown a cohesive power not realized before. 

` Itis an exceedingly interesting coincidence that only a few days after 
Great Britain had declared war against Germany and Austria-Hungary, 
the new British imperial law of nationality received its third and last 
reading in Parliament. This law was passed August 7, 1914, and took 
effect January 1, 1915. For the first time it provided a means under 
which Canada, Australia, and the other outlying dominions of the 
British Empire could confer, through naturalization, citizenship in the 
British Empire besides citizenship in the particular dominion concerned. 
Sir Gilbert Parker observed in his speech in the House of Commons on 
May 13, 1914, upon the occasion of the second reading of the “British 
Nationality and Status of Aliens Bill,” that “it was a truly imperial law, 
the only one which exists in the truest imperial sense.” 

The British Empire appears to have grown piece by piece to its present 
proportions, without any preconceived plan. The British have not 
devoted particular attention to theories of law and government. British 
scholars and statesmen have not endeavored to make a science of juris- 
prudence as have scholars and statesmen of Continental Europe and 
Latin America. With the British, law is primarily a matter of expe- 
diency and common sense, and law follows fact rather than fact law. In 
his speech in the House of Lords of March 7, 1914, on the occasion of the 
second reading of the Nationality and Status of Aliens Bill, Lord Em- 
mott, the under Secretary of State for the Colonies, said: 


I do not put forward this Bill with any pretension that it is an im- 
portant scheme of empire building. Speaking for myself, I have no 
desire to see the large and stately edifice of the British Empire covering 
more ground, particularly as it is composed, not of inanimate brick and 
stone, but of human elements containing within themselves the seed of a 
possible boundless growth. What I do claim for this measure is that it 
furnishes some useful cement for the Empire, that it does something to 
bind the Empire together, that it rounds off the structure of British 
citizenship and by filling up some of the cracks in the old building re- 
moves a long-felt- grievance in some of the Dominions. 


The Earl of Selborne said that, from his experience of service outside 
the British Kingdom, he regarded this bill as one of great importance, 
and the Earl of Halsbury said “that it would not be possible to exag- 
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gerate the importance of this bill.” Lord Emmott called attention to the 
fact that great numbers of Americans emigrate yearly to Canada, take 
up land and obtain naturalization as citizens of Canada and said: 


When in Canada they are, consequently, naturalized citizens of that 
Dominion, but if they come to the United Kingdom they are still ge- 
garded technically as citizens of the United States. So far as foreign 
countries are concerned, the disabilities under which they labor are not 
serious, for they are entitled to a passport which will ensure for them the 
good offices of the representatives of our diplomatic and consular serv- 
ices; but if they come to this country they remain technically foreign 
citizens and, unless they are naturalized here under our laws, they can- 
not, for instance, own a British ship, they cannot qualify for any office in 
this country or for the municipal or Parliamentary franchise, and they 
cannot be made members of your Lordships’ House. That represents, I 
think your Lordships will agree, a gross anomaly and a real grievance. . 


He also observed that “the general effect of the bill is to put an alien ` 
naturalized thereunder in the same position as a natural-born British 
. citizen, save only in the case where two nations lay claim to his being a 
national of theirs.” Mr. Harcourt, the Secretary of State for the Colo- 
nies, in his speech of May 13, in the House of Commons, also called 
attention to the anomalous position of persons naturalized in Canada - 
and other British Dominions. He said: 


It has been an absurd and intolerable situation in relation to naturali- 
zation which we have undergone for many years, and the only wonder 
is why anybody tolerated it so long. British naturalization has been 
valid throughout the Dominions, indeed, throughout the world, but 
Dominion naturalization has only been valid in that Dominion in which 
it happens to be granted. An alien naturalized in Australia became an’ 
alien again the moment he crossed to New Zealand. A man who had 
become a British subject in Cape Colony before the Union, found him- 
self a foreigner and alien when he went to the Transvaal even after its 
annexation. 


Sir Gibert Parker mentioned the case of a Minister of the Dominion of 
Canada born in the United States who, had he gone to England as a 
member of the Imperial Defence Committee, “ would have arrived as an 
American and not as a British subject.” l 

The statements of these gentlemen that persons naturalized in one 
Dominion were everywhere else in Great Britain “aliens” is almost in- 
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comprehensible, in view of the fact that all persons who obtain certifi- 
cates of naturalization as citizens of a particular Dominion are required 
to take the oath of allegiance to the King and Emperor. It is hard to 
believe that the taking of this oath does not make the person naturalized 
in Canada, for example, a British subject, wherever he may go, although 
he has the-right of citizenship in Canada only. In a federation, it is 
Important to draw a distinction between “nationality” which determines 
the relation of a person to the supreme sovereignty, and ‘‘ citizenship,” 
which determines the relation of a person to that part of the federation 
in which he resides and performs the ordinary civic duties. The British 
do not seem to have drawn this distinction. In the United States the 
distinction must necessarily be drawn. Thus while a Porto Rican has 
American nationality, he has not citizenship of the United States. 

Before considering further the provisions of the new British law of 
nationality, it will be interesting to note how this piece of imperial legisla- 
tion was carried through. The process was briefly stated by Lord Em- 
mott in the following words: 


The matter was considered by a strong Inter-Departmental Com- ` 
mittee in 1901, and the proposals of that committee were embodied in a 
draft bill that was presented to the Imperial Conference in 1907. That 
draft bill was afterwards considered separately by all the Dominions, and 
criticisms were offered upon it which were considered by His Majesty’s 
Government to be justified. Another Inter-Departmental Committee 
was appointed in 1908 to consider the criticisms that had been made, and 
to offer suggestions for the amendment of the bill. The report that this 
committee presented was sent out to the Dominions and a special con- 
ference was suggested, but a good deal of time passed, and it was found 
more convenient to defer that further conference to the Imperial Con- 
ference which met in 1911. I do not think that any. better example 
could be given of the increasingly practical value of the consideration of 
subjects of general interest to the Empire at Imperial Conferences than 
the discussion of this question of naturalization at the Imperial Con- 
ference of that year. 


It is interesting to note that this law does not become effective in the 
separate Dominions until approved by the legislatures thereof. (Part IT, 
sec. 9.) The individual Dominions still retain the right to grant local 
citizenship upon such terms as they please `(Part III, sec. 26), but in 
order to confer imperial citizenship each Dominion must comply with 
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the imperial law. ‘Thus, while New Zealand, under its local law, may 
grant New Zealand citizenship to an alien who has been in New Zealand 
only twenty-four hours, it cannot grant British imperial citizenship to an 
alien unless within the eight years immediately previous to his applica- 
tion he has resided in British territory, or has been in the service of the 
Crown, at least five years, and has resided in the territory of New Zea- 
land at least one year, Pay preceding the application. (Part II, 
Bec. 2.) i 

The other requirements of an applicant for naturalization not men- . 
tioned above are: (b) that he is of good character and has an accurate 
knowledge of the English language; and (c) that he intends, if his applica- 
‘tion is granted, either to reside in his Majesty’s Dominion or to enter‘or 
continue in the service of the Crown. It will be noted that service under 
the British Crown (for example, service as a British consul) may be 
‘accepted in lieu of residence in British territory. In the United States 
actual residence is a prerequisite to naturalization, except in cases of 
persons who have served as seamen on American merchant vessels, 
or in the navy or marine corps. ` There is a special provision in favor of 
native British women who have been married to aliens. After the 
termination of the marital relation through death or divorce of the 
husband, a widow may be naturalized as a British subject without being 
compelled to comply with the ordinary requirements concerning res- 
"idence. [Sec. 2 (5).] 

Under the third paragraph of section 2, “the grant of a certificate of 
naturalization shall be in the absolute discretion of the Secretary of 
State, and he may, with or without assigning any reason, give or with- 
hold the certificate as he thinks most conducive to the public good, and . 
no appeal shall lie from his decision.” By section 4, the Secretary of 
State is authorized to issue a certificate of naturalization “to any person’ 
with respect to whose qualifications as a British subject, a doubt 
exists.” Under section 5, the children of aliens naturalized as British 
subjects are not themselves naturalized thereby except upon the special 
_ application of the parents, and a child so naturalized may within a year 
after attaining his majority make a declaration of alienage and thereby 
cease to be a British subject. The same section gives the Secretary of 
State authority to grant in his discretion a certificate of naturalization 
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“to any minor” although the usual conditions required by the act 
have not been complied with. This provision is understood to apply 
particularly to cases of children of native British women who are widows 
of aliens, and who have returned to British territory to reside. 

, Under section 8 of the law, “the Governor of any British possession 
shall have the same power to grant a certificate of naturalization as the 
Secretary of State has under this act,” and under section 9 the legislature 
of a Dominion which adopts this act may provide how and by what 
department the business of naturalization is to be carried out in the 
Dominion. Part II of the act, which relates entirely to naturalization, 
ends with a statement that “the legislature of any such Dominion may 
at any time rescind the adoption of this Part of this act, provided that 
no such rescission shall prejudicially affect any legal rights existing at the 
time of such rescission.” [Sec. 9 (4).] 


It will be observed that this unusual piece of legislation is not a law ` 


imposed by the central government upon the various British possessions, 
but is the result of an agreement voluntarily entered into by the various 
component parts of the British Empire, from which agreement any one 
of the parts is free to withdraw when it pleases. The law considered as a 
whole, after its adoption by the various Dominions, is almost in the 
nature of a collection of identic treaty conventions. 

By the Act of Settlement (12 and 13 Wm. IT, c. 2) it was provided 
that no person born out of “these kingdoms (although he be naturalized 
or made a denizen), except such as are born of English parents, shall be 
capable to be of the Privy Council or a member of either House of Parlia- 
ment, or fo enjoy any office or place of trust, either civil or military; 
or to have any grant of lands, tenements or hereditaments from the 
Crown to himself, or any other or others in trust for him.” There ap- 
pears to have been some doubt whether this provision was abrogated by 
the Naturalization Act of 1870, but by the second paragraph of section 3 
of the present law it has been expressly abrogated, so that persons 
naturalized as British citizens, in the United Kingdom or one of the 
British possessions, may now sit in Parliament, or be a member of the 
Privy Council, or hold an office or place of trust either civil or military. 
This provision is no doubt pleasing to the British possessions and may 
perhaps lead the way to a more representative Imperial Parliament. 
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The provisions of the nationality law mentioned above are principally 
of national interest. The provision which is of most interest from the 
international point of view is the first paragraph of pecuon 3, which 
reads as follows: 


A person to whom a certificate, of naturalization is granted by a 
Secretary of State shall, subject to the provisions of this Act, be entitled 
to all political and other rights, powers and privileges, and be subject to 
all obligations, duties and liabilities, to which a natural-born British 
subject is entitled or subject, and, as from the date of his naturalization, 
have to all intents and purposes the status of a natural-born British 
subject. 


” 


The third paragraph of section one of the British Naturalization Act of 
1870 reads as follows: 


An alien to whom a certificate of naturalization is granted shall in the 
‘United Kingdom be entitled to all political and other rights, powers, and 
privileges and be subject to all obligations to which a natural-born 
British subject is entitled or subject in the United Kingdom, with this 
qualification, that he shall not, when within the limits of the foreign 
state of which he was a subject previously to obtaining his certificate of 
- naturalization, be deemed to be a British subject unless he has ceased to 
be a subject of that state in pursuance of the laws thereof or in pur- 
suance of a treaty to that effect. 


It will be noticed that the qualification in the old law to the effect that 
a naturalized British subject should not be considered a British subject 
within the limits of the country from which he came unless he had ceased 
to be a subject of the country under its law or the change of nationality 
had been recognized under a treaty with Great Britain, has been bodily 
dropped and nowhere appears in the new law. Although Lord Emmott 
appears, from the statement in his speech quoted above, to have be- 
lieved that the qualification mentioned still held good, Mr. Harcourt in 
his speech of May 13, 1914, declared that “when the bill passes to the 
statute book, we shall have secured the much desired affirmation that a 
British subject anywhere is a British subject everywhere.” It might be 
argued that Mr. Harcourt was thinking particularly of the status in the 
rest of the British Empire of a British subject naturalized in a British 
Dominion. However, in order to understand the provisions of the new 
nationality law, it is necessary to consult the report of the Inter-Depart- 
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mental Committee, appointed by the Secretary of State for the Home 
Department February 9, 1899, to study the matter of naturalization. 
This report is dated July 24, 1901, and is printed in the report of the 
American Citizenship Board of December 15, 1990; (H. R. Doe. 326, 
59th Cong., 2d session.) 

In their report, the committee emphasized “the expediency of avoid- 
ing as far as possible the occurrence of cases of dual nationality, or, in 
other words, of endeavoring as far as possible to bring about that a per- 
son who acquires British nationality shall thereupon cease to be the 
subject of the country to which he previously belonged.” (Paragraph 4.) 
The qualification mentioned above was an express admission that a per- 
son naturalized as a British subject might retain his original nationality 
(unless otherwise provided by treaty or statute) and thus have a double 
nationality. It is believed that this qualification was deliberately 
omitted because of the mexpediency of leaving in the law an express 
declaration that a person naturalized as a British subject might right- 
fully retain his original allegiance. The United States has never recog- 
nized the right of a person naturalized in this country to retain his 
original allegiance, as observed in the article in this JOURNAL for July, 
1914, concerning the new German Law of Nationality.! As stated 
therein, the United States does not recognize the right of any person to 
obtain of his own volition a dual nationality. Accordingly, the naturaliza- 
tion laws of the United States have always required aliens to make an 
express and absolute renunciation of original allegiance, The change 
in the British law seems to indicate that British opinion has changed, 
and come to be the same as our own as to the necessity of singleness of 
allegiance on the part of naturalized citizens. If there has been any 
doubt on this point it must have been dispelled by the war in which 
Great Britain is now engaged. War is a touchstone of neutrality and 
proves how irrational, and indeed impossible, it is for a person who 
obtains naturalization and takes an oath of allegiance to a new sov- 
erelenty at the same time to retain his original nationality and allegiance. 
In times of peace naturalization is sometimes not taken as seriously as 
it should be, and it is perhaps not fully realized that one who volun- 
tarily leaves his native land and establishes himself in another country 

1 Vol. 8, page 477. > 
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and deliberately acquires ‘its nationality should be prepared to cut him- 
self off entirely from his former country, so far as political allegiance is 
concerned. One who is not prepared to make this renunciation abso- 
lutely and without reservation should. not acquire a new nationality. 
In relation to this matter one recalls the saying: “No man can serve two 
' masters, for either he will hate the one and love the PEN or else he will 
hold to the one and despise the other.” 

It is interesting to observe in the report of the British E n aT 
mental Committee from which I have quoted above that the importance 
is recognized of making “conventions with other countries to facilitate 
the abandonment of a claim to retain as a ee persons who become 
naturalized in the other contracting sta 

Great Britain, as well as the United States and every other country, is 
obliged to recognize the existence of dual nationality in cases of children ` 
born in its territory of alien parents, who may be considered citizens of 
that country under the jus soli and -citizens of another under the jus 
sanguinis. As this matter has recently been the subject of considerable 
discussion in the United States and of rather ill-advised criticism of the 
Department of State, it is interesting to note the ai statement of 
the British Inter-Departmental Committee: 


The occurrence of cases of double nationality P at birth is due 
mainly to the fundamental difference which exists between those coun- 
tries. whose law is derived mainly from feudal principles, and those 
countries whose law comes more directly from Roman sources, the for- 
mer regarding the place of birth as the determining factor in consti- 
tuting the relation of sovereign and subject, while the latter look to the 
nationality of the parent, ta disregard, more or less, the place of birth. 
Although the statute law of most countries’ has in uced certain 
modifications of each of these principles, the difference springing from 
the original sources of the system of law still remains. To guard effect- 
ively against the occurrence of cases of double nationality would require 
the assimilation in this respect of all the various systems of law prevailing 
in civilized communities, an ideal which, however desirable, is not likely 
` to be realized. 

Under section 14 of the British Nationality Law, a person born in 
British territory, who is a British subject under British law and a subject 
of a foreign state under its law, may, after reaching majority, make a 
declaration of alienage and thereby cease to be a British subject. Such a 
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declaration may also be made by a person who is born of British parents 
in a foreign country and may be considered a British subject under 
British law as well as a subject or citizen of the country in which he is 
born. There is no provision in American law for a declaration of alienage 
on the part of a person who is born in this country of alien parents or 
born abroad of American parents, and who acquires-dual nationality at 
birth. It would be a great advantage to have cases of dual nationality 
settled through general international conventions. The simplest and 
perhaps most satisfactory solution of this difficult question would be 
an agreement under which persons born with a dual nationality should 
after reaching majority be considered citizens or subjects of the country 
in which they are domiciled at the time of reaching majority. Under 
such a provision those residing in a third country might be considered 
citizens or subjects of the one of the two countries claiming their alle- 
giance in which they were last domiciled. Such a provision as this would 
seem to be simple as well as reasonable and to obviate the necessity of 
formal declarations of election. Experience shows that many persons 
would neglect making declarations of election, especially in the United 
States. Moreover it is important, generally speaking, that nationality 
and domicile go together. 

Great Britain originally held to the doctrine of indissoluble allegiance, 
but it was provided in the Naturalization Act of 1870 that a British 
subject who should “voluntarily become naturalized” in a foreign 
country should cease to be a British subject. From the report of the 
Inter-Departmental Committee there appears to have been some doubt 
as to whether this provision applied to a British subject who became 
naturalized as a citizen of another country by the performance of some 
act which resulted in naturalization although not primarily performed 
for that purpose. For example, in some of the Latin American countries 
naturalization may be acquired without special application therefor by 
merely taking up public land or marrying a native woman. Section 13 
of the recent British act seems to have been formulated for the purpose 
of avoiding recognition of such indirect naturalization. It reads as fol- 
lows: 


13. A British subject who, when in any foreign state and not under 
disability, by obtaining a certificate of naturalization, or by any other 
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voluntary and formal act, becomes naturalized therein, shall thence- 
forth be deemed to have ceased to be a British subject. l 


In the preceding pages we have considered principally the provisions 
of Part IT and Part III of the British Nationality Act. It is impossible 
to discuss all the various provisions in detail. The law itself will be 
found in the Supplement to this issue of the Jounnat.? Before closing, it 
may be interesting to note particularly the first section of the law, which 
is found in Part I, and reads in part as follows: 


NATURAL-BORN BRITISH SUBJECTS 

1. (1) The following persons shall be deemed to be natural-born 
British subjects, namely: 

(a) Any person born .within His Majesty’s dominions and alle- 
giance; and 

(b) Any person born out of His Majesty’s dominions, whose father 
was a British subject at the time of that person’s birth and 
either was born within His Majesty’s allegiance or was a per- 
ae to whom a certificate of naturalization had been granted; 
an 

(c) Any person born on board a British ship whether in foreign 
territorial waters or not: 

Provided that the child of a British subject, whether that child was 
born before or after the passing of this Act, shall be deemed to have been 
born within His Majesty’s allegiance if born in a place where by treaty, 
capitulation, grant, usage, sufferance, or other lawful means, His Maj- 
esty exercises jurisdiction over British subjects. 


In the main, the above provision was practically declaratory of exist- 
ing British law. There are two notable changes however. The first is 
the provision that children born abroad of naturalized as well as native 
British subjects are themselves born British subjects. The second is 
that citizenship is not transmitted beyond the first generation, except 
in cases of persons born in a country “where by treaty, capitulation, 
grant, usage, sufferance, or other lawful means, His Majesty exercises 
jurisdiction over British subjects.” Formerly it was only necessary that 
the grandfather should have been born in British territory, so that 
citizenship was inherited abroad through two generations. Under our 
own law, a person born abroad of an American father is born an American 
citizen, provided his father has resided in this country (Revised Statutes 
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of the United States, section 1993). For many years it was held that 
persons born of American fathers in countries where the United States 
exercises extraterritorial jurisdiction were born citizens of the United 
States, whether or not their fathers had ever resided in this country. 
This construction of the law was recently abandoned by the Depart- 
ment.® . i 

According to the American view it is not reasonable that persons re- 
siding in foreign countries should be able to transmit their own original 
nationality to unlimited generations of descendants who have never 
resided in this country and have maintained no real attachment and 
allegiance to the country of their ancestors’ origin. As a general prin- 
ciple it is believed that nationality should coincide with domicile. With 
regard to this subject it is of interest to note the remarkable provision of 
section 13 of the German law of nationality of January 1, 1914, which 
reads in part as follows: 


A former German who has not taken up his residence in Germany may 
on application be naturalized by the State of which he was formerly a 
citizen * * * ; the same applies to one who is descended from a 
former German or has been adopted as a child of such. Prior to nat- 
uralization a report must be made to the Imperial Chancellor; if he 
raises objections, naturalization does not take place. 


This provision seems to be based upon the assumption that nationality 
and allegiance have no relation whatever to domicile, and seems to be 
intended for the purpose of gathering into German nationality not only 
former Germans naturalized as citizens of other countries, but also per- 
sons of German blood, whatever allegiance they may now profess and 
. however remote may have been their ancestors who emigrated from 
Germany. The law goes even a step further in the extraordinary provi- 
sion under which apparently any child adopted by a person of German 
blood may acquire German nationality without ever entering Germany. 
There is no statement or intimation whatever to the effect that the 
country in which the person to be naturalized resides must give its con- 
sent before naturalization can be conferred under section 13 of the 
German law, or indeed, must be notified of the naturalization. 


3 General Instruction to Diplomatic and Consular Offices of the United States, 
No. 340, July 27, 1914. 
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Finally, attention is called to the provision of section 1 of the British 
Act under which the Secretary of State, or corresponding Dominion 
official, may revoke a certificate of naturalization where it appears to . 
have been “obtained by false representation or fraud.” This provision 


is broad: and general in terms, although it appears from the report of the i 


Inter-Departmental Committee to have been aimed primarily at cases of 
persons who acquire British nationality merely in order to obtam British 
protection and without an intention of performing the duties of a British 
subject, and to this extent it is similar to the provision of the second 
paragraph of section 15 of our own Naturalization Act of June 29, 1906. 
It is doubtless applicable to any cases in which naturalization is pro- 
cured in bad faith. One question which naturally arises is whether under 
this provision the British Government will revoke ‘certificates of nat- 
uralization of persons who coerce to retain or recover their original 
allegiance. 

The writer of this article is not informed whether the new nationality 
act has yet been passed by all of the British Dominions, but has before 
him a copy of the act as passed by the Legislature of Newfoundland, 
June 5, 1915. However, when the original act was passed by the British 
Parliament, it was a foregone conclusion that it would be passed also by 
the various Dominions, which had already signified their approval 
through their representatives in the Imperial Conference. 

The new British imperial law of nationality is worthy of careful study 
and comparison with the nationality laws of this and other countries, by 
those who are interested in the study of history and political science as 
well as by those who are especially interested in the study of interna- 
tional law. 

RicHarp W. FLOURNOY, Ir. 


THE RELATIONS BETWEEN THE UNITED STATES AND 
: PORTO RICO 


| (Past, PRESENT AND FUTURE) 


Part I 


Í. THE INCEPTION: AN HONORABLE WAR 


In discussing the relations between the United States and Porto Rico 
it would seem proper to state at the outset that prior to the Spanish- 
American War, which may be regarded as the starting point in these 
relations, they were, so to speak, non-existent, at least in a juridical 
sense. Before the war, Porto Rico was a Spanish province and as.such 
had no political personality of its own outside of the Spanish dominion 
und, therefore, it could not as a political entity be regarded as standing 
n any other relation in respect to the United States than as an insep- 
wable part of Spain, between which country and the United States there 
xxisted the relation of one sovereign country in respect to another 
sovereign country. 

Now, as the Spanish-American War was, in fact and in law, the source, 
rigin and beginning of the relations between the United States and 
Porto Rico, it would seem proper and fittmg to our purpose to refer, 
although briefly, to the causes which provoked this conflict, especially 
is evidenced by the official papers and diplomatic correspondence lead- 
ng to the war. 

It is to be observed, first, that in the several insurrections which had 
»ecurred in the Island of Cuba against the dominion of Spain, extending 
zver a period of nearly half a century, the United States had been sub- 
jected to great effort and expense in enforcing its neutrality laws, its 
srade and commerce had suffered enormous losses, and its citizens had 
geen irritated, annoyed and disturbed in many respects by the state 
of things prevailing there. On the other hand, the exercise of cruel, 


oarbarous and uncivilized practices of warfare had shocked the humane 
853 
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sympathies of the American people to such an extent that the destruction 

of the battleship Maine in the harbor of Havana during the night of the 
15th of February, 1898, a catastrophe which cost the lives of 258 sailors 
and marines and two officers, filled the national heart with inexpressible 


_.. horror and the righteous indignation of the American people immediately 


demanded that Congress should act sternly upon the matter. 

On. April 11, 1898, President McKinley sent his famous message to 
Congress in which he vividly recited the state of affairs then obtaining 
in the Island of Cuba, the manner in which the American people were 
affected thereby. and the obvious necessity of forcible intervention as a - 
duty on the part of the United States “in the cause of humanity and to 
put an end to the barbarities, bloodshed, starvation, and horrible 


miseries” then existing “right at. our-door.” + It was not, however, 


until about three o'clock in the morning of April 19, 1898, that after 
prolonged conference, the Senate and the House of Representatives of 
the United States adopted a joint resolution in which it was solemnly 
declared that the people of the Island of Cuba were, and of right ought 
to be, free and independent, and that it was the duty of the United States 
to demand, and the Government of the United States did demand, that 
the Government of Spain at once relinquish its authority and govern- 
ment in the Island of Cuba, and withdraw its land and naval forces from 
Cuba and Cuban waters, the United States thereby disclaiming any dis- 
position or intention to exercise sovereignty, jurisdiction, or control over 
said island, except for the pacification thereof, and asserting its deter- 
mination, when that was accomplished, to leave the government and 
control of the island to its people. The same resolution directed and 
empowered the President of the United States to use the entire land and 
naval forces of the United States, and to call into the actual service of 
the United States the militia of the several States, to such an extent as 
might be necessary to carry these resolutions into effect.? 

On the next day, April 20,1898, following the approval of this resolu- 
tion by the President, Mr. Sherman, then Secretary of State, sent to 
Mr. Woodford, American Minister at Madrid, a telegram in which he 
was instructed to communicate the resolution immediately to the 


1 Messages and Documents, 1898, voL L 
2 30 Stat. 738. 


» RELATIONS BETWEEN UNITED STATES AND PORTO RICO 885 


Government of Spain, with the formal demand of the Government of 
the United States that the Government of Spain at once relinquish its 
authority and government of the island of Cuba and withdraw its land 
and naval forces from Cuba and Cuban waters. In taking this step, the 
United States thereby disclaimed, as the resolution had prompted, any 
disposition or intention to exercise sovereignty, jurisdiction, or control 
over said island, except for the pacification thereof, and asserted that it 
was its determination when that was accomplished to leave the govern- 
ment and control of the island to its people under such free and independ- 
ent government as they might establish. The communication went on 
to say that: 


If by the hour of noon on Saturday next, the 23d day of April, instant, 
there be not communicated to this Government by that of Spain a full 
and satisfactory response to this demand and resolution whereby the 
ends of peace in Cuba shall be assured, the President will proceed with- 
out further notice to use the power and authority enjoined and conferred 
upon him by the said joint resolution to such extent as may be necessary 
to carry the same into effect.’ 


But on the same day, and before this ultimatum could have been 
communicated to the Spanish Government, Señor Polo de Bernabé, 
then Envoy Extraordinary and Minister Plenipotentiary of Spain to 
the United States, requested his passports,* evidently in accordance 
with instructions received from his government, for on the succeeding 
day, April 21, 1898, the American Minister at Madrid, Mr. Woodford, 
received the following note from the Spanish Minister for Foreign 
Affairs: 

In compliance with a painful duty, I have the honor to inform your 
excellency that, the President having approved a resolution of both 
Chambers of the United States which, in denying the legitimate sover- 
eignty of Spain and in threatening armed intervention in Cuba, is 
equivalent to an evident declaration of war, the Government of His 
Majesty has ordered its Minister in Washington to withdraw without 
loss of time from the North American territory with all the personnel of 
the legation. By this act the diplomatic relations which previously 
- existed between the two countries are broken off, all official communica- 
tion between their respective representatives ceasing, and I hasten to 


3? For. Rel., 1898, 763. 
1 Ibid., 765. 
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communicate this to your excellency in order that on your part you 
make such dispositions as seem suitable.’ 


A few days later,-that is to say, on April 25, 1898, President McKinley 
sent a message to both Houses of Congress in which he commended this 
note to their special attention, remarking that it would be perceived 
therefrom that ‘‘the Government of Spain, having cognizance of the 
joint resolution of the United States Congress, and in view of the things 
which the President is thereby required and authorized to do, responds 
by treating the reasonable demands of this Government as measures of 
- hostility, following with that instant and complete severance of relations 
by its action which by the usage of nations accompanies an existent 
state of war between sovereign powers.” And after stating the measures 
which he had felt constrained to take in view of the Spanish attitude in 
the matter, he proceeded to recommend the adoption of a joint resolution 
declaring that a state of war existed between the United States of Amer- 
ica and the Kingdom of Spain to the end that the definition of the inter- 
national. status of the United States as a belligerent Power might be 
known, and the assertion of all its rights and the maintenance of all its 
duties in the conduct of public war might be assured.® a 

In accordance with his recommendation, on the same date was enacted 
the following act: | 


Be it enacted by the Senate and Howse of AEE -of the United 
States of America in Congress assembled, First. That war be, and the 
same is hereby declared to exist, and that war has existed since the 
twenty-first day of April, anno Domini eighteen hundred and ninety- 
eight, including said day, between the United States of America and the 
Kingdom of Spain. 

Second. That the President of the United States be, and ie herdi is, 
directed and empowered to use the entire land and naval forces of the 
United States, and to call into the actual service of the United States, 
the militia of the several States, to such extent as may be necessary to 
carry this Act into effect.’ 


This Act was approved on the same day, with practically no objection 
as to its propriety under the circumstances. ` 


š For. Rel., 1898, 767. 
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From this brief outline of the immediate causes.which brought about 
the Spanish-American War, it cannot be said, that that war was a war 
of conquest in any sense of the word; it cannot be said either that it was 
a war of aggression looking to the aggrandizement of the United States 
in pursuance of an imperialistic policy having for its object the subjection 
ofnon-assimilable territories and peoples; nor was it a war inspired by 
the base purposes of gain and profits. The Spanish-American War, let 
us proclaim it very loudly, was a war of honor; it was a war with no 
precedent in history; it was a war undertaken in the name of humanity, 
in the name of civilization, in the name of decency; and, if we may be 
allowed to express at this juncture a personal opinion, we must say that 
the relations between the United States and Porto Rico could not have 
had a more honorable and auspicious inception. - 


2. DEVELOPMENTS OF THE WAR: THE INVASION OF PORTO RICO 


By severing diplomatic relations with the United States and by de- 
claring that she considered the action of this Government as creating a 
state of war between the two countries, Spain had transformed and en- 
larged the question of relinquishing her authority and government in the 
Island of Cuba and withdrawing her land and naval forces from Cuba 
and Cuban waters into a general conflict of arms, the consequence of 
which she could not or did not care to weigh at that time. 

It would seem, however, that the United States did not necessarily 
have to depart from the purpose expressed in the joint resolution of 
Congress and that it might have confined itself to a mere execution, or 
carrying into effect of, that resolution, namely the liberation of Cuba; but 
it is one of the characteristics of wars that the immediate causes which 
bring them about seem to be forgotten and give place to the necessities 
of the moment. Even the plans of the military must usually be altered 
or radically changed according to the new conditions encountered. 
Developments may constantly give the war a new impulse, a new turn, 
a new direction; every day it may become advisable, and even of extreme 
necessity, to undertake vast operations not previously contemplated, 
according to the new phases assumed by the struggle; and this, of course, 
may carry the warring nations so far apart from their original positions, 
that, whether willingly or unwillingly, they are brought to face an en- 
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tirely new situation. Thus things which no one would even dare to hope 
for or to fear become natural developments of the conflict. 
Porto Rico at that time was not.in arms against Spain. In fact, aside 
from the general disaffection towards the Spanish methods of govern- 
ment and the earnest desire on the part of the Porto Ricans to throw off 
its oppressive yoke, a desire which was manifested on different occasions,® 
there were then no immediate causes for intervention in Porto Rico 
upon the grounds which had prompted the action of Congress in demand- 
ing the withdrawal of Spain from Cuba. In the natural sequence of 
events, however, the possession of Porto Rico seemed of very great 
advantage to the military, as 1t was considered that it would cripple the 
Spanish forces’ and thereby cause a speedy termination of the conflict. 
On the other hand, “the feeling became widespread throughout the 
United States that the war would fail in its object if Spain were not 
driven from the possession of all her colonies in the West Indies. Even ` 
those who in the beginning thought that the war was unnecessary, grad- 
ually came round to this point of view. It was quite sure that the ex- 
pulsion of Spain from the western hemisphere would prevent the pro- 
voking of another war of the same character, and this desirable result 
could not be achieved so long as Spanish rule was maintained in any part 
of the West Indies.” ®© Apart from these considerations, it would seem 
unnecessary to justify the invasion of Porto Rico upon any other ground 
than as the legitimate exercise of a belligerent right under the law of 
nations. As a matter of fact, Porto Rico was a Spanish possession and 
as such was open to attack, if for no other reason, at least for the purpose 
of carrying the war into the territory of the enemy. 
The invasion of the island was not begun, however, until after it was 
apparent that the results of the war were already decided, and, owing 
8 Infra, p. 894. 
. The possession of Porto Rico would be of very great advantage to the military, 

as it would cripple the forces of Spain’”—Letter of Maj. Gen. Nelson A. Miles to the 
Sec. of War, May 27, 1898. R. A. Alger, The Spanish-American War, p. 51. “I 
deem the present time most favorable for proceeding immediately to Puerto Rico.. 
I consider it of the highest importance that we should take and keep that island, 
which is the gateway to the Spanish possessions on the Western Hemisphere, and it 
is also important that our troops should be landed there as early as possible during 


the month.” Gen. Miles to Sec. of War, sbid., p. 300. 
19 Hall, Porto Rico, p. 69. A 
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perhaps in part to this circumstance, the campaign in Porto Rico lasted 
only a brief period of a little over two weeks, that is to say, from the day 
of the first successful landing of the American forces under Major Gen- 
eral Nelson A. Miles, at the harbor of Guanica, fifteen miles west of 
once, on July 25, 1898, to the suspension of hostilities between the 
United States and Spain, after the signing of the protocol at Washington 
on August 12 of the same year. 

It cannot be said with any degree of certainty how much resistance 
the Spaniards would have offered to the invading Americans had hostil- 
ities continued. The preparations made by the Spaniards indicated 
that it probably would have been more strenuous as the United States 
forces approached San Juan, the capital of the island, which evidently 
was the goal of the American commanders. But all this is rather prob- 
lematical and a matter of mere conjecture. The fact is that, according 
to Mr. Alger’s observations, the campaign “consisted of six skirmishes,” 
with a total loss by the American forces of “four killed and forty | 
wounded, of which latter four were officers. At no place in Porto Rico 
were the Spaniards encountered in large numbers, nor did they: offer 
much resistance when met. This was in part due to the clever tactics 
adopted by the individual American commanders at each of the engage- 
ments, and in part due to the general plan of campaign, for which Gen- 
eral Miles should receive full credit. The campaign in Porto Rico had 
been well conceived and skillfully executed.” 4 The fact must not be 
overlooked, however, that the Porto Ricans themselves are entitled to 
receive their full share of credit for the general outcome of this campaign. 
As a factor to be reckoned with in any attempt to invade the island, it 
can not be denied that the attitude of the native population of Porto 
Rico had an important effect in determining the rapid success of this 
campaign, which undoubtedly had, in its turn, a most pronounced in- 
fluence towards peace. It would seem, therefore, pertinent and fair to 
state here, as briefly as possible, how the native population of the island 
received the American forces upon their landing in Porto Rico. 


u Alger, supra, pp. 316-317. 
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3. RECEPTION ACCORDED TO THE AMERICAN FORCES BY THH PORTO 
RICANS: ITS JUSTIFICATION 


“Whatever may have been the attitude and feelings of the Spanish 
officials and the Spanish troops,” says Mr. Hall, “there can be no doubt 
that the Porto Ricans themselves welcomed most enthusiastically the 
advent of the Americans and the dawn of anew era. The joy manifested 
at the sight of invaders in a conquered country was most extraordinary, 
and we can affirm with truth that it had no parallel in history.” General 
Miles himself, writing to the Secretary of War from Ponce, under date 
of July 30, after stating some of the reasons why he decided to take the 
harbors of Guánica and Epa, said: 


We have now landed in'a perfectly healthy country, well settled, and 
where, if necessary, a large amount of beef can be obtained and also . 
transportation, and under the circumstances, in my mind, much more 
suitable and more important, in a strategic way, than the other point; 
besides ample time will be furnished here for thoroughly organizing the 
expedition before the march, and for creating a favorable impression upon 
the people. Every precaution has been taken to notify transports com- 
ing to proceed to this point, a, large number of which have arrived. i 

Marching across the country, rather than under the guns of the fleet, 
will have in every way a desirable effect upon the inhabitants of this 
country. At least four-fifths of the people bail with great joy the arrival 
of the United States troops, and requests for our national flag to place 
over public buildings come in from every direction.’? 


“ Everywhere,” continues Mr. Hall, “the people of Porto Rico 
rushed forward to welcome the invaders, and showered them with 
hospitable attentions. + * * Food, cigars, and wines were pressed 
upon the soldiers * * * and the whole country blossomed with 
star spangled banners. It was one of the most unlooked for and surpris- 
ing things of this most surprising war, as a writer in the National Trib- 
une of Washington observes. Gudnica was the first town taken by our 
soldiers. The enthusiasm was unbounded, and numbers of citizens 
called to pay their respects to the leading officers.” According to the 
same writer, who is rather profuse in his descriptions, the mayor, or 
alcalde, of this town issued a proclamation to the people in which he 


22 Gen. Miles to the Sec. of War, Alger, supra, 306-307. 
n Supra, p. 105. 
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said, among other things rather florid and appropriate to the occa- 
sion: ` 

The starry banner has floated gayly in the valleys of Gu&nica, the 
most beautiful port of this downtrodden land. * * * It is the en- 
sign of grandeur and the guarantee of order, morality and justice. Let 
us join together to strengthen, to support and to further a great work. 
Let us clasp to our bosoms the great treasure which is generously offered 
to us while saluting with all c our hearts the name of the great Washing- 
ton. 

At Yauco, which was the second town taken, the mayor issued a 
proclamation much similar to the preceding one and the people gave 
even greater signs of friendliness towards the soldiers. 

At the city of Ponce, which was formally given over to the Americans 
on July 29th, without the firing of a single shot, the rejoicing of the popu- 
lace seemed to have no limits, and when General Miles entered the city 
he was welcomed by the mayor and cheered to the echo by the citizens 
and serenaded by a band of music, the people applauding with signs of 
approval the “Star Spangled Banner” and other patriotic and a 
American songs and airs. 

At Juana Diaz, Arroyo, Guayama, and every other town ina 
or abandoned by the Spaniards, the natives took very quickly and kindly 
to the American occupation and welcomed the soldiers with open arms. 
There are examples of more substantial cordiality on the part of the 
people towards the Americans. It will suffice however to quote from a 
message sent to the War Department by the Commanding General under 
date of July 31st, the first one received from Ponce, in which, reiterating 
what he had written on the previous day with regard to the reception 
accorded to the Americans by the people, he said: 

Volunteers are surrendering themselves with arms and ammunition; 
four-fifths of the people are overjoyed at the arrival of the army. Two 
thousand from one place have volunteered to serve with it. They are 
bringing in transportation, beef, cattle and other needed supplies. The 
Custom House has already yielded:$14,000. As soon as all the troops 
are disembarked they will be in readiness to move. Please send any 
national colors that can be spared, to be given to the different munic- 
ipalities. 

On the whole it may be said that the practical non-resistance of the 
Spaniards, on the one hand, and the friendliness of the native popula- 
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tion, on the.other, made this campaign an almost uninterrupted trium- 
phal march of the American forces across the island.14 

Some misinformed or ill-intentioned writers, ignorant of Porto Rican 
history, patriotism and character, have endeavored. to ridicule or to 
make this spontaneous ption appear as an abject and slavish sub- 
mission to a new master. | But that statement, if nothing more, is a 
grievous injustice. © Porto Ricans, in the first place are neither cowards 
nor hypocrites. Their unfeigned friendliness and. cordiality towards 
the Americans was sincere.; They did not lack the virility and courage 
to repel the invasion to the full extent of their strength and power, and 
there is no doubt that had they not, considered Americans as friends and 
liberators, history would have been written differently. They received 
the American forces, not as the representatives of a conquering and en- 
slaving nation, but as tho ras of liberty, progress and good govern- 


u The following extracts are taken from an article which appears in Public Opin- 
ton, August 11, 1898, reviewing the comments made by the press of the. United: 
States at large on the reception! accorded to the American’ troops in Porto Rico: 

_ Chicago News: “The Porto) Ricans * * * receivé our soldiers with every 

exhibition of joy; they are y to volunteer under American officers; they do not 
object to such rules as Gen, Miles proposes for them during hostilities; and they are 
ready with the best they have to feed and entertain any one who wears the uniform 
of the United States. ge A 

New Orleans (La) Pica “Tt is worthy of notice that the people of the towns 
in Porto Rico, which have’ so far been occupied by the ‘United States forces, have 
expressed much gratification at the fact.” 

Providence (R. I.) Journal: ‘The people of Porto Rico are very glad to see us, Or 
else they are making the best of what they consider a bad matter. Surely we could 
not ask for s more kindly or effusive greeting. Our soldiers have been bombarded 


with bananas and cigars i of bullets and shells and four-fifths of the population 
are supposed to be genuinely pleased that the sovereignty of Spain is gone forever. 
There never was a more ul progress than the triumphal advance of Gen. 


Miles’ men. The cities threw ppen their gates to him and hail him as their deliverer 
from Spanish oppression. In they show their good sense. j 

Minneapolis (Minn.) J : “The people * * a are the kind of people the 
Americans like. We come bringing them liberty and they welcome us with a resep- 
tion instead of'a battle. There is something inspiring in the idea that our army is 
welcomed * * * in its true mission—that of liberation of the people. * * * 
Where they are not restrained by Spanish garrisons they will welcome us not as for- 
eigners, but as fellow-Americans.” 

Brooklyn Times: ‘The p incipal duty of the United States troops now under the 
command of Gen. Miles in Porto Rico appears to be the distribution of American 
flags, the acceptance of hospitalities.and a seemingly hopelesa.search for the enemy.” 
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ment; as the armies of a nation which, over a century and a quarter 
earlier, had proclaimed to the world in a most solemn and dignified 
manner the fundamental and inalienable rights of all men and peoples 
to life, liberty and the pursuit of happiness, they received them now as 


the representatives of the nation which had gone to war in defense of - 


humanity, civilization and decency; of the nation that had come there 
to expel Spain from her last stronghold in this hemisphere in the inter- 
est of peace, honor and liberty; or as the proclamation, issued to the 
people of the island under the signature of General Miles, had put it: 


In the prosecution of the war against the Kingdom of Spain by the 
people of the United States, in the cause of liberty, justice and humanity, 
its military forces have come to occupy the island of Porto Rico. They 
come bearing the banners of freedom, inspired by noble purposes, to 
seek the enemies of our government and of yours, and to destroy or 
capture all in armed resistance. 

They bring you the fostering arms of a free people, whose greatest 
power is justice and humanity to all living within their fold. Hence 
they release you from your former political relations, and it is hoped this 
will be followed by the cheerful acceptance of the government of the 
United States. 

The chief object of the American military forces will be to overthrow 
the armed authority of Spain and give the people of your beautiful 
island the largest measure of liberty consistent with this military occupa~ 
tion. l 

They have not come to make war on the people of the country, who 
for centuries have been oppressed; but, on the contrary, to bring pro- 
tection, not only to yourselves, but to your property, promote your 
prosperity and bestow the immunities and blessings of our enlighten- 
ment and liberal institutions and government. It is not their purpose 
to interfere with the existing laws and customs, which are wholesome and 
beneficial to the people, so long as they conform.to the rules of the mili- 
tary administration, order and justice. This is not a war of devastation 
and dissolution, but one to give all within the control of the military and 
naval forces the advantages and blessings of enlightened civilization. 


The position of the native population of Porto Rico may, perhaps, be 
better understood if we bear in mind that, although Spain had never 
given as much attention to Porto Rico as she had to her other posses- 
sions, and therefore the government, while practically of the same char- 


18 Annual Report of the Maj. Gen. Commanding the Army, Nelson A. Miles, 
Nov. 5, 1898, Messages, 1898~1899, pp. 31~32. 
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acter, had not been so intolerable as in Cuba and the Philippines, there 
had been for a long time many causes of resentment and disaffection 
towards the Spanish monarchy i in the colony. It would be indeed more 
tedious and tiresome than of any practical consequence at this day to re- 
count one by one, as in a formal indictment against Spain, the varying 
forms which her pitiful colonial policy and despotism assumed at differ- 
ent times in the history of, Porto Rico. Suffice it to say for our present 
purpose that these causes of disaffection and resentment found natural 
expression in a large number: of revolutions aimed at the overthrowing 
of Spanish misrule in the island. Time and again the islanders rose in 
arms against Spain, but always without success. The reason of this is 
to be found in the almost insurmountable difficulties encountered in a 
small and overpopulated; island, where the peculiar topography and 
general conditions of the country naturally made the waging of a success- 
ful war against an over-vigilant master a thing almost entirely out of all 
- human possibility. As early as 1820, long before Cuba had made any 
attempt to throw off the Spanish yoke, the Porto Ricans made an effort 
to obtain their independence. This they did by engaging in a sort of 
war much similar to that carried on by the Cubans in succeeding years. - 
The Spanish supremacy however prevailed, as it also did on several 
_ other occasions in which the Porto Ricans rebelled. The most important 
of these rebellions occurred in 1868, the year of the great Cuban uprising 
known in Cuban history! as the “Great War.” After a short time of 
severe fighting, the Spanish overpowered them again, and the leader of 
the rebels, Dr. Ramón ‘Betances, and other prominent Porto Rican 
patriots, were captured and sentenced to be shot, November 4, 1868. 
But on the very day preceding that date, news reached Porto Rico of 
the fall of Queen Isabella, and in consequence they were released. Since 
that time Porto Rico had not been in arms against Spain. On many oc- 
casions, however, the Spaniards claimed the éxistence of political conspir- 
acies and plots intended to undermine the authority of Spain in the island. 
These plots and conspiracies, as a general rule, were nothing else than an 
easy means employed by them to assert their supremacy over the natives, 
as the Spanish officials were only too willing and too ready to lend them- 
selves to these conspiracies in order to give vent to their hatred of and 
cruelty on the defenseless Porto Ricans, who had no other alternative 
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to this oppression than to march stoically to self-destruction in another 
hopeless dash for freedom. Even as late as the beginning of the Spanish- 
American War, and before any attack upon Porto Rico by the Americans, 
the Captain General and governor of the island, Macias, discovered a, 
conspiracy the purpose of which was to set on foot an insurrection. The 
leaders of this conspiracy, Eduardo Baselga and Damian Castillo, both 
Porto Ricans, were shot a few hours after their arrest. 

On the other hand, the feeling that the United States forces came as 
liberators was in a sense confirmed by General Miles’ proclamation, and 
although undoubtedly there were many who saw in this proclamation 
nothing else than one of those permissible ruses of war which the mili- 
tary commanders usually have recourse to, issued with the deliberate 
purpose of winning the good will and support of the native population, 
yet as this was not a war of conquest or of territorial aggrandizement, 
but a war undertaken in the name of right, humanity and civilization, 
they saw no reason why the people should not trust and welcome the 
Americans as liberators and friends. For any candid observer, unprej- 
udiced and willing to do justice, the arrival of the American forces with 
such promises and under such auspices must have meant more, much 
more to the Porto Rican people than a mere change of sovereignty, or 
the passing as a piece of property from the hands of one master to 
those of another. As said by the editor of La Nueva Era, of Ponce, in a 
leading editorial just a few days after the landing of the Americans in 
Ponce: 

It is an undeniable fact that wherever the American forces have landed 
they have been welcomed by the people as liberators amid the greatest, 
enthusiasm. 

A new era has dawned for this country and is the advent of happier 
times. 

The spectre of suspicion with which we were menaced has disappeared 
forever. We are now sure that the air we breathe j is ours and we can 
breathe it to our fill. 

The labor accomplished by the people of the United States in taking 
this island, and we say accomplished, as nothing can oppose their arms, 
is truly a ‘labor of humanity and redemption, and will be one of the 
greatest glories of the Great Republic. 

Let us render thanks to the Almighty for the blessing, and let us be 
well assured that Porto Rico has before it a future of unlimited progress 
and well-being 
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4. SPANISH OVERTURES FOR PEACE: THE PROTOCOL OF WASHINGTON - 


_On the day following the/landing of the American forces at Gua&nica, 
that is to say, on the 26th of July, 1898, M. Jules Cambon, the French 
Ambassador at Washington} who, with the assent of his Governmeht was 
in charge of Spanish interests in the United States during the war, prey 
sented a communication of the Duke of Alomodévar del Rio, inviting 
the United States to indicate the terms upon which it would be willing 
to make peace.“ Ina nt datod July 30, 1898; Mr. Day answered this 
communication saying, inter alia, that the terms which would be ac- 
cepted by the President, subject to the approval of the Senate of the 
United States thereafter, would be in part the following: 


Second. The President, |desirous of exhibiting signal generosity, will 

not now put forth any demand for pecuniary indemnity. pac ly he 
cannot be insensible to the losses and expenses of the United States inci- 
dent to the war, or to the c of our citizens for injuries to their persons 
and property during the late insurrection in Cuba. He must therefore 
require the cession to the United States, and the evacuation by Spain of 
the Island of Porto Rico d other islands now under the sovereignty of 
Spain in the West Indies. : 


In seeking to find the fundamental reasons ate this dana for the 
cession of Porto Rico, we hight launch into other questions which touch 
. perhaps upon general policies affecting the very existence of the nation, 
and thus quite depart from the main. purposes which moved us to write 
this article. It is a fact, however, that this demand was looked upon by 
the great majority of the vai people, not only as a natural develop- 
ment of the war, and asja legitimate compensation for the great losses 
and expenses of the United States incident to the war, but also as the 
result of the irresistible demand of the people for the total expulsion of 
Spain from this Continent, since with the liberation of Cuba the rule of 
the Spaniards in Porto Rico would have become absurd and dangerous. 
it would have become 4 continual source of disturbance which would 
' have constantly menaced the peace between the United States and Spain, 
for it was hardly to be ted that she would reform and implant a 
really decent system of government in the island. Furthermore,.as we 

‘18 Foreign Relations,- 1898 p. 819. 

U Thid., p. 821. 
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Major-General Miles, Ponce, Porto Rico: 

The President directs that all military operations against the enemy 
be suspended. Peace negotiations are nearing completion, a protocol 
having just been signed by representatives of the two countries. You 
will inform the commander of the Spanish forces in Porto Rico of these 
instructions. Further orders will follow. Acknowledge receipt. 

» By Order Secretary of War, 

H. C. Corbin, Adjutant-General.* 

Although the American forces were at this time in practical control of 
the island, it is impossible to say whether or not the remaining part of 
the campaign in Porto Rico would have been the most difficult for the 
Americans or the most desperate for the Spaniards; but however that 
may be, the fact is that military operations in the island had come to a 
complete and definite end, and thereby the sacrifice of many valuable 
lives had been prevented. 

On the whole it may be said that the United States had won an nae 
able victory over the Spaniards, and that in view of subsequent develop- 
ments, so far as Porto Rico was concerned, the war was practically over. 


5. THE SPANISH EVACUATION: ATTITUDE OF THE PEOPLE 


Soon after the conclusion of the Protocol of Washington, thé Govern- 
ments of the United States and Spain appointed their respective com- 
missioners to arrange and superintend the details of the immediate 
evacuation of Porto Rico and other adjacent islands then under Spanish 
sovereignty in the West Indies,** according to the stipulations of the 
protocol. The said commissioners met at San Juan a few days after their 
respective appointment, and they applied themselves so diligently to 
the task committed to them, that by the 18th of October of the same 
year the evacuation of the island was complete. 

We do not deem it necessary for our present purpose to go into the 
details of this extraordinary event in the history of Porto Rico, which 
signals the moment in which the supreme military rule of Spain, de- 

22 Hall, supra, 102. 

% The military commission to superintend the evacuation of Porto Rico was com- 
posed of the following members: Maj. Gen. John R: Brooke, Rear-Admiral Winfield 
S. Schley and Brig. Gen. William W. Gordon, for the United States; Gen. of Division 
(D. Ricardo) Ortega y Diaz, Naval Captain of the First Class (D. Eugenio) Vallar- 
ino y Carrasco, and Auditor of Division (D. José) Sánchez del Aguila y León, for 
Spain. For. Rel., 808; Spanish Red Book, No. 117, p. 149. 
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feated and ousted, gave place to the successful and victorious military 
authority of the United States over the island. We wish to staté, how- 
ever, that on that occasion, as on many others previously and afterwards, 
the native population of ‘the island showed their éarnest and gincere 
desire to coéperate with the Americans to make the work in hand an 
honorable and iea Owing to this earnest and sincer 
desire and to the inherent law-abiding quality of the people, there was 
not the slightest disturb | ce, and order prevailed throughout the island 
during this very dangerous period. While the native population had 
many and just causes of resentment against the Spaniards, by their 
moderation and generosity, they even encouraged the very bitterest of 
- their ancient enemies, the so-called “voluntarios,” Spanish civilians 
practically armed against the Porto Ricans under pretense of being a 
national militia for the protection of the integrity of the territory, to 
remain in the island and return to their customary occupations, and 
thereby facilitate the completion of the peaceful though hostile military _ 
occupation of the island by the American forces. The evacuation itself 
may be called a transition period during which, from a mere invasion 
and partial occupation of certain districts, the American forces gradually 
came into full military possession of the island.” 


6. THE. AMERICAN MILITARY OCCUPATION FOLLOWING THE RETIREMENT 
f THE SPANISH , FORCES 


As soon as the Spanish evacuation was complete, that is to say, on- 
the 18th of October, 1898, the military control of Porto Rico and its 


3 “War law distinguishes between the invasion and the occupation ‘of a hostile 
territory. * * * Invasion ripens into occupation when the national troops have 
been completely ousted from the invaded territory and the enemy has acquired con- ` 
_ trol over it.” Spaight, Rights of War on Land, 321. “The state of invasion corre- 
sponds to the period of resistance. * * * It ends and gives place to occupation 
when the defending troops, in despair of maintaining their lives, retreat and go off.” 
Pillet, 238, quoted by Spaight, op. cit. 

Although the occupation of the island began as soon as there was any part of it 
' placed under the authority of the hostile army of invasion, the term would apply 
' only to that part of the island where such authority was actually established prior 
to the final evacuation of the Spanish forces. See Article 42 of VI Hague Convention. 
' In the Report of the Military Governor of Porto Rico on Civil Affairs, House Doc., 

Vol. 14, p. 16, are given the dates upon which the American forces occupied the prin- 
. cipal ports of the island. ` , ah 


4 
i 


| 
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adjacent islands and keys passed from Spain to the United States. At 
noon on that same day the Spanish flag was lowered by Gen. Ortega, 
Chairman of the Spanish Commissioners, who had been left by Lieut. 
Gen. D. Manuel Macias, the last of the Spanish Governors-General of 
Porto Rico, to discharge this duty, and after this perfunctory ceremony 
Was performed the American flag was raised over the island. 

. The authority of the United States as military occupant of Porto 
Rico was now complete. This authority, however, was not derived from 
any right of sovereignty appertaining to it after the Spanish troops 
evacuated the island. It is true that at one period of history the mili- 
tary occupant acquired full rights of sovereignty upon the assumption 
that the legal sovereign having vacated the land it became res nullius 
and by the mere fact of his taking military possession of it sovereignty 
itself was in some way transferred to him. But this theory has given 
way to the modern doctrine that military occupation leaves intact the 
sovereignty of the original owner, and the occupant acquires it only at 
the end of the war when the territory is acquired by him either under the 
treaty of peace, or by virtue of the complete extinction of the other 
belligerent.” In this case the United States had gained complete mili- 
tary control over the island partly by actual hostile operations and 
partly by the stipulations of a truce of war looking to a treaty of peace. 
Although practically at peace, until this treaty was duly concluded 
according to its own stipulations, there existed a state of war in the 
island and the relations between the United States and Porto Rico were 
of a purely military character. While, as a matter of fact, the King of 
Spain did not possess any effective muniment of power and the cession 
of Porto Rico was a foregone conclusion according to the terms of the 
Protocol of Washington, yet so long as this cession was not perfected, 
Porto Rico remained, at least technically, under the sovereignty of 


*% Hall, 6th ed., 458 ff.; Taylor, Sec. 568; Spaight, p. 321; Lawrence, 4th ed., 
Sec. 176; Oppenheim, p. 95. ‘But now that the distinction between conquest and 
military occupation is firmly drawn, the source of an invader’s authority cannot be 
looked for in a transfer of that of the territorial sovereign. It is a new authority 
based on the necessities of war and on the duty which the invader owes to the pop- 
ulation of the occupied district. II Westlake, 95-96. “The sovereignty over a 
territory and its population is not transferred till the end of the war, when it may 
pass by cession in the treaty of peace.” Westlake, op. cit.; Spaight, p. 322. 
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Spain. It is true that the United States flag waved over the island, but - 
the national character of the soil and inhabitants were still Spanish. In ' 
legal contemplation Porto Rico continued to be a Spanish province and 
as such its status was that of a foreign country. The United States were 
there merely as a belligerent in military control. As regards the Porto 
Ricans, they still were to be considered as Spaniards and their status ' 
was that of foreigners, technically enemies, since in law they were to be 
considered as still subjects of the Crown of Spain. As inhabitants of 
occupied territory they owed to the United States nothing more than a — 
sort of compulsory submission and obedience, born of military necessity 
and sometimes erroneously called temporary allegiance, which endures 
as long as the military period of occupation lasts.” 

It is to be noted that, having disposed and ousted the Government of 
Spain, the United States was now under obligation, imposed upon it by 
international law, to assume the government of the island and to do all 
in its power to restore and safeguard public safety and social order and 
` afford all possible protection to persons and property in the territory - 
under its military control.” 


z De Lima v. Bidwell, 182 U: 8., 1; Dooley v. United States, 182 U. 8., 222. “Bellig- 
erent or military occupation should ‘also be distinguished from conquest. The rights 
of a military occupant, however absolute, are in no wise those of a sovereign. They 
are merely provisional and based upon military necessity. The occupant may 
not exact an oath of allegiance and his status is not even that of a temporary or 
substituted sovereign. The theory of the “temporary allegiance of the inhabitants’ 
as laid down by some authorities (e. g. by Birkhimer, in Military Government and 
Martial Law, 2d ed., 1904) and our courts, is, therefore, erroneous.” Hershey, Essen- > 
tials of International Law, 408 note, See in this connection Shanks v. Dupont, 
3 Peters, 246. 

“The usage of the world is, if a nation þe not entirely subdued, to consider the 
holding of conquered territory as a mere military occupation, until its fate shall be 
determined at the treaty of peace.” Am. Ins. Co. v. Canter, 1 Pet., 511. 

33 Article XLHI of the Hague convention respecting the laws and customs of war 
on land provides that ‘‘The authority of the legitimate power having in fact passed 
into the hands of the occupant, the latter shall take all the measures in his power to `’ 
restore, and ensure, as far as possible, public order and safety, while respecting, un- 
leas absolutely prevented, the laws in force in the country.” Soott, The Hague Con- 
ventions and Declarations of 1899 and 1907, p. 128. 

As the military occupant by the mere act of the occupation “preventa the legiti- 
mate sovereign from exercising his authority and claims obedience for himself from 
the inhabitants, he has to administer the country not only in the interest of his own 
military advantage, but also, so far as possible at any rate, for the public benefit of 
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We may presume that in the discharge of this obligation, the Presi- 
dent, as the constitutional commander-in-chief of the military forces of 
the United States, was supreme over all existing laws, except as controlled 
by the miles of international law. In the exercise of his authority, accord- 
ing to these rules, he was to respect the local laws in so far as they did 
nôt conflict with military necessity, since it is a principle that the occupa- 
tion of a territory by the enemy does not carry with it a suspension of the 
political or private laws of the occupied district, and that the civil and pe- 
nal laws, on the contrary, are preserved in force, unless they are expressly 
‘and specially abrogated or annulled on account of the necessities of war.” 
It was not so, however, in respect to the provisions of the United 
States Constitution, which cannot extend and do not extend to any 
foreign country. As has already been indicated, although the American 
flag had been raised over the island, Porto Rico did not become Amer- 
ican merely by virtue of this fact, but remained, on the contrary, a 
foreign country. It is evident, then, that, if the provisions of the Con- 
stitution do not extend beyond the territorial boundaries of the United 
States, they could not and they did not extend ez propio vigore to Porto 
Rico. The, President, therefore, was at liberty to act as he saw fit in 
accordance with the dictates of his own judgment as to the best methods 
of enforcing the authority of the United States in the territory under his 
military control, or as to the most appropriate manner of effecting the 
local administration of civil affairs, or, finally, as to the best expedients 
to be resorted to in order to meet the peculiar conditions which might be 
encountered in the island. As the: highest representative of this country’s 
authority, we may presume also that he was, nevertheless, not altogether 
exempt from all restrictions, and that, so far as practicable, he was con- 
trolled in his action by the fundamental principles of American govern- 
ment, which, although not in force in Porto Rico, he was to regard as a 
guiding light in the exercise of his extraordinary powers.™ 
the inhabitants. ` Thus the present international law not only gives certain rights to 
an occupant, but also imposes certain duties upon him.” II Oppenheim, 206. See 
in this connection Cross ef al. v. Harrison, 16 How., 164; Fleming et al. v. Page, 9 
How., 603; New Orleans v. Steamship Co., 20 Wall., 387; Dooley v. United States, 
182 U. S., 222. 


* Halleck, Vol. 2, p. 444; Spaight, op. cit.; Westlake, p. 96, note 1. 
% “The right of one belligerent to occupy and govern the territory of the enemy 
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As the representative of the President, the military governor of Porto 
Rico è! had absolute and complete control, not only over the army, ‘but 
also over the civil population of the island, and whatever orders he saw 
fit to issue had the force of law. In the exercise of his powers, he 2 WAS, 80 
to speak, in the shoes of the President, and, except as controlled by orders 
emanating from him, his will was supreme over all existing laws in ~ 
practically the same manner as the President’s would be.** The civil 
population, as above suggested, was to submit to the orders issued by 
the governor, in fulfillment of their duty of quiescence, a position which 
has been compared with that of prisoners of war on parole or of persons 
who are let free under implied recognizances for their good behavior. In. 
case of disobedience or misbehavior, their property might be escheated, 


‘while in its military possession, is one of the incidents of. war, and flows directly from 
the right to conquer. We, therefore, do not look to the Constitution or political 
institutions of the conqueror for authority to establish a:'government; for the territory 
of the enemy in his possession, during its military occupation, nor for the rules by 
which the powers of such government are regulated and limited. Such authority 
and such rules are derived directly from the laws of war, as established by the usage 
of the world, and confirmed by the writings of publicists and decisions of the courts, 
in fine, from the law of the nations. Halleck, op. cit.; quoted, apparently with ap- 
proval, by Mr. Justice Brown in delivering the opinion of the court in the case of 
Dooley v. United States, 182 U. 8., 222, at bottom of p. 230. 

31 Very shortly after the signing of the peace protocol, General Miles, who, at the 
time, commanded the United States forces, withdrew from the island, relinquishing 
personal command to General Brooke. 

After General Miles’ departure, by assignment of the President, the command of 
the troops devolved upon Gen. John R. Brooke, U. 8. Army, and when the Spanish 
evacuation was complete and the military control of the whole island passed from 
Spain to the United States, October 18, 1898, General Brooke, by virtue of such 
assignment, became the first military governor of Porto Rico during this second 
period of American military activities in the island, which is properly designated as 
the military occupation of Porto Rico by the United States forces. On December 9, 
1888, Gen. Brooke was recalled to the United States, and i in pursuance of the orders 
of the War Department, Maj. Gen. Guy V. Henry, U. S. V., became commander of 
the Department of Porto Rico. On May 9, 1899, Maj. Gen. Henry was relieved upon `’ 
his own request, and Brig. Gen. George W. Davis, U. S. V., by the direction of the 
President, assumed command of the department and the sities of military. governor. 
House Doc. Vol. 14; p. 17. 

32 So far as the military government of the occupied territory was concerned, the 
only directions and instructions given by the President are contained in General 
Orders 101, series of 1898, which embodied in substance all the prescriptions of 
duties, powers and responsibilities devolving upon the military governors of Porto 
Rico during.this period of military occupation of the island. 
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fines might be imposed upon them, they might be imprisoned, or, in 
extreme cases, they might be put to death, as the necessities of the case 
should demand.” 

In conclusion, it may be said that in a legal sense the relations be- 
tween the United States and Porto Rico during this incipient period 
Gere merely those subsisting between a military occupant and the occu- 
pied territory still belonging to the enemy. There were, however, cer- 
tain facts to be taken into consideration as determining the respective 
attitude of each party with. regard to the other. While the United 
States was assuming the réle of conqueror of the island by sheer force of 
arms, the native population, the Porto Ricans, far from being considered 
as enemies deserving a strict military rule, were called in as friendly 
coéperators in the work of restoring the government of the island to 
normal conditions in reference to matters pertaining to the administra- 
tion of local civil affairs. 

As the relations between citizens continued, of course, to be governed, 
as far as practicable, by the municipal laws in force, these, of necessity, 
were left substantially as before with only such alterations or modifica- 
tions as the military authority, from time to time, saw fit to introduce. 
These alterations and changes, intended as they were to meet the new 
conditions which had developed in the island, were ordered In many 
instances only after detailed consultation with promment Porto Ricans, 
whose learning and experience were highly appreciated by all the mili- 
tary governors of Porto Rico, who endeared themselves to the Porto 
Rican. people, not so much for their efficiency in the delicate discharge 
of their functions, which is entitled to Just and due commendation, as 
may be gathered from the Report on Civil Affairs, submitted by the 
last military governor, Brig. Gen. Geo. W. Davis, U. S. V., to the Sec- 
retary of War on November 22, 1901,34 but for their great and evident 
desire to enforce in Porto Rico whenever possible, not precisely a strictly 
military rule with all its unbearable severity, for which there was no 

33 “í Indeed, the entire relation between the invaders and the invaded,” says West- 
lake, ‘op. cü., “so far as it may fall within the criminal deportment whether by the 
intrinsic nature of the acts done or in consequence of the regulations made by the 
invaders, may be considered as taken out of the territorial law and preferred to what 


is called martial law.” 
34 House Doc. No. 2. 
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occasion, but the will of the people, as voiced by the leaders of Porto 
Rican public opinion and thought. a 


7. THE SIGNING OF THE TREATY OF PARIS AND THE MILITARY RÉGIME 
FOLLOWING THH RATIFICATION OF THAT TREATY s 
The commissioners who, pursuant to Article V of the Procotol of 
Washington, were to negotiate a treaty of peace upon. the basis laid 
down in said prócotol between the United States 'and Spain, being duly 
appointed by their respective governments,” met at Paris on the firet 
of October, 1898, and, after prolonged negotiations extending over a 
period of more than two months, on matters referring to Porto Rico only 
in a few particulars, they agreed upon the terms of a treaty of peace, ’ 
‘which is now known as the Treaty of Paris. This treaty, which was 
signed at the said City of Paris on the 10th of December, 1898, contained, 
among others, the following stipulations: 


ArtTiIcLH H 


Spain cedes to the United States the Island of Ports Rico and other 
islands now under Spanish sovereignty in the West Indies. * * * 


ARTICLE LX 


Spanish subjects, natives of the Peninsula, residing in the territory 
over which Spain by the present treaty relinquishes or cedes her sover- 
eignty, may remain in such territory or may remove therefrom, retain- 
ing in either event all their rights of property, including the right to sell 
or dispose of such property or of its proceeds; and they shall also have 


3 The peace commissioners or plenipotentiaries were as follows: 

For the United States: William R. Day, formerly Secretary of State, Cushman K. 
Davis, William P. Frye, and George Gray, Senators of the United States, and White- 
law Reid, formerly Minister Plenipotentiary of the United States to France, as 
commissioners, and John Bassett Moore, as Secretary; 

For Spain: Eugenio Montero Rios, President of the Senate, Buenaventura de 
Abarzuza, Senator, José de Garnica, Associate Justice of the Supreme Court of Jus- 
tice, Deputy to the Cortes, Wenceslao Ramírez de Villa Urrutia, Minister Plenipo- 
tentiary to Belgium, and Rafael Cerero, General of Division, as Commissioners, and 
Emilio de Ojeda, as Secretary. Senate Doc. No. 62, pp. 16-19. 
`% For the protocols of the sessions of the peace commission and correspondence of 
the members thereof with their respective governments, see Senate Doc. No. 62, 
55th Cong., 3d Seas.; For. Rel. 1898, pp. 904 ef seq., and Spanish Red Book, 1898, Con- 
Terenci Mi Par y Tzolodo de Rod da 10-da Dene de 1908, pp. 303 ef seg. 
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the right to carry on their industry, commerce and professions, being 
subject in respect thereof to such, laws as are applicable to other for- 
elgners. In case they remain in the territory they may preserve their 
allegiance to the Crown of Spain by making, before a ‘court of record, 
within. a year from the date of the exchange of ratifications of this 
treaty, a declaration of their decision to preserve such allegiance; in 
default of which declaration they shall be held to have renounced it and 
to have adopted the nationality of the territory in which they may re- 
side. 

The civil rights and political status of the native inhabitants of the 
territories hereby ceded to the United States shall be determined by the 


_ Congress. 
ARTICLE X 


The inhabitants of the territories over which Spain relinquishes or 
cedes her sovereignty shall be secured in the free exercise of their re- 
ligion. 


There were also provisions concerning various matters more or less 
affecting Porto Rico or individuals residing or having their homes in 
the island, in respect to their persons or property, and to property 
belonging to the public domain, as well as to judicial proceedings pend- 
ing at the time of the exchange of ratification of the treaty, rights of 
property secured by copyrights and patents acquired by Spaniards in 
Porto Rico, privileges extended to Spanish scientific, literary and 
artistic works, the establishment of Spanish consular offices and treat- 
ment of the merchant vessels of each government by the other in respect 
of port charges, etc. 

By Article XVII it was likewise stipulated that this treaty should be 
ratified by the President of the United States, by and with the advice 
and consent of the Senate thereof, and by her Majesty the Queen Regent 
of Spain, which was in accordance with the constitutional provisions of 
both countries; and that the ratifications should be exchanged at Wash- 
ington within six months from the date thereof, or earlier if possible.* 

It is to be observed that by this last stipulation the negotiators, 
pursuant to Article V of the Protocol of Washington, made the opera- 


x The English text of the treaty will be found in Compilation of Treaties in Force, 
1899, pp. 595 et seq.; also in Senate Doc. No. 62, supra, pp. 1 to 12, first part, and 
pp. 3 to 11, second part; and also in For. Rel. 1898, pp. 831-840. For the Spanish 
text see the Spanish Red Book, 1898, pp. 303-315: also Olivart, Tratados de Espana, 
XI, 461-472. 
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tion of the whole treaty to depend on the ratification and exchange of 
ratifications of said instrument at the time and place therein set forth 
and provided. So long as this was not accomplished, the status of the 
island and its inhabitants necessarily remained as before; for although 
the mere signing of the treaty had in fact an immense political signifi- 
cance and the exchange of ratifications, as a principle of internationaf 
law, was to be considered as having a general retroactive effect, dating | 
back to the time of such signing as respects the rights of the high con- 
tracting parties, the treaty itself did not become operative till the ex- 
change of ratifications, and consequently could not as yet have any 
legal effect whatever upon the island or its inhabitants.” It is, therefore, 
evident that the period of military occupation, starting with the with- 
drawal of the Spanish troops and government from Porto Rico, was not 
interrupted by the mere signature of the treaty, since it did not operate 
to alter the relations then existing between the United States and Porto 
Rico, although it did in reality make more probable than ever the forth- 
coming change originally contemplated by the Procotol of Washington.” 
= But after the treaty was ratified and its ratifications were exchanged 
at the City of Washington, which was accomplished on April 11, 1899, 
the whole situation changed, since by that solemn act the treaty became 
in full force and effect and all its provisions were rendered operative by 
its mere realization. On that date, although referring back to the time 
of signing, the cession of Porto Rico by Spain to the United States 
became an accomplished reality in law as well as in fact, and consequently 
the relations between the United States and Porto Rico entered into a 
new stage,” of which we shall speak hereafter. 

For the present we shall confine our discussion of the subject to a brief 
consideration of ‘the general nature and character of the government 

#8 United States v. D’Auterive, 10 How., 600; Haver v. Yaker, 9 Wall., 32; Hall, 
International Law, 4th ed., p. 349; Butler, Treaty Making Power of the United _ 
States, sec. 383; Crandall, Treaties, Their Making and Enforcement, pp, 213-214. 

* Downes v. Bidwell, 182 U. 8., 244. 

© Tbid.; Dooley v. United States, supra. 

The ahanon of the treaty was advised and consented to by the Senate of the 
United States on February 6, 1899, by a vote of 57 to 27, and the treaty itself was 
ratified by the President on February 7, 1899, and by Her Majesty the Queen Regent 


of Spain on March 19, 1899. Treaties in Force, 1809, p. 595; ee supra, 474 
(note 1). 
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which followed the formal acquisition of Porto Rico by the United 
States. 

In the first place, it must be remembered that the government which 
was then existing in the island was founded upon the laws of war, and 
that as a strictly military government its powers were superior to all laws 
fo force, and thus it could change, alter or abrogate any or all such laws 
in accordance with the peculiar military necessities that should arise. 

As one of the immediate effects of the Treaty of Paris was to put an 
end to the fictitious state of war which, in a technical sense, had endured 
in the island after the notification of the signing of the Protocol of Wash- 
ington to the commanders of the opposing forces, it would seem that the 
military rule which had been called into existence by the war became 
unjustifiable and unnecessary upon the exchange of ratifications of 
that treaty, especially so if it is taken into account that actual peace 
and order existed throughout the whole length and breadth of the island 
during all the time of the military occupation. 

It is not meant by this to suggest, however, that the government then 
subsisting in Porto Rico was to be considered as ceasing or being defunct 
from the moment that the Treaty of Paris became effective. On the 
contrary, as Congress, which upon the act of cession became the only 
power under the Constitution having authority to legislate for the newly 
acquired territory, had adjourned, after ratifying the treaty, without 
making the slightest provision for the future management or disposition 
of the island, a situation was created which, on account of its very 
anomalous features, imperatively demanded, that the same military 
régime be preserved and continued as a government de facto. Under 
the circumstances, there was no other alternative but the suppression of 
all authority, which would imply a state of lawlessness, of political dis- 
order, in a word, anarchy, and this, in the present state of the world, even 
the most cultured people could not afford to wish for or even to tolerate.” 

As a matter of fact, this solution was nothing more than military force 
applied for the retention of the island until Congress should decide what 
disposition was to be made of it. This force carried with it authority, 
and since the commanding general in the island was without specific 
instructions to regulate his administration of civil affairs according to 

41 De Lima v. Bidwell, supra.; Dooley v. United States, supra. 
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any theory of the extension or denial to Porto Rico of the constitutional 
guarantees, which were now the only ones that could protect the in- 
habitants against the misuse or abuse of powers, or restrict or control,the 
governor in the exercise of an honest and sound judgment as to’ the 
advisability of changing, altering or annulling existing laws or creating 
new ones for the better protection of the civil population in their persons? 
properties and mutual relations, he proceeded to exercise the same 
functions as before, abolishing many laws and establishing others, 
among which may be mentioned, to the honor of General Davis, the 
institution in Porto Rico of that bulwark of American liberties, the writ 
of habeas corpus, and trial by jury in criminal cases. 

It is to be remarked, however, that while this government was in fact 
a mere continuation of the former, since there was no real change made 
in its organization, methods or appointments, and pro hac vice was to be 
considered as empowered to retain the direction, management and con- 
trol of public affairs, its powers extended only to the preservation of the - 
established order of things until the proper and legitimate constitutional ` 
authority having jurisdiction of the matter, the Congress, should make 
such provision as it might consider proper and fit to the new conditions 
developed. In a sense this government might be deemed to be an 
entirely new one. Although military in character, as the former, it was 
of a different nature from its predecessor. This new military régime was 
not international: in its nature, as the reasons which prompted its estab- 
lishment were not such; it was rather a municipal affair, since its founda- . 
tions were to be found, not in an international obligation, but rather in a 
constitutional necessity arising out of conditions purely internal in their 
nature, significance and scope. With the cessation of the war, the old 
government having lost its international nature, became, ipso facto, by 
virtue of the cession, a national institution, subject to all the limitations 
imposed upon its powers by the Constitution. As one of the immediate 
constitutional effects of the cession was to place the island directly under 
the exclusive legislative authority of Congress, it would seem to follow 
that, m the absence of urgent military necessity, the subsisting govern- 
ment was purely administrative in character, and had no legislative 


42 Report of the Military Governor, supra, p. 26. 
Raymond v. Thomas, 91 U. 8., 712. 


, RELATIONS BETWEEN UNITED STATES AND PORTO RICO 911 
functions to perform either to enact new laws or to change existing ones. 
As an extension of the executive department of the central government, 
it was subordinate to the local laws in so far as they did not conflict. 
with the political character, institutions and Constitution of the United 
States. ** 
¢ The question as to whether or not the military governor went beyond 
his power in legislative matters would seem to be of no consequence 
whatever at this late day, especially if we take into consideration the 
fact that Congress finally, a year and a day afterwards, October 12, 1900, 
passed a law to “temporarily provide revenues and a civil government 
for Porto Rico, and for other purposes,” in which there was a provision 
to the effect that the laws and ordinances of the island then in force 
should continue in full force and effect, except as altered, amended or 
modified in the Act itself, or as altered or modified by military orders 
and decrees in force when. the said Act should take effect, and so far as 
. the same were not inconsistent or in conflict with the statutory laws of 
the United States not locally inapplicable, or the provisions thereof, until 
altered, amended or repealed by the legislative authority thereinafter 
provided for Porto Rico by Act of the Congress of the United States.* 

It would seem, as stated by General Davis in his report on civil affairs 
in Porto Rico,* that the military commanders in legislating upon local 
affairs, during the whole period of military government in Porto Rico, 
correctly interpreted the wishes of the President; moreover, as may be 
collected from the law above referred to, all the military orders of a 
legislative character were approved and confirmed by Congress and 
incorporated into the laws of Porto Rico until repealed or modified by 
the local legislature. Some of these orders have been, of course, altered, 
modified or abrogated by that body, but there are still many which form 
part of those laws, which is certainly the highest tribute that could be 
paid to their wisdom, fairness and justice. 

Although the report of General Davis on civil affairs in Porto Rico 
does not seem to make any particular attempt to show how the Porto 


ti Chicago, Rock Island and Pacific Railway Company v. Glinn, 114 U. S., 542; 
Strother v, Lucas, 12 Pet., 410; De Lima v. Bidwell, supra; Downes v. Bidwell, 
182 U. 5., 288. 

“U.S. Stat. at Large, Vol. 31, p. 77. 

* Report of the Military Governor, supra, p. 27. 
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Ricans contributed to the magnificent success of the government of 
Porto Rico during the whole military régime, from a careful perusal of 
that report it may be fairly collected that their contribution was not 
small-or unimportant; on the contrary, their efficiency and reliability 
may be held in many cases to have been the most valuable source of help 
and assistance, not only as subordinate public servants, but as co? 
workers with the administration on account of their recognized ability’ 
and knowledge of local affairs, conditions and aspirations. Quite apart 
from the writer’s remarks, although founded as they are on his own pri- 
vate observation, and judging merely from the testimony of persons 
intimately connected with that government, as well as those who may 
have any real opportunity to form an honest and unprejudiced opinion 
about Porto Ricans generally, it will be found that they certainly are 
deserving of a large participation in the honor of promoting the success 
of the government, not merely for their special contribution in govern- 
mental matters, but also and more especially for their unimpeachable - 
devotion to a faithful discharge of their obligations and duties, whether 
in high official positions of trust or in the plain status of mere law- 
abiding citizens. | | 

.  Pupro Capdé-Ropriaune. - 
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EDITORIAL COMMENT 


THE QUOTATION FROM THE JOURNAL IN THE DECISION OF THE BRITISH 
PRIZE COURT IN THE CHICAGO MEAT PACKERS’ CASHS 


In the course of the opinion of the British Prize Court in the cases of 
the Kim, the Alfred Nobel, the B. Bjornson and the Fridland, the learned 
President of the court, Sir Samuel Evans, took occasion to make the 
following statement: 


Before I conclude I will make reference to an opinion expressed towards the end 
of last year by a body of men eminent as students and expositors of International 
Law in America, in the editorial comment in the American Journal of International 
Law, to which my attention was called by the Law Officers. Amongst them I need 
only name Mr. Chandler Anderson, Mr. Robert Lansing, Mr. John Bassett Moore, 
Mr. Theodore Woolsey, and Mr. James Brown Scott. 
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It is as follows: 
“In a war in which the nation is in arms, where every able-bodied man is under 
arms and is performing military duty, and where the non-combatant population is 


organized so as to support the soldiers in the field, it seems likely that belligerenta 
. will be inclined to consider destination to the enemy country as sufficient, even in 


the case of conditional contraband, especially if the Government of the enemy posses- 
ses and exercises the right of confiscating or appropriating to naval or military uses 
the property of its citizens or subjects of service to the armies in the field.” j 

I cite this, not of course as any authority, but of showing how these eminent Ameri- 
can jurists acknowledge that International Law must have regard to the actual cir- 
cumstances of the times. 

I have not in this judgment followed the odurse thus indicated by them as a likely 
and reasonable one in the present, state of affaire. I have preferred to proceed on the 
lines of the old recognized authorities. 

The passage quoted from the JOURNAL appears in an editorial com- 
ment on Contraband of War in the January; 1915 number, page 210 
at page 212. 

According to the statement of the court, the quoted passage from the 
JOURNAL'S editorial comment was not cited as having any authority in 
the decision of the cases and was not followed in the judgment which 
was delivered, but the learned judge’s characterization of the passage 
- “as showing how these eminent American jurists acknowledge that 
international law must have regard to the actual circumstances of the 
times” and his assumption that the course indicated was regarded by 
the editors of the JOURNAL ‘‘as a likely and reasonable one in the present 
-~ state of affairs” does not seem to the Editor-in-Chief of the JOURNAL, 
who was solely responsible for the contents of the comment in question, 
to be borne out by the language used and quoted. The phrase in ques- 
tion was chosen to avoid an expression of opinion of jurists of 
neutral countries and it confined itself to the bellsgerents; and it is 
not fairly open to be interpreted as in any sense a statement or 
acknowledgment by American jurists of what “international law must” 
or ought to “have regard to.” The United States is not a belligerent, 
and as far as the writer’s information goes, it does not expect to be. 

Nor is the language fairly susceptible of the interpretation that, 
should belligerents adopt the course referred to, their action would 
be regarded by American jurists “as a likely and reasonable one in 
the present state of affairs.” Any statement or reference, either di- 
rectly or indirectly, as to the probable attitude of the members of 
the Board of Editors of the American Journal of International Law, 
or of any other American jurists, was foreign to the intention of the 
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writer of the comment. The words quoted were intended to indicate 
and did indicate in concise form the probable attitude of the bellig- 
erents in the circumstances referred to. The language used was not 
suggested by any expressions on the subject, either oral or written, 
by any member of tbe Board of Editors or by other American jurists, 
kut was based upon expressions contained in the notes of Great Britain 
to the United States, on the subject of neutral trade. 


THE NINTH ANNUAL MBETING OF THE AMERICAN SOCIETY OF INTER- 
NATIONAL LAW 


The annual meeting of the American Society of International Law, 
which usually takes place in the last week of April, was, as announced 
in the April number of the JOURNAL, postponed by the Executive Com- 
mittee until the meeting of the Second Pan-American Scientific Congress 
in Washington, December 27, 1915 to January 8, 1916, so that the 
Society might accept the invitation of the Congress to meet in connec- 
tion with its Sub-Section on International Law. The Committee on 
the Ninth Annual Meeting of the Society has recently held a meeting 
and decided upon the arrangements which should be made for the annual 
meeting. The Committee had the choice of adopting the topics of the 
Sub-Section on International Law of the Congress as the program for 
the Society, and thus merge the two meetings into one. Inasmuch as 
the American international lawyers who have consented to speak upon 
the subjects of the program of the Sub-Section on International Law 
are all prominent members of the Society, and since it would be highly 
desirable for the Society to have as speakers at its meeting some of 
the eminent South American publicists who will attend the Congress, 
the proposition of consolidating the two meetings into one seemed en- 
tirely feasible and desirable in some respects. The plan, however, was 
open to serious objection from the point of view of the Society, which 
has not failed to hold an annual meeting regularly each year since its 
organization nearly a decade ago, and the printed proceedings of its 
annual meeting are the most important part of its remarkable and use- 
ful career. It was felt that to merge the two meetings would result in 
the loss of the identity of the Society’s meeting this year and deprive 
the Society of its customary printed proceedings, except, perhaps, in 
the form of reprints of the proceedings of the Sub-Section on Inter- 
national Law of the Congress. 
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_ After carefully considering both plans the Committee decided that 

the Society should have a meeting of its own with a separate program 
and different speakers, but in order to prevent a congestion of speakers 
and topics it was thought best to make the Society’s program a: Ifttle 
shorter than usual and to adopt the topics of the SubSection on Inter- 
national Law of the Congress as a part of the program of the Society - 
This will, of course, include the printing of the addresses and discus- 
sions in the Sub-Section on International Law as a part of the proceed- 
ings of the Society. This arrangement will enable the members of the 
Society to accept the invitation of the Congress to attend and take part: 
in the meeting of the SubSection on International Law, and the courtesy 
will be reciprocated by the Society extending an invitation to the visit- 
ing publicists to attend and participate in its meeting. 

The program of the Sub-Section on International Law of the Scientific 
Congress, which has been made a part of the program of the meeting of 
the Society, is as follows: . 

I. The relation of international law to national law in American countries. 

Il. The study of international law in American countries and the means by which 
it may be made more effective. 

III. How can the people of the American countries best be impressed with the 
duties and responsibilities of the state in international law? 

IV. Are there specific American problems of international law? 

V. The attitude of American countries toward neera dona! arbitration and the 
peaceful settlement of international disputes. 


VI. Should international law be codified? And if so, should it be done through 
governmental] agencies or by private scientific societies? 


It has been frequently suggested that the Society doia give a larger 
consideration to questions of international law which are of especial in- 
terest in the American countries, but the committees in ċharge of the an- 
nual arrangements have not heretofore adopted a continuous plan for 
covering a certain field of international law and have preferred to select 
- subjects which each year seem likely to be most interesting and useful 
for discussion at that particular time. Very often subjects of especial 
interest to American countries have been chosen. The program of the 
SubSection on International Law of the Pan-American Scientific Con- 
gress deals primarily, as would naturally be expected, with topics of inter- 
national law from an American point of view, and the incorporation of 
these topics into the program of the Society will, no doubt, be pleasing 
to those members who take a special interest in Latin-American affairs 
and problems. 
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There is also a feeling among the members that the Society should not 
confine its work to certain branches of international law to the exclusion 
of other branches, that international law is or should be of general appli- 
cation the world over, that whatever affects one nation will affect the 
othera*and that it would not be good policy for the Society to create 
or encourage, even inadvertently or unconsciously, the feeling that 
certain branches of international law are especially applicable to certain 
localities and that, therefore, subjects of equal interest to the science in 
general should form a permanent part of the Society’s programs. 

The European War has raised a number of questions of fundamental 
importance wherever nations recognize international law as having any 
application in their relations with other states. A meeting of the Society 
at this time, which would ignore the discussion of these questions, would, 
it is believed, consciously overlook one of the chief objects of the So- 
ciety. The most important of these questions have accordingly been 
included in the following program which has been adopted by the Com- 
mittee for discussion by the members of the Society and which, taken 
in connection with the topics of the Sub-Section on International Law of 
the Congress, forms the completed program of the Ninth Annual Meet- 
ing of the American Society of International Law: 


1. Opening address of the President. 

2. The duties and obligations of neutral governments, parties to the Hague con- 
ventions, in case of actual or threatened violations by belligerents of the stipulations 
of the said conventions, 

3. What means should be provided and procedure adopted for authoritatively 
determining whether the Hague conventions or other general international agree- 
ments, or the rules of international law, have been violated? In case of violations, 
what should be the nature of the remedy and how should it be enforced? 

4, What modifications, if any, should be made in the law and practice as now ap- 
plied by the principal maritime nations concerning the following subjects of inter- 
national naval law, in order, under the conditions of the modern interdependence of 
nations, adequately to safeguard the interests of both neutrals and belligerents: 
(a) Contraband, (b) Blockade, (c) Continuous Voyage, (d) Visit and Search? 

5. Is a uniform law of neutrality for all nations desirable or practicable? If so, 
what are the principles upon which such a law should be based, and what generally 
should be its provisions? 

6. How can the American Society of International Law best co-operate with similar 
societies in the other American Republics in promoting their common objects? 


Tt will be observed that the sixth question of this program contemplates 
co-operation between the American Society of International Law and 
similar societies in other American Republics in promoting their common © 
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objects. The purpose of the American Society of International Law is 
not merely to consider questions of international law and to enable its 
members to express their views regarding them, but, as stated in the 
constitution of the Society, “to foster the study of international Jaw and 
promote the establishment of international relations on the basis‘of law 
and justice.” This statement of the object of our Society would, it is, 
believed, be equally descriptive of the aims and purposes of any society 
of international law wherever founded. The founders of the American 
Society, however, felt that to accomplish its purpose they should look 
forward to co-operation with similar societies in other countries, as inter- 
national opinion can best be created by agencies and forces acting within 
the different.countries. Therefore; in drafting the constitution, it was 
expressly stated that “for this purpose [the establishment of inter- 
national relations on the basis of law and justice] it will co-operate 
with other societies in this and other countries having the same object. e 

Our readers have been hitherto informed in these columns 1 concerning | 
the progress made in the formation of national societies of international 
law in each of the American Republics to be affiliated with the larger 
' body to be known as the American Institute of International Law, 
composed of five members recommended by each of the national soci- 
eties.? At the date of the present writing, national societies of inter- 
national law have. been founded in seventeen American Republics in 
addition to the United States, and in the remaining countries such 
societies are in process of formation. It is hoped that before the meeting 
of the Second Pan-American Scientific Congress the announcement will 
have been made that national societies have been formed in every Amer- 
ican country. At the last meeting of the American Society of Interna- 
tional Law, the Society voted to affiliate with the American Institute 
of International Law and authorized the President to take the necessary 
steps.2 This action has been taken and the American Society of Inter- 
national Law is now in a position to co-operate directly with the societies 
of international law formed in the countries of the American. continent 
or indirectly through the American Institute. It is hoped that the dis- 
cussion on question 6 will bring out suggestions for practicable and use- 
ful co-operative effort. 


1 Vol. 6 (1912), p. 949; Vol. 7 (1913), p. 168. 

2 This Institute is the subject of a separate comment in this number of the JOURNAL, 
p. 923. 

* Proceedings, 1914, p. 231. 
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The meeting of the Society will be held at the Shoreham Hotel, 
Washington, and December 28-30 are the dates tentatively agreed upon, 
pending a definite announcement of arrangements by the Sub-Section 
on International Law of the Pan-American Scientific Congress. As 
usual, a detailed program will shortly be printed and sent to each member 
of the Society, giving the dates of the different addresses and discussions. 
"The meeting will close with the i banquet, with the President 
of the Society as toastmaster. 


THE PAN-AMERICAN SCIENTIFIC CONGRESS 


The First Pan-American Scientific Congress sat at Santiago, Chile, 
from December 25, 1908, to January 5, 1909, and was the first scientific 
congress in which representatives from all of the American Republics 
were present. Three Latin-American Congresses had met—namely, at 
Buenos Aires in 1898, at Montevideo in 1901, and at Rio de Janeiro in 
1905. Exclusively Latin-American Congresses showed that at least the 
‘scientists of the Latin-American world were willing to come together, 
and their success apparently suggested the possibility of an All-American 
Congress, which should include representatives from the United States. 
An invitation was extended to the United States and accepted. The 
various institutions of learning sent representatives, good feeling pre- 
vailed, and the desire was expressed on all hands to have the next meet- 
ing in the United States. The Congress unanimously voted in favor of 
holding the meeting here, the United States accepted the invitation, 
and the Second Pan-American Scientific Congress will meet in the last 
days of the current year and in the opening week of 1916 at Washington 
under the auspices of the Government of the United States. 

A congress of this kind has a very large program, as the aim and pur- 
pose is to bring together leaders of thought, scholars, and publicists of 
all the American countries, and to have subjects included in the program 
of a general interest to all the American countries, in which American 
scientists are interested, and in the discussion of which they will partici- 
pate. The First Congress was divided into nine sections, in one of which 
the subject of international law received a great deal of attention. The 
point of greatest interest was that raised by Sefior Alejandro Alvarez of 
Chile as to whether there can be said to exist a special American inter- 
national law. Sefior Alvarez presented a paper on this subject, as did 
also Professor Sa Vianna of Brazil. As the result of very great discussion 
the Congress adopted the following resolution: - 
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The First Pan-American Scientific Congress recognizes that in the New World 
there exist problems sui generis and of a character completely American; and that 
the states of this hemisphere have regulated by means of more or less general treaties, 
matters which interest only themselves or which, though of a universal interest, have 
as yet not been incorporated in a world-wide convention. In this last case there*have 
been incorporated in international law principles of American origin. TH sum of 
these materials constitutes what may be called American problems and situations 
in international law. The Congress recommends to all states of this continent thet 
in their faculties of jurisprudence and the social sciences, there shall be given special 
attention to the study of this subject. 


As pointed out in an editorial comment in the JOURNAL for April, 
1909,1 the mover of this resolution, Señor Alvarez, “did not desire to 
propose the establishment of a separate system of international law, but 
intended merely to point out the fact that on account of the diversity of 
origin of political institutions, of historical development, and of natural 
conditions, there exist on the American continent a series of special and 
characteristic problems which require special attention, and which can- 
not be solved by a merely imitative study of the established principles of 
European international Jaw. As in certain matters, America has led the 
way in the past, so also, in the future, it is desirable that her countries 
should have a definite American policy in international law naturally 
flowing out of the special conditions of their political and economic life.” 

The main purpose of, the Second Pan-American Scientific Congress, 
according to an official statement issued by the Secretary General the 
Honorable John Barrett, ‘‘ will be to increase the exchange of knowledge 
and bring about a better understanding of the ways in which the several 
Republics can work to the advancement of science, the Increase of cul- 
ture, and the, promotion of trade, commerce, and mutual helpfulness.” 
It is stated that the Latin-American countries will avail themselves 
generously of this opportunity for Pan-American solidarity of action in 
intellectual interests, that each country has been requested to select its. 
most eminent writers to prepare papers and that the most distinguished 
men of affairs and education have been invited to write upon or discuss 
the subjects described in the preliminary program, a copy of which was 
sent to each member of the American Society of International Law last 
spring. The United States Government has asked our foremost scien- 
tists, leading societies and educational institutions to co-operate in every 
way possible in order to insure the success of the congress. ) 


1Vol. 3, p. 429. 
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The program of the Congress has been divided into nine main sections, 
and each section is sub-divided into sub-sections. There are 45 sub- 
sections, each with a special committee and program. The official 
announcement states that 


. section VI on International Law, Public Law, and Jurisprudence will doubtless be 
one of the most important sections of the Congress. The subjects to be discussed 
in this section have always taken a prominent place in Pan-American conferences, 
owing to the long-established and well-known investigating interest of eminent 
publicists in the Latin-American countries. The Chairman of this section is Mr. 
James Brown Scott. 


The topics for discussion in the Sub-Section on International Law, of 
which Mr. Charles Noble Gregory is Chairman, have been given in the 
preceding comment in connection with the program of the Ninth Annual 
Meeting of the Society. It will be noted that the question of American 
problems of International Law figures in the program of the Second as 
it did in the program of the First Pan-American Scientific Congress. 

The other two sub-sections of Section VI, namely, the sub-sections on 
Public Law and Jurisprudence, contain topics for discussion which will 
doubtless interest not a few members of the Society. 

The topies for discussion in the Sub-Section on Public Law, of which 
the Honorable Simeon E. Baldwin is Chairman, are: 


1. The preferable definition of public law. 

2. The relations of public law to international private law. 

3. Public law as affecting legal procedure, in civil causes. 

4, Criminal law and procedure, with special reference to the scope and limits of 
Jury trials and the several theories for the punishment of criminals, and differences 
between the criminal procedure of States following the civil law, and those following 
the common law. 

5. The effect on American public law of our written constitutions. 

A, In their bearing on the sovereignty of the State. 
B. Constitutional provisions making treaties law. 

6. Presidential and parliamentary government on the American continent. This 
topic is suggested particularly to open discussion as to the means for preventing any 
lack of due co-operation between these two branches, including the admission of 
cabinet ministers to a voice in debate. 

7. Is there an American public law that can be differentiated from that of other 
continents? 

A. The work. of previous Pan-American Congresses will be considered. 

8. The historical evolution of public law. 

9. The permanent elements of public law. 

10. The invocation of public law as a rule in war. 
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The topics for discussion in the Sub-Section on J urisprudence, of 
which Mr. Eugene Wambaugh i is ae are: 


1. A comparison of the substantive pe i of two or more Bie aa 
countries, 

2. A comparison of the substantive pavate law of a Latin-American country with 
that of one of the United States. ° 

3. To what extent do Latin-American countries and the. United States differ in 
giving weight to judicial decisions as binding precedents? 

4. Recent law reforms in any one of the American countries, 
`” 5. The extra-territorial effect of statutes. 

6. -To what extent is it desirable and peasheatle to have uniformity of law through- 
out the Americas? 

7. How may lawyers of one country be most easily and effectively made eave 
with the laws of another country? ~ 


The deliberations, of the Congress will be based according to the 
‘subject-matter to be discussed in the various sub-sections. In addition 
to the general sessions of the Congress, there will be joint sessions be- 
tween the different sections and sub-sections. Several of the leading . 
associations of the United States, concerned with the investigation of 
subjects of pertinent interest to some of the sections of the Congress, 
have received and accepted invitations to meet in Washington at the 
same time and to hold one or more joint sessions with a section or sub- 
section of corresponding interest. As stated in the preceding comment, 
the American Society of International Law will meet in connection. . 
with the Sub-Section on International Law of Section 6 and the partici- 
pants in this sub-section will be invited to attend and take part in the 
meeting of the Society, so that for all practicable purposes the meeting 
of the Sub-Section and of the Society will be a joint meeting. The 
official announcement concerning membership ‘in the Congress reads as 
follows: 


The following persons will be members of the Congress: 

The official delegates of the countries represented. 

The representatives of the universities, institutes, societies, and scientific bodies 
af the countries represented. 

Such persons in the countries participating in the Congress as may be invited by 
the Executive Committee, with the approval of the countries represented. 

All writers of papers. 

All members of the Congress shali be entitled to attend its seasions, to take oe in © 
the debates and to receive a copy of such publications as the Executive Committee 
may issue, There will be no membership fee of any character. 
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Headquarters for the Congress have been established in the Pan- 
American Union, Washington, D. C., and the Shoreham Hotel has been 
designated as the headquarters for Section VI in which the members of 
the American Society of International Law are particularly interested. 


THE AMERICAN INSTITUTE OF INTERNATIONAL LAW 


The origin and preliminary steps toward the formation of the Amer- 
ican Institute of International Law, which was founded October 12, 
1912, are given in detail in the editorial comments of the JouRNAL 
for October, 1912, p. 949 and January, 1913, p. 163. Briefly stated, 
for the last four years a movement has been on foot to found a na- 
tional society of international law in every American Republic, making 
in all twenty-one national societies, which will affiliate with an American 
Institute of International Law, to be composed of five members recom- 
mended by each of the national societies, making in all 105 members of 
the Institute. The local societies are the national element; the American 
Institute is the international element. The two, as becomes American 
institutions, are federated one with the other, and the principle of local 
government and of election obtains. The members of the American 
Institute ‘are not to be indiscriminately chosen, but recommended by 
the national bodies from among their membership. Every member of a 
national society may, upon complying with the constitution and by- 
laws of the American Institute, be an associate member and take part 
in all the proceedings of the Institute of a scientific character. It is 
hoped that each national society will be a center for the study and the 
popularization of the principles of international law within the particu- 
lar country, whereas the Institute will give direction to the work of the 
local societies and will consider the topics selected for its study and 
investigate from the broad, international standpoint that must neces- 
sarily be the case when an equal number of publicists of each of the 
countries come together to discuss questions of an interest to all. 

The organizers of the American Institute are now happy to announce 
through the columns of the JourNaL that a national society of interna- 
tional law has been formed in each of the following American Republics: 
Argentine Republic, Bolivia, Brazil, Chile, Colombia, Costa Rica, Cuba, 
Dominican Republic, Ecuador, Guatemala, Honduras, Mexico, Nica- 
ragua, Panama, Paraguay, Peru, Uruguay, Venezuela in addition to the 
United States. That is to say, national societies exist in nineteen of the 
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twenty-one American Republics. Steps have been taken by the charter 
members of the American Institute and interested publicists to form na- 
tional societies in the remaining three countries, namely, Ecuador, Haiti, 
and Salvador, and it is believed that these societies will be established in 
each of the countries within the next few weeks. It is planned to hold 
the first session of the Institute in Washington in connection with and 
_ to formally inaugurate it under the auspices of the Second Pan-American 
Scientific Congress; and it is confidently hoped that representatives 
will be present from a society of international law in every American 
Republic. | 

The formation of a society of international law in each of the American 
Republics, affiliated with the American Institute of International Law, 
composed of their chosen representatives, is no common event, if it be 
borne in mind that these countries lack but two of a majority of the 
states represented in the Second Hague Peace Conference in 1907. The 
hope of the members of the national societies and of the American 
Institute is that international law will be studied and popularized in 
each country, that by means of the American Institute the position of 
American publicists will be made known to the world at large; and that 
- by the co-operation of the national societies and of the Institute inter- 
. national law will be developed in such a way as to meet the needs of the 
society of nations. Such co-operation is expressly provided for in the 
Constitution of the American Society of International Law, which states 
that in order “to foster the study of international law and promote | 
the establishment of international relations on the basis of law and jus- 
tice * * * it will co-operate with other societies in this and other 
countries having the same object.” In conformity with this constitu- 
tional provision, the Society voted at its last meeting * to affiliate with 
the American Institute and it will discuss at its forthcoming meeting 
how it can best co-operate with the societies of international law, in the 
other American Republics in promoting their common objects. 


THE ATTITUDE OF JOURNALS OF INTERNATIONAL LAW IN TIME OF WAR 


A comment in the last number of the JOURNAL stated the attitude that 
a journal of international law in a neutral country should observe toward 
belligerents.? A recent letter to the Berliner Tageblatt of September 24, 


1 April 25, 1914, Proceedings, pp. 231-232. 
2 July, 1915, pp. 709-710. 
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1915, by a distinguished German publicist, shows the attitude that a 
journal of international law, published in a belligerent country, should 
observe towards enemies and questions affecting his country. 

tt ig comparatively easy for neutrals, withdrawn from the theatre of 
the great European War and suffering little or none of- its hardships, to 
advise scientists of the belligerent countries to observe that calm and 
moderation which are supposed to be essential, and are really so, 
in the discussion of scientific questions. Men may act with machine- 
like precision, but they are not machines. Scientists are things of 
flesh and blood, and they advocate the cause of their country with 
passionate earnestness and judge questions concerning their country’s 
enemies with feeling and prejudice. Detachment in questions affecting 
one’s country is always difficult; objectivity, to use a German term, 
from a publicist whose country is at war, is hardly to be counted upon. 

A remarkable example of the international mind, to use Dr. Butler’s 
happy phrase, is furnished by Dr. Wehberg’s letter, which the JouRNAL 
reproduces in translated form, not to criticise the German publicists who 
do not share Dr. Wehberg’s views, but to commend the manly stand 
which Dr. Wehberg took when it was distressing and difficult to be manly 
in public: 

My Withdrawal from the “ Zeitschrift far Völkerrecht” ! 


We have received the following communication, with a request for its publication: 

Reports concerning a letter sent by me in November 1914 to Privy-Councilor 
Kohler, in which I informed him of my withdrawal from the editorial forces of the 
Zeitschrift fiir Völkerrecht, have recently. appeared in the columns of the press. This 
letter, in the course of which I briefly discussed the violation of Belgian neutrality, 
may not have been correctly understood by the public at large, for the reason that 
my discussion of that question was reprinted in extracts only. I believe therefore 
that in these columns I may give the weightier reasons that at the time prompted me 
to resign my position as associate editor of the Zeitschrift fur Völkerrecht. 

After the outbreak of the war, the German science of international law was con- 
fronted by the all important question as to the attitude it should assume toward the 
events of the times. In so far as I was personally concerned, I had no doubt what- 
ever that the science as such should not allow itself to be carried away by the passions 
of the moment, but on the contrary, that it should strive to treat scientific questions 
from the point of view of practicality and justice. A publication dealing with inter- 
national law could have chosen not to consider actual problems; but in uncertain 
questions of law it was not entitled deliberately to suppress an opposite judgment. 
For these reasons it would certainly have been best to withhold discussion of actual 
problems, and to postpone such discussion until times of greater tranquillity of mind. 


1 From the Berliner Tageblatt, September 24, 1915. 
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Privy-Councilor Kobler desired, however, to turn our publication into a bill of in- 
dictment against the other nations. This seemed to me all the more unfortunate be- 
cause we were still under the influence of the great events and peculiarly interested 
in the world drama. I felt absolutely certain that in a publication dedicated to 
promotion of science, we could not sit in judgment upon other nations; that we should 
leave it to times of lesser stress before passing final judgment. Particularly at & 
time when the passions of the moment and the hatred of nations had risen to the sur- 
face, I felt that the Zeitschrift für Völkerrecht should have remained faithful to its °. 
high mission. As a farseeing representative of the practical side of life and of justice, 
it should have proved a source of fresh glory to German science. 

Kohler, however, did not only mean to turn a scientific periodical into an organ 
of defence and enlightenment; intended thenceforth to give expression to views in 
the publication that would have proved dangerous for the future of international 
law, First, in letters addressed to me, then in articles appearing in the daily press, 
and lastly and most emphatically, in the first pages of the present year’s issue of 
the Zetischrifi fir Völkerrecht he advocated certain ideas that would ultimately have 
led to the denial of international law as a whole. He says, for instance, that an in- 
ternational treaty based upon international law could no longer exist, because our 
opponents are liars and cheats, and that all of the Hague Peace Conferences are only 
so many soap bubbles. In his publication he calls the French people a “nation of 
bragging jugglers”; the English people he calls a ‘‘perfidious company of peddlers” 
and the Italians, of whom he said toward the end of 1914 that no one could love 
them better than he himself did, he refers to in the same terms. Each of us must 
be his own judge as to whether he is to deliver himself of such judgments; but the 
expression of such views has no place in a scientific publicalion, and eapecially not in a 
publication whose highest mission it is to further the cause of international law. . 

Tf all that Kohler has said were true, he should have gone to the limit and drawn 
the conclusion that an international law is no longer possible and that a review of 
international law has no longer any right to exist. If, however, he issues a review of 
international law, he hust in that case take preliminary mienmires in: dua review tor 
the purpose of effecting an understanding with other nations with reference to ques- 
tions upon which different points of view may be entertained. Such 'a review must 
not hold up neutral nations to public scorn, and thus offending them, claim the right 
to assert that outside of the German science of international law there is no other 
such science in the true sense. Kohler expresses this last idea with even greater 
emphasis when he flatly denies to the other nations the capacity of systematic, 
juridical thinking. 

As associate-editor of the Zetischrift fur Völkerrecht, it seemed to me my unreserved 
duty to take issue with Kohler’s conception regarding the nature of a scientific review. 
No one of us could ever have denied the worth of German science and of. its ob- 
jectivity; and for this very reason we should have taken care that ideas, to the effect, 
for instance, that the German science of international law was giving evidence of jin- 
goistic tendencies, should never have gained currency in neutral countries. 

We should have overcome our excitement, and have thought of the ever immut- 
able and eternal tasks of all true science. My letter to Kohler resulted from these 
considerations. Already in the month of October, I felt inclined to notify Kohler of : 
my withdrawal from the review; but deep attachment to the Review which had be- 
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come so dear to me, and furthermore, as I was not quite certain that after all con- 
ditions might change and my withdrawal be prevented, I postponed for more than 
one month my sending the letter to him. It can therefore not be said that it was 
written in great hurry. 

Whoever is well acquainted with scientific research and the peculiar essence of 
international law, will no doubt comprehend my view point and respect it. In the 
, great crisis by which all mankind was confronted through the outbreak of the war, 
” it became the sacred duty of all learned men, at least within the field of science, to 
pay just and impartial tribute even to other nations, and to uphold faith in a better 
future for humanity. [Signed] Da, Hans WEHBERG. 


THE SALE OF MUNITIONS OF WAR 


It is the right of neutral merchants, recognized by the practice of 
nations and incorporated in treaties and conventions, to manufacture 
articles technically called contraband, to sell to all belligerents who may 
wish to buy, and to export the articles of contraband to belligerent or 
neutral destination, subject to the right of belligerents to intercept the 
contraband articles destined to their enemies. 

The Central European Powers, while admitting this, have contended 
that a neutral nation is not only authorized but required to forbid the 
exportation of contraband to their enemies, when (1) the manufacture 
of contraband during peace has become so great during war as to amount 
to the creation of a new industry; (2) when articles of contraband are 
exported exclusively, or almost so, to one of the belligerents, to the 
exclusion of other belligerents, although this may be due to the inability 
of a belligerent complaining thereof to convoy, directly or indirectly, 
the articles of ‘contraband to its territory because of the superiority of 
its enemy; and (8) that it is the duty of a neutral country either to forbid 
the trade in contraband or to see to it that equity is done to the belliger- 
ents by an equal supply of the contraband to each belligerent.! 


1. When the manufacture of contraband during peace has become so great 
during war as to amount to the creation of a new industry 


The question is not whether a new industry is being created in the 
United States, but whether the citizens of the United States are entitled 


1 The text of the communications on these points may be found in the Special Sup- 
plement to the July JOURNAL, as follows: Memorandum from the German Ambas- 
sador, Dec. 15, 1914, p. 216; memorandum from the German Ambassador, April 4, 
1915, p. 125; note of the Austro-Hungarian Minister for Foreign Affairs, June 29, 
1915, p. 148. 
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to manufacture the articles forming the industry. If American citizens 
have the right to manufacture arms and ammunition and to sell and 
export them to belligerents, it would seem that their right does not be- 
come a wrong merely because they exercise the right. For this and otħer 
reasons it seems to be clear that the Central European Powers have . 
clearly no right to object to the manufacture of arms and munitions in | 
the United States, for an independent nation may allow its citizens or 
subjects to make or manufacture any kind of articles within its juris- 
diction; but a foreign nation may see to it that these articles, manufac- 
tured in the United States, are not used in such a way as to injure it. 
This is a right recognized by international Jaw, and by virtue of which 
the foreign nation, when a belligerent, may intercept those articles 
destined to its enemy. It is not the duty of the neutral nation to pre- 
vent its citizens or subjects from manufacturing the articles, as until 
these articles have left its jurisdiction, and are‘on the way to the enemy 
of the belligerent, it can not be said that they will mjure the belligerent. 
When it becomes apparent that an injury may result, the belligerent is 
allowed to protect itself by the capture and confiscation of the articles 
destined to the enemy, and for that purpose may visit and search all 
neutral vessels suspected of carrying articles of contraband to the enemy. 
If the belligerent is driven from the seas, and is thus unable to exercise 
the right of visit and search, and to capture and confiscate the cargoes, 
that is the misfortune of the belligerent which it must bear, and which 
cannot be shifted by the belligerent upon the neutral. If a would-be 
purchaser has lost his money he cannot purchase, and the owner is 
not to be blamed if he sell to a purchaser having the money to 
pay. 

Although this point seems too clear for argument, an authority may 
nevertheless be cited as peculiarly in point, because the exact question 
of number was involved, and the decision was against this contention, 
advanced by the British Government in the case of the Ariel (II Roscoe’s 
Prize Cases, 600, 615; 11 Moore P. C. 119), decided in 1867 by the high- 
est court of appeal.. In the course of his judgment, Mr. Justice Patteson 
said: | | 


Their lordships are unable to see why, if the transfer of one ship was legal under 
the circumstances which have here occurred, if it had stood alone, such transfer 
should be rendered illegal because six other ships were-purchased, under similar 
circumstances, at the same time; unless, indeed, as affording ground to believe that 
all the purchases were fraudulent and collusive. 
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The right or wrong of the transaction does not depend upon the pur- 
chaser. The right to make and to sell is one thing, the ability to pay or 
to maintain possession of the article bought is quite a different thing. 
2. When articles of contraband are exported exclusively, or almost 30, to one 
of the belligerents, to the exclusion of other belligerents, although this may 
* be due to the inability of a belligerent complaining thereof to convoy, di- 
rectly or indirectly, the articles of contraband to its territory because of 
the superiority of its enemy 


If, as a matter of fact, American markets were closed to Germany 
while open to its enemies, there would be good reason to complain of 
unneutral conduct; but such is not the case, and, to paraphrase the 
German statement in the memorandum transmitted by Ambassador 
Bernstorff on April 4, 1915, the American willingness to supply Germany 
if Germany were in a position to buy does not alter the case. The truth 
of the matter is that, both as individuals and as nations, we resent as 
belligerents what we ourselves have done as neutrals, and the conduct 
of nations as neutrals is often inconsistent with their claims as belliger- 
ents. ` 

France does not object to the sale of munitions to its Allies, because 
it is a beneficiary. However, during the French Revolution, when 
France was at war with Great Britain, and the latter Power was drawing 
its supplies from the United States, “It was,” to quote Chancellor Kent, 
“contended, on the part of the French nation, in 1796, that neutral 
governments were bound to restrain their subjects from selling or ex- 
porting articles contraband of war to the belligerent Powers. But it 
was successfully shown, on the part of the United States, that neutrals 
may lawfully sell, at home, to a belligerent purchaser, or carry, them- 
selves, to the belligerent Powers, contraband articles subject to the right 
of seizure, in transitu.? 

During the Franco-Prussian War, Germany regarded the sale of 
munitions of war to France by citizens of the United States as a very 
unfriendly act, whereas Prussia considered it proper to supply Russia 
with arms and ammunition during the Crimean War, when Russia and 
Great Britain were enemies, and to supply Great Britain with arms and 
ammunition to be used to crush the Boers, when the gallant burghers 
were being conquered by Great Britain. 


? Kent's Commentaries, 12th ed., 1806, pp. 142-148. 
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In regard to the sale of arms and munitions during the Franco-Prus- 
, sian War, it seems desirable to quote a portion of a letter from Goldwin 
Smith, an ardent Prussian sympathizer, to his friend, Max Müller, then ` 
Professor at the University of Oxford, as it is a statement of Ameriean 
law and practice by a distinguished foreigner, who cannot theréfore be 
taxed with self-interest: 

You asked in your last letter how it was that the Americans were permitting the 
exportation of arms to France, and whether there has been any change of feeling here. 
_ Ibelieve, none. * * * Itis simply the American view of international law, and, . 
I venture to think, the right view.’ 


This is, however, a general principle and a ae reply. It does not 
meet the situation claimed by Germany to exist, namely, that although 
American merchants are willing to sell to the Central European Powers, 
as a matter of fact sales are not made to those Powers, and hence it is 
unneutral to sell to their enemies. Germany had no such compunction, 
-and allowed its subjects to turn a penny when Great Britain needed 
arms and ammunition from Germany to.crush the Boer Republics. The 
Boers had no vessels upon the high seas, and had no sea-ports to which 
arms and ammunition could be carried in neutral bottoms. It did not 
then occur to Germany that it was unneutral for German subjects to 
sell arms and ammunition to one belligerent who could purchase, take 
possession and use the arms and ammunition against the other belliger- 
ent which was wholly shut off from the sea. No.doubt German subjects 
` were willing to supply the Boers, if the Boers had been able to purchase 
the arms and ammunition of which they were sorely in need. The sale 
to Great Britain was not regarded then as unneutral, and what was not 
unneutral then is not unneutral now. 

The German memorandum of April 4, 1915, however, asserts that 
“the situation in the present war differs from that of any previous war,” 
and that ‘‘therefore any reference to arms furnished by Germany in 
former wars is not justified, for then it was not a question whether war 
material should be supplied to the belligerents, but who should supply 
it in competition with other nations.” This seems to admit that war 
material could be supplied to the belligerents, which admission is appar- 
ently destructive of the German case, for if all nations have the right to 
supply, it necessarily follows that any one nation -has the right to supply 
arms and ammunition; and if, for one reason or another, some neutral 


3 Goldwin Smith’s Correspondence, edited by Arnold Haultain, 1913, p. 35. 
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nations do not care to avail themselves of this right, this fact cannot 
deprive other neutral nations of the right to avail themselves of the right. 
Competition may indeed be the life of trade, but if some of the competi- 
tors went out of business that would be no reason why one firm should 
refrain from supplying the demand. 

It has not hitherto been maintained that the existence of competition 
is a test of the legality of trade, in the sense that the trade is illegal 
if the competitors renounce competition. The right of citizens of the 
United States to make and to export arms and ammunition does not 
depend upon the making and exportation of arms and ammunition by 
other neutral countries. It is the right of the citizens of the United 
States so to do, because it is the right of the citizens and subjects of any 
neutral country to make and export arms and munitions. The renuncia- 
tion of this right by all neutrals except the United States would not 
affect American citizens, because the right which they possessed can 
only be renounced by them, or their government for them, and this 
right has not been renounced by one or the other. 


3. That it is the duty of a neutral country either to forbid the trade in contra- 
band or to see to tt that equity ts done to the belligerents by an equal supply 
of the contraband to each belligerent 


The Austro-Hungarian note of June 29, 1915, insists that a neutral 
should “maintain an attitude of strict parity with respect to both 
belligerent parties,” and as the Central European Powers aré not in a 
position to purchase arms and munitions from the citizens of the United 
States, that they may not sell to their enemies. 

International law as heretofore understood lends no support to, this 
contention. Indeed, the consensus of opinion, as expressed at the 
Second Hague Peace Conference in 1907, which opinion was shared by 
Germany and Austria-Hungary when neutral, negatives the contention 
now advanced by these two countries when belligerent. Convention 
No. V, respecting the rights and duties of neutral Powers and b peraong 
in case of war on land, states in Article 7: 


A neutral Power is not called upon to prevent the export or transport, on behalf 
of one or other of the belligerents, of arms, munitions of war, or, in general, of any- 
thing which can be of use to an army or a fleet. 


Convention No. XIII, concerning the rights and duties of neutral 
Powers in naval war, says in Article 7: 
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A neutral Power is not bound to prevent the export or transit, for the use of either 
belligerent, of arms, ammunition, or, in general, of antag which could be of use 
to an army or fleet. 


It will be observed that these two articles are identical, and that, there- 
fore the obligations of neutrals, by land or by sea, is one and the same, 
namely, that they are not obliged to stop trade in contraband, whether, 
that trade be by land or by water. 

It cannot be urged in this connection that neutral rights or duties are 
modified in so far as neutrals are concerned, because of the fact that all 
the belligerents are not contracting parties, for the two-fold reason, that 
Article 7-of each of these conventions is declaratory, not amendatory, of 
international law, and would therefore subsist if the conventions were 
abrogated; and that the provisions of these conventions, fixing the rights 
and duties of neutrals in time of war, cannot be injuriously affected by 
the failure of belligerents to observe some of the conventions. 

The Austro-Hungarian Government is apparently embarrassed by 
the preamble to Convention No. XIII, which says that “these rules 
[laid down in the convention] should not, in principle, be altered, in the 
course of the war, by a neutral Power, except in a case where experience 
has shown the necessity for such change for the protection of the rights 
of that Power.” In a previous paragraph of the preamble it is stated 
that “even if it is not possible at present to concert measures applicable 
to all circumstances which may in practice occur, it is nevertheless un- 
deniably advantageous to frame, as far as possible, rules of general 
application to meet the case where war has unfortunately broken out.” 
This is what the Conference endeavored to do—to agree upon rules 
fixing the rights and duties of neutrals, which are not to be changed or 
modified in “the case where war has unfortunately broken out,” unless 
experience shows a change to be necessary “for the protection of the 
rights of a neutral.” 

It is difficult to see how a belligerent gets any comfort from this pre- 
amble, but the Austro-Hungarian note of June 29, 1915, attempts to 
construe this as justifying, indeed requiring, a neutral to change the 
rules laid down in Article 7 for the benefit of the belligerent, not for the 
benefit of the neutral. Secretary Lansing, in his reply of August 12, 
1915, thus squarely met and disposed of the contention, saying: 


Manifestly the only ground to change the rules laid down by the Convention, one 
of which, it should be noted, explicitly declares that a neutral is not bound to prohibit 
the exportation of contraband of war, is the necessity of a neutral power to do so in 
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order to protect his own rights. The right and duty to determine when this necessity 
exists rests with the neutral, not with a belligerent. It is discretionary, not manda- 
tory. Ifa neutral power does not avail itself of the right, a belligerent is not privi- 
leged to complain, for in doing so it would be in the position of declaring to the neutral 
Pofver what is necessary to protect that Powers own rights: The Imperial and 
Royal Government can not but perceive that a complaint of this nature would invite 
just rebuke. 


The attempt to prescribe equality or parity of treatment and to justify 
it by the preamble to Convention XIII has not met with success, and it 
did not deserve to succeed, because it would be an unneutral act for a 
neutral government to change the law of neutrality during a war so as 
to affect the rights secured or denied to belligerents by international 
law, as evidenced by the practice of nations or by international treaties 
and conventions. 

Now, reduced to its essence, the claim of the Central European Powers 
is that citizens of the United States should not sell contraband to the 
Allied Powers, because the Allies have command of the seas, and ship- 
ments of arms and munitions destined to Germany or Austria-Hungary 
would likely be captured by enemy cruisers. 

Secretary Lansing’s reply of August 12, 1915,* discusses this point in 
the following measured language: 


To this assertion of an obligation to change or modify the rules of international 
usage on account of special conditions the Government of the United States can not 
accede. The recognition of an obligation of this sort, unknown to the international 
practice of the past, would impose upon every neutral nation a duty to sit in judg- 
ment on the progress of a war and to restrict its commercial intercourse with a bellig- 
erent whose naval successes prevented the neutral from trade with the enemy. The 
contention of the Imperial and Royal Government appears to be that the advan- 
tages gained to a belligerent by its superiority on the sea should be equalized by the 
neutral powers by the establishment of a system of nonintercourse with the victor. 
The Imperial and Royal Government confines its comments to arms and ammunition, 
but if the principle for which it contends is sound, it should apply with equal force 
to all articles of contraband. A belligerent controlling the high seas might possess 
an ample supply of arms and ammunition, but be in want of food and clothing. On 
the novel principle that equalization is a neutral duty, neutral nations would be 
obligated to place an embargo on such articles because one of the belligerents could 
not obtain them through commercial intercourse. 

But if this principle, so strongly urged by the Imperial and Royal Government, 
should be admitted to obtain by reason of the superiority of a belligerent at sea, 
ought it not to operate equally as to a belligerent superior on land? Applying this 
theory of equalization, a belligerent who lacks the necessary munitions to contend 


t Printed in full in the SPECIAL SUPPLEMENT, p. 168. 
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successfully on land ought to be permitted to purchase them from neutrals, while a 
belligerent with an abundance of war stores or with the power to produce them sHould 
be debarred from such traffic. 

Manifestly the idea of strict neutrality now advanced by the Imperial and Royal 
Government would involve a neutral nation in a mass of perplexities which Would 
obscure the whole field of international obligation, produce economic confusion, and 
deprive all commerce and industry of legitimate fields of enterprise, already heavily 
burdened by the unavoidable restrictions of war. 8 


Notwithstanding the objections of Garmiany and of Austria-Hungary, 
the United States has refused to’ place ari embargo upon the export of 
arms and munitions of war, for reasons which appeal with peculiar force 
to the American people, and which have not hitherto been mentioned. 
They are stated, very briefly but admirably, by Goldwin Smith in his 
letter to Professor Max Mtiler, of Oxford, a portion of which has been 
quoted. He said in the same letter: 


It would be too much to expect that, whenever any two A chose to disturb 
the peace of the world, all the other nations should be required to prohibit lawful 
trading, and to turn their Governments into detectives armed, as they must be for 
such & purpose, with arbitrary powers. You cannot draw any real distinction be- 
tween arms and other things needed by belligerents. One belligerent needs rifles, 
another saddlery, & third cloth for uniforms, a fourth biscuit, a fifth copper or iron. 

There is a special reason for not prohibiting the purchase of arms. If this were 
done a great disadvantage would be given, against the interests of civilisation, to 
the Powers which, during peace, employed their revenues in arming themselves for 
- war instead of endowing professors, A moral and civilized Power, which had been _- 
benefiting humanity, would be assailed by some French Empire which had been col- 
lecting chassepots, and when it went out to provide itself with the means of defence 
international law would shut up the gunshop. 


This idea is stated in an elaborated and convincing form, by ee 
Lansing in his note of August 12, 1915: 


A nation whose principle and policy iti ia to rely upon international obligations and 
international justice to preserve ita political and territorial integrity might become 
the prey of an aggressive nation whose policy and practice it is to increase its military 
strength during times of peace with the design of conquest, unless the nation‘ attacked 
can, after war had been declared, go into the markets of the world and purchase 
the means to defend itself against the aggressor. 

The general adoption by the nations of the world of the theory that neutral Powers 
ought to prohibit the sale of arms and ammunition to belligerents would compel every 
nation to have in readiness at all times sufficient munitions of war to meet any emer- 
gency which might arise and to erect and maintain establichmenta for the manufacture 
of arms and ammunition sufficient to supply the needs of its military and naval 
forces throughout the progress of a war. Manifestly the application of this theory 
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would result in every nation becoming an armed camp, ready to resist aggression and 
tempted to employ force in asserting its rights rather than appeal to reason and 
justice for the settlement of international disputes. * * * The Government of 
the United States is convinced that the adoption of the theory would force militar- 
ism on the world and work against that universal peace which is the desire and pur- 
pose of all nations which exalt justice and righteousness in their relations with one 
another. 


THE RECALL OF AMBASSADOR DUMBA 


On September 8, 1915, Secretary of State Lansing instructed Ambas- 
sador Penfield to present a note to the Austro-Hungarian Ministry of 
Foreign Affairs informing him that 

Mr. Constantin Dumba, the Austro-Hungarian Ambassador at Washington, 
has admitted that he proposed to his Government plans to instigate strikes in Ameri- 
can manufacturing plants engaged in the production of munitions of war. The in- 
formation reached this Government through a copy of a letter of the Ambassador 
’ to his Government. The bearer was an American citizen named Archibald, who was 
traveling under an American passport. The Ambassador has admitted that he em- 
ploved Archibald to bear official despatches from him to his Government. 

By reason of the admitted purpose and intent of Mr. Dumba to conspire to cripple 
legitimate industries of the people of the United States and to interrupt their legit- 
imate trade, and by reason of the flagrant violation of diplomatic propriety in em- 
ploying an American citizen protected by an American passport as a secret bearer 
of official despatches through the lines of the enemy of Austria-Hungary, the Presi- 
dent directs me to inform your Excellency that Mr. Dumba is no longer acceptable 
to the Government of the United States as the Ambassador of His Imperial Maj- 
esty at Washington. 


Ambassador Dumba requested his government to allow him to return 
to Vienna on leave of absence so that he might report in person to the 
Foreign Office the circumstances of the case. This request was not 
granted, however, and the Ambassador was recalled in accordance with 
the request of the United States. Before leaving the country Ambas- 
sador Dumba wrote a long letter to the Secretary of State ! in which 
he denied the charge of the Secretary of State that he had conspired to 
injure the industries of the United States, and he set out facts to show 
that he had done nothing more than to propose means of dissuading 
Austro-Hungarian subjects from contributing to the success of the 
enemy by manufacturing weapons of war, and of warning them that 
they would commit treason against their country by engaging in such 
employment. He disavowed any intention of violating the laws or 
customs of the United States. 


1 The text of this letter appears in the New York Times of September 17, 1915. 
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This explanation of the Ambassador is hardly borne out by the, pub- 
lished text of his letter of August 20, 1915 to the Austrian Minister for 
Foreign Affairs.2 According to this letter, the Ambassador desired to 
take advantage of Mr. Archibald’s contemplated visit to Vienfia to 
recommend most warmly to the favorable consideration of the’ Foreign 
Office “proposals with respect to the preparation of disturbances in 
the Bethlehem Schwab’s steel and munitions factory, as well as in the 
Middle West” and he expressed the opinion that “we could, if not en- 
tirely prevent the production of war material in Bethlehem and in the 
Middle West, at any rate, strongly disorganize it and hold it up for 
months, which, according to the statement of the German Military 
Attaché, is of great edema and which amply oubwelgus the rela- 
tively small sacrifice of money.” 

. The Ambassador justified his use of an American citizen with an Amer- 
ican passport as bearer of despatches to his government on the ground 
that his purpose was entirely legitimate and in line with his duty and 
that he had no other way of privately communicating with his govern- 
ment. The diplomatic impropriety of employing “an American citizen 
protected by an American passport as a secret bearer of official des- 
patches through the lines of the enemy of Austria-Hungary” hardly 
- needs to be commented upon, because, if a neutral country knowingly 
allows its citizen or subject to carry despatches fora belligerent, and at 
the same time protects him with a passport which the enemies of that 
belligerent are asked to accept in good faith, the neutral country by 
the very act violates its neutrality, as its passport asks the enemy of 
the belligerent to accept and to protect its citizen who is knowingly 
engaged in an unneutral act, namely, in rendering assistance to one of 
the belligerents.. An ambassador commits a fraud upon the neutral 
country, not in employing its citizen or subject to carry despatches, but 
In seeking to avail himself of a neutral passport, under cover of which 
‘the citizen or subject carries unneutral despatches. The very moment 
that the neutral ascertains the abuse of its passport it owes it to its own 
dignity, as well as its duty to the belligerents, to disavow the act and to 
refuse to have further official dealings with the ambassador who has 
impugned the good faith of the neutral country. This the United States 


2 The text of this letter is also published in the New York Times of September 17, 
1915, and appears among the Austrian and German papers found in possession 
of Mr. James F. J. Archibald, printed as a British Pien ea tar paper, miscella- 
neous, No. 16, 1915. (Cd. 8012.) 
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did, and had Ambassador Dumba only been guilty of employing an 
American citizen, armed with an American passport, as a despatch- 
bearer, passing through the lines of the enemy of Austria-Hungary, 
the United States would have been justified in asking his recall. 

The case, however, does not rest here, and in view of the gravity of 
the more serious offense which Dr. Dumba is charged by the Secretary 
of State with committing, the despatch incident tan be treated as a 
mere matter of aggravation, not as the basis, of the recall of Dr. Dumba. 

The offense with which Dr. Dumba was charged, and which his 
subsequent explanation failed to disprove, was the proposal to his Gov- 
ernment “to instigate strikes in American manufacturing plants en- 
gaged in the production of munitions of war,” which Secretary Lansing 
characterized as a conspiracy .“to cripple legitimate industries of the 
people of the United States and to interrupt their legitimate trade.” 

The question is not so much whether Ambassador Dumba was guilty 
of a diplomatic impropriety, but whether the United States is sovereign 
within its.territories, for if the official representative of Austria-Hungary 
in the United States claimed and was allowed to exercise the right “to 
cripple legitimate industries of the people of the United States and to 
interrupt their legitimate trade” by means of “strikes in American 
manufacturing plants engaged in the production of munitions of war,” 
it followed necessarily that Austria-Hungary would exercise acts of 
sovereignty within the United States which were inconsistent with the 
exclusive sovereignty of the Government and people of the United 
States within their jurisdiction. This country is very large, but it is 
not large enough for two sovereigns, and in this clash of sovereignty the 
Austrian attempt was doomed to failure. 

From this standpoint, it is immaterial whether the conspiracy was 
to cripple legitimate or illegitimate industries of the people of the United 
States, or to interrupt their legitimate or illegitimate trade. Neither 
Austria-Hungary nor its Ambassador possessed the right to pass upon 
the legality of American industries or of American trade. ‘The. United 
States is master within its own house, and it determines for itself what 
its citizens may do or may not do. If the action of the American Gov- 
ernment or of its citizens injures a foreign nation, it is the right of that 
nation to protest through diplomatic channels. That is what the prac- 
tice of nations allows. It did not allow Ambassador Dumba in 1915, 
any more than it allowed Minister Genet in 1793, to turn his back on 
the Administration and to exercise within the United States rights and 
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powers inconsistent with the sovereignty of the United States within 
‘the territory subject to the exclusive jurisdiction of the United States. 
It makes no difference whether Ambassador Dumba merely sought 


-to instigate strikes of his fellow-countrymen residing within the United 


States, because every alien within the United States owes a temporary 
allegiance to the United States. The allegation that Austro-Hungarians, e 
engaged in the production of munitions of war, violated the law of 
Austria-Hungary, and that they were liable to punishment for their 
acts if they returned to. Austria-Hungary, does not affect the question, 
because the law of the United States, not the law of Austria-Hungary, 
obtains in the United States, and the rightfulness or wrongfulness of 
the action of an Austro-Hungarian subject within the United States 
is to be decided solely by American law. The Austrian writ does not 
run in the United States. It is true that foreign governments claim and 
exercise the right to punish their subjects or citizens upon their return 
to their native jurisdictions for acts committed in foreign jurisdiction, 
but the citizen or subject is not liable to punishment nor to proceedings 
against him in the foreign country, although he may be ere to both 
when he returns to the jurisdiction of the home country. 

It has been-stated that a diplomatic agent could not pass.upon the 
legitimacy or illegitimacy of acts committed within the United States, 
and in the present instance Ambassador Dumba could not allege that 
there was any reasonable doubt in his mind; or anybody’s mind, ‘as to ~ 
the decision of the American Government that the production of muni- 
tions of war in the United States was lawful, and that their sale to any 
belligerent and: their export from:the United States was lawful. This 
very question had been raised by Austria-Hungary in the note of its 
Minister of Foreign Affairs dated June 29, 1915, and the legitimacy of 
each act complained of by Austria-Hungary was affirmed, in express, 
` positive and unmistakable terms, by Secretary Lansing in his note of 
August 12, 1915. The attitude of the United States was therefore 
taken, and it was known to Ambassador Dumba before he made the 
proposal to his Government, contained in bis note to the aaa of 
Foreign Affairs dated August 20, 1915. 

-`The statement that the Amaan Government decides whether or not 
a particular act can be done within its jurisdiction does not mean that 
the foreign government is bound to accept its decision. The foreign 
government protests through diplomatic channels, and if its protest is 
unavailing it may tax the American Government with responsibility 
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for the act, just as the United States taxed Great Britain with respon- 
sibility for the Alabama claims. The dispute may be referred to ar- 
bitration, or the countries may go to war if the foreign government 
considers it to be its interest so to do. The case, therefore, is not one 
without a remedy, and because Ambassador Dumba chose a remedy in- 
consistent with the sovereignty of the United States, his recall was 
asked, and the Austro-Hungarian Government complied with the re- 
quest. i 


THE GERMAN IMPERIAL AND STATE CITIZENSHIP LAW 


From time to time the press has referred to the German Imperial and 
State Citizenship Law of July 23, 1913, calling particular attention to 
the provisions thereof, which permit a. German, naturalized in a foreign 
country, to resume his original: citizenship without ‘returning to the 
country whereof he was a citizen, and to the provisions enabling a Ger- 
man about to become naturalized in a foreign country to retain, so far 
as Germany is concerned, his German, notwithstanding the acquisition 
of foreign, citizenship. 

An article by Mr. Richard W. Flournoy, entitled ‘Observations on 
the New German Law of Nationality,” was printed in the American 
Journal of International Law, Vol. 8, pp. 477-485. In view of this fact, 
and in view of the further fact that the law itself is printed in the Supple- 
ment to Volume 8 of the JOURNAL, pp. 217-227, the comment on this 
law and its underlying purpose will be confined to $§ 13 and 25, which 
have aroused the interest of American publicists and the American 
press. 

Section 13 reads: 


A former German who has not taken up his residence in Germany may on appli- 
cation, be naturalized by the State [of Germany] of which he was formerly a citizen, 
provided his case fulfils the requirements of Nos. 1 and 2 of paragraph 1 of § 8; the 
same applies to one who is descended from a former German or has been adopted 
as a child of such. Prior to naturalization a report must be made to the Imperial 
Chancellor: if he raises objections, naturalization does not take place.! 


1 The text of § 8 of the law referred to in the section just quoted is as follows: 

1. If he is legally competent in accordance with the laws of his former home or 
would be legally competent in accordance with the laws of Germany; or if the ap- 
plication is made by his legal representative or with the latter's consent in accordance _ 
with the second sentence of paragraph 2 of $ i; 

2. If he has led a blameless life; * * 
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The reason for this section is thus stated by Delius, a German publi- 
cist, in his Reichs und Staatsangehorighketisgesetz, 1913: 


Section 13 aims to facilitate as far as possible the reinstatement of lost members 
of our population as citizens again. The Federal State may (not must), accordingly, 
renaturalize its former citizens, their des¢endants, etc., who have not resumetl their 
residence in Germany. In contrast to the citizens of other countries, Germans are 
not in the habit, after they have established themselves abroad, of returning per- 


manently to their homes. Reference is made especially to representatives of com-. 


merce, to members of the German communities in Palestine, to missionaries, and in 
general to persons who, by being especially active in the fostering of German-dom 
abroad, for example, in German societies, and particularly by oR enins German 
schools and churches, do a worthy service. 

The possibility of reinstatement as citizens extends not only to persons who have 
no citizenship, but also to such former Germans and their descendants as have ac- 
quired a foreign citizenship, 


That is to say, Germans who have been naturalized in the United States 


and their descendants, and who have been “especially active in the fos- 
tering of German-dom abroad,” to quote Delius, may acquire German 
citizenship without taking up their residence in the Fatherland, as would 
be ordinarily required in the case of naturalization. 

It is proper enough for the home country to facilitate the naturaliza- 
tion of former. citizens or subjects, but residence for a specified time, 
however short, would seem a reasonable requirement; and the foreign 
state in which the German has been naturalized, or in which his descend- 
ants live, would seem to be entitled to know whether it was harboring a 
citizen of its own country who owes no allegiance to another country, 
or à citizen who has pledged his allegiance to a foreign state while en- 
joying the hospitality of his adopted country. 

Section 25 reads as follows: 


A German who has neither his residence nor permanent abode in Germany loses 
his citizenship on acquiring foreign citizenship, provided the foreign citizenship is 
acquired as a result of his own application therefor or the application of the husband 
or legal representative; but in the case of a wife or one having a legal representative, 


only when the conditions exist under which expatriation may be supa for accord- — 


ing to §§ 18 and 19.3 


~ 


2§18. The expatriation of a married woman may be applied for only by the hus- 
band and when he is a German only simultaneously with an application for his own 
expatriation. 

$ 19. The expatriation of a person who is under parental tutelage or guardian- 
ship may be applied for only by the legal representative and only with the consent 
of the German court having jurisdiction in guardianship matters. * * * 


# 
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Citizenship is not lost by one who before acquiring foreign citizenship has secured 
on application the written consent of the competent authorities of his home State to 
retain his citizenship. Before this consent is given the German consul is to be heard. 

The Imperial Chancellor may order, with the consent of the Federal Council, 
that persons who desire to acquire citizenship in a specified foreign country, may not 
be granted the consent provided for in paregrap 2, 


"The second paragraph of this article apparently allows a German 
subject, seeking to become a naturalized citizen of another country, to 
secure on application the written consent of the competent authorities 
of his home State to retain his citizenship. In view of the provisions of 
the Act of Congress of June 29, 1906, to establish a Bureau of Immigra~ 
tion and Naturalization, and to provide for a uniform rule for the 
naturalization of aliens “naturalization under such conditions could not 
be legally obtained for Section 4 of that Act requires the applicant before 
he is admitted to citizenship, to 


declare on oath in open court that he will support the Constitution of the United 
States, and that he absolutely and entirely renounces and abjures all allegiance and 
fidelity to any foreign prince, potentate, state, or sovereignty, and particularly by 
name to the prince, potentate, state, or sovereignty of which he was before a, citizen 
or subject; that he will support and defend the Constitution and laws of the United 
States against all enemies, foreign and domestic, and bear true faith and allegiance 
to the same.’ 


An applicant who attempted to obtain American citizenship and made 
the required declaration after having complied with the provisions of 
Sec. 25 of the German law for retaining his German allegiance, would be 
guilty of perjury, and his fraudulent naturalization certificate could be 
cancelled in accordance with Sec. 15 of the Act above referred to. 

Section 36 of the German Imperial and State Citizenship Law states 
that “treaties concluded by the Federal States with foreign Powers 
prior to the going into effect of this law remain undisturbed.” The 
United States has no treaty of naturalization with the German Empire. 
It has the so-called Bancroft treaty of 1868 with the North German 
Confederation and with the German-speaking States which were then 
independent, but which have since become parts of the Empire. ‘These 
treaties are held, both by the German Empire and by the United States, 
to be in effect. As a sample, the material portions of the treaty between 


3 U. S. Stat. at Large, Vol. 34, Pt. 1, Ch. 3592, PP. 596-603; Supplement to this 
JOURNAL, Vol. 1, p. 34. 
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the North German Union, whereof Prussia was the leading member, 
and the United States, concluded February 22, 1868, are here quoted: 


Art. 1. Citizens of the North German Confederation, who become naturalized 
citizens of the United States of America and shall have resided uninterruptedly 
within the United States five years, shall be held by the North German Confedera- 
tion to be American citizens, and shall be treated as such. — 

Reciprocally, citizens of the United States of America who become naturalized 
citizens of the North German Confederation, and shall have resided uninterruptedly 
within North Germany five years, shall. be held by the United States to be North 
German citizens, and shall be treated as such. The declaration of an intention to 
become a citizen of the one or the other country has not for either party the effect 
of naturalization. 

This article shall apply as well to those already naturalised in either country as 
those hereafter naturalized: l 

Art. 2. A naturalized citizen of the one party on return to the territory of the other 
party remains liable to trial and punishment for an action punishable by the laws of 
his original country and committed before his emigration; saving, always, the limi- 
tations established by the laws of his original country.. 

Art. 4. If a German naturalized in America renews his residence in North Ger- 
many, without the intent to return to America, he shall be held to have renounced 
his naturalization in the United States. Reciprocally, if an American naturalised, 
. in North Germany renews his residence in the United States, without the intent to 
return to North Germany, he shall be held to have renounced his naturalization in 
North Germany. The intent not to return may be held to exist when the person - 
naturalized in the one country resides more than two years in the other country.‘ 


On the face of it, such provisions would seem to be inconsistent and 
irreconcilable with the provision under comment of Sec. 15 of the Ger- ` 
man law, and therefore that the latter will have no application to nat- - 
uralization in the United States under the express stipulation of the law. 


DUAL CITIZHNSHP | . 

Mr. P. A. Lelong, Jr., of New Orleans, wrote a letter to the Depart- 
ment of State, March 27, 1915, asking whether he would be liable to 
military service if he should visit France. It appeared that he was born 
' in the United States on June 18, 1880, of a native French father, who 
had emigrated to this country when about twenty years of age. The 
Department of State replied, in a letter dated April 2, 1915, that 

Under the provision of the Fourteenth Amendment to the Constitution, all persons 


born in the United States and subject to the jurisdiction thereof are citizens of the 
United States. Section 1, Article VII, of the French Civil Code states that the fol- 


1 Malloy’s Treaties, Conventions, eto., 1910, Vol. II, pp. 1208-1299. 
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lowing are Frenchmen: “Every person born of a Frenchman in France or abroad.” 
It thus appears that you were born with a dual nationality and the Department 
cannot therefore give you any assurance that you would not be held liable for the 
performance of military service in France should you voluntarily place yourself within 
Ffench jurisdiction. l 


A little later the view of the Department of State was requested con- 
' cerning the detention in Italy for military service of Ugo Da Prato, who 
was born in Boston, August 25, 1895, and went to Italy in 1912 to study 
architecture, and whose father, Antonio Da Prato, a native of Italy, 
was naturalized at Boston, March 19, 1892, that is, some two years 
before the birth of his son. The Department directed the American 
Ambassador at Rome to eall the attention of the Italian Government to 
the American birth of Da Prato after the naturalization of his father. 
In a letter to Senator Lodge, dated June 2, 1915, who was interested in 
Da Prato’s case and who had asked the Department to secure his re- 
lease, the Department requested the certificate of birth of the young 
man, as well as the naturalization certificate of his father, for the reasons 
contained in the following extract from the Department’s letter: i 


The Department is being called upon to take action in a good many cases similar 
to that of Ugo Da Prato. The Italian law concerning naturalization of Italians in 
foreign countries is peculiar. Article 11 of the Italian Civil Code contains the fol- ` 
lowing provision: 

“Art. 11. Citizenship is lost by the following persons: 

af 1. + + k * 

“2, He who has acquired citizenship in a foreign country.” 

Article 12, however, reads as follows: 

“Art, 12. The loss of citizenship in the cases mentioned in the foregoing article 
does not work exemption from the obligations of the military service, nor from the 
penalties imposed on those who bear arms against their country.” 

Under the provisions of law mentioned the Italian Government recognizes the 
naturalization of Italians as citizens of other countries, but holds them liable for 
military service in Italy unless they have been expressly excused therefrom. In view 
of Article 11, persons born in this country of fathers naturalized before their births 
are not considered Italian subjects or held liable for military service in Italy. It is 
very important that in each case of this kind the Department should be furnished 
with the best documentary evidence procurable of the naturalization of the father 
and the subsequent birth in this country of the son, so that necessary assurances may 
be given to the Italian Government. 


It will be noted that the Department held in the first case that, as far 
as the United States was concerned, Lelong was an American citizen by 
birth, and that as far as France was concerned he was a French citizen 
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by reason of the French law, because, although born abroad, his father 
was French. In the second case, Da Prato was held to be an American 
citizen by reason of birth, and it-was denied that he was an Italian 
citizen because, at the time of his birth, his father was a naturalized 
citizen of the United States. 

The reason for the difference is that allegiance is ordinarily based 
upon two principles, instead of a single principle. One is the jus solt, by : 
` virtue of which a person, born within a certain territory, owes allegiance 
to the government thereof. The other principle is the jus sanguinis, by 
virtue of which allegiance depends upon the blood of the parent, that is 
to say, the nationality of the parent. The United States accepts both 
principles, as do many countries, with the result that conflicting claims 
to allegiance arise, based upon the locality of birth and, on the other 
hand, upon the nationality of the parent, irrespective of the birthplace- 
of the child: > a 

Let us consider briefly the attitude of the United States. The common 
law accepted the jus soli, and the common law doctrine was followed in 
the United States without statutory authority until settled by an Act 
of Congress of April 9, 1866, providing “that all persons born.in the 
_ United States and not subject to any foreign Power, excluding Indians 

not taxed, are hereby declared to be citizens of the United States.” ! 
The principle was incorporated in the Fourteenth Amendment to the 
Constitution in the following form: ‘All persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they reside.” 

Although it is not material to the present purpose, it may be said that 
the expression in the Act of Congress, “not subject to any foreign 
Power,” and the expression in the: Constitution, “and subject to the 
jurisdiction thereof,” were meant to exclude the children of diplomatic 
agents, as they are exempt from the jurisdiction of the United States 
and by a fiction of law are treated as if they were actually born in the 
country represented by the father. 

The Supreme Court of the United States, in the Wong Kim Ark case 
(169 U. S. 649), was called upon to determine whether a child, born.in 
the United States, of Chinese parents, was an American citizen under 
_ the Fourteenth Amendment. The court, by Mr. Chief Justice Fuller, 

held that birth was, under the amendment, sufficient of itself to make 
the child an American citizen, although the parents were aliens and were 

1 Stat. at ae Vol. 14, p. 27. 
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prohibited by statute from becoming American citizens. So much for 
the first principle. 

The United States adopted by statute the jus sanguinis at an early 
date’ in its history. The Acts of Congress of April 14, 1802,? and of 
Februafy 10, 1855,? reappear in substance as Section 1993-of the Re- 
vised Statutes, which provides that 


all children heretofore born or hereafter born out of the limits and jurisdiction of 
the United States, whose fathers were or may be at the time of their birth citizens 
thereof, are declared to be citizens of the United States; but the rights of citizenship 
shall not descend to children whose fathers never resided in the United States. 


And the Act of Congress in reference to the expatriation of citizens 
and their protection abroad, approved March 2, 1907, provides in Ar- 
ticle 6: i , 


That all children born outside the limits of the United States who are citizens 
thereof in accordance with the provisions of section nineteen hundred and ninety- 
three of the Revised Statutes of the United States and who continue to reside outaide 
the United States shall, in order to receive the protection of this Government, be 
required upon reaching the age of eighteen years to record at an American consulate 
their intention to become residents and remain citizens of the United States and shall 
be further required to take the oath of allegiance to the United States upon attain- 
ing their majority.‘ 


This section of the Act last quoted is & specific recognition of the fact 
that children born in foreign countries of American parents owe an 
allegiance to the country of their parents, although the statute condi- 
tions protection to them upon a declaration of intention upon reaching 
eighteen years of age, to become residents and to remain citizens of the 
United States, and an oath of allegiance to the United States upon at- 
taining their majority. 

What we claim we cannot very well deny to other countries, and 
inasmuch as the Constitution bases citizenship upon birth, we cannot 
deny the right of foreign countries to declare that the children of Ameri- 
can parents not in the diplomatic service, born in a particular foreign 
country, are jure soli subjects of that country; and, inasmuch as we 
maintain that children born of American parents, residing abroad, are 
by statute citizens of the United States, we must perforce admit that 


2? Stat. at Large, Vol. 2, Ch. 28, p. 153. 
3 Ibid., Vol. 10, Ch. 51, p. 604. ` 
4 Ibid., Vol. 34, Chap. 2534, p. 1229; Supplement to this JOURNAL, Vol. 1, p. 259. 
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foreign nations can declare that the children of their subjects or crti- 
zens, born abroad, owe an allegiance to the parent’s country. Dual 
allegiance thus exists and will continue to exist until one principle or the 
other is adopted; or until a convention is adopted at some international 
conference abolishing it and prescribing the conditions of a single alle- 
giance. . 

To take up the case of Mr. Lelong. The Department of State 1 was 
clearly right in advising him that, inasmuch as under the French Code 
“every person born of a Frenchman in France or abroad is a French- 
man,” he might be subject to the performance of military service in 
France if he voluntarily placed himself within French jurisdiction. 
To have refrained from informing him of his dual allegiance and of the 
possibility of military service would have been little less than criminal, 
for with France at war and fighting for its very existence it is hot a time 
to test the exemption of a person born in the United States of French 
parents who finds himself voluntarily in France and who is physically 
fit for military service. The Department did not say that he would be 
liable to military service; it refused to give an assurance that he would 
not be, and in the letter to Mr. Lelong. dated May Sth the Department 
sald: 

If at any time in the future you should find it necessary to visit France and should 
` there be molested upon the ground that you are a French citizen, you should inform 
a diplomatie or consular officer of the United States, who would report the matter 


to the Department in order that it might take such measures in your behalf as would 
seem warranted by the peculiar facts and circumstances of your case, -` 


Foreign governments, as well as the United States, recognize the 
embarrassment arising from dual allegiance, and it would be proper for 
the American diplomatic officer to call the attention of the Minister of 
Foreign Affairs to the case of one situated as Mr. Lelong, and request 
him to obtain from the Minister of War an n exemption from service of 
the American citizen. 

The question of military service discussed, though not aes 
involved, in the Da Prato case, is one which has been the subject of 
much discussion and no little ill feeling. The United States has insisted 
upon the right of expatriation, meaning thereby the right of foreigners 
, to leave their home country and to become naturalized citizens of the 
United States. The doctrine was proclaimed by Act of Congress July 27, 
1868.5 It was made effective, it is believed, for the first time in the Act 


8 Stat. at Large, Vol. 15, Chap. 249, p. 223. 
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in reference to expatriation of citizens and their protection abroad, which 
Says in Section 2: 


Thdt any American citizen shall be deemed to have expatriated himself when he 
has been fiaturalized in any foreign state in conformity with its laws, or when he has 
taken an oath of allegiance to any foreign state.’ 


The difficulty has arisen from the fact that the citizen or subject owes 
allegiance to his country, and in return for allegiance he receives the 
protection of his country. As the country is entitled to his allegiance 
it cannot be deprived of it without its consent, and as in European coun- 
tries military service is compulsory, those countries are naturally un- 
willing to forego the right to military service to those who become 
naturalized in a foreign country and later return to the land of their 
origin. 

After prolonged discussion, running over many years, the right of 
expatriation has been generally recognized, with the exception, it is 
believed, of Russia and Turkey; but in some countries, of which Italy is 
one, naturalization in a foreign country “does not work exemption from 
the obligations of the military service nor from the penalties imposed on 
those who bear arms against their country.” It is true that a foreigner 
who has become naturalized in the United States is an American citizen, 
but in the case of a country denying the right of its subjects to expatriate 
themselves, or making the right depend upon consent previously had, 
or upon the performance of military or other duty, the person, although 
a naturalized American citizen, may be treated in accordance with the 
the laws of the home country upon bis return, upon the very simple and 
sure ground that each country legislates for itself and that neither can 
Impose its legislation upon the other. 

It was therefore of importance in the Da Prato case that the father 
had ceased to be an Italian subject before the birth of his child, who was 
therefore an American citizen by the combination of both of the elements 
of citizenship, if both were needed, namely, jus solt and jus sanguinis, 
because at the time of his birth his father was an American citizen. 

The remedy for conflicting claims upon naturalized citizens is the 
conclusion of naturalization treaties. This policy has been pursued by 
the United States, and it has with the German States the so-called Ban- 
croft treaties, and, in addition, naturalization treaties with the follow- 
ing European countries besides Germany: Austria-Hungary, Belgium, 


8 Stat. at Large, Vol. 34, Chap. 2534, p. 1228. 
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Denmark, Great Britain, Norway, Sweden, Portugal. It has not, how- 
ever, been able to negotiate naturalization treaties with all of the 
European states. 


THE BINDING EFFECT UPON THE GERMAN EMPIRE OF THE TREATY OF 
LONDON OF 1867 NEUTRALIZING LUXEMBURG 


The invasion of Belgium by the German army on August 4, 1914, has 
been the subject of constant discussion, and the misfortunes of the 
country have been so present to the minds alike of the critic and the 
reader that the principles of law involved have ordinarily not been con- 
sidered with that detachment and absence of feeling so necessary in the 
discussion of a complicated legal question. It is believed that the in- 
vasion of Luxemburg raises the question involved in the invasion of 
Belgium, and it is believed further that these questions can be better 
discussed with reference to Luxemburg than with reference to Belgium, 
for it is not charged that Luxemburg has been guilty of unneutral con- 
duct. 

For present purposes it is not necessary to consider the history of 
Luxemburg. It is sufficient to say that the Congress of Vienna erected 
Luxemburg into a grand duchy, assigned it to William I, King of The 
Netherlands; that in 1830 Belgium revolted against its union with 
Holland; that as a consequence of the revolt Luxemburg was divided 
between Belgium and Holland, a situation reluctantly accepted by the 
King of Holland m 1889; that the Grand Duchy of Luxemburg was 
neutralized by the Treaty of London of May 11, 1867, to prevent its 
` acquisition by France; that in 1890, by the death of William III of Hol- 
land, the Grand Duchy passed from Holland to the male heir, because 
the Salic law obtaining in the Duchy prevented Wilhelmina, Queen of 
- Holland, from succeeding to the Duchy; and that from 1890 the Grand 
Duchy has been not only a sovereign and independent state, but has 
been such a state under a ruler of its own. . 

It should be said, however, that although William I, King of the 
Netherlands, was made Grand Duke of Luxemburg, the Duchy was 
not annexed to the Kingdom of The Netherlands. It was what is called 
a personal union. It formed a part of the German Confederation created 
by the Congress of Vienna, and by a modification of the terms thereof 
Prussia obtained the right of garrisoning the fortress of Luxemburg, 
which lasted until 1867. Upon the dissolution of the German Confed- 
eration in 1866, as a consequence of Prussia’s war against Austria, the 
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North German Confederation was formed under the leadership of 
Prussia, in which the Grand Duchy was not included. In 1867, there- 
fore, the Grand Duchy was an independent state, whose ruler happened 
also to be King of Holland. 

THe Grand Duchy is a small state of some 990 square miles, adjoining 
the Belgian province of the same name and forming a small portion of 
the northern boundary of France. Possessed of Alsace-Lorraine, the 
France of Napoleon III was anxious to acquire Luxemburg, which ad- 
joined Lorraine and which would have rounded out his territories and 
made it easier for him to invade Germany. Napoleon III took no part 
in the war of 1866 between Prussia and Austria and fancied that he 
would be allowed compensation in the form of an increase of territory 
without opposition from Prussia. Napoleon was eager to obtain Luxem- 
burg, and its Grand Duke, King William III of Holland, was willing to 
sell. Prussia, however, was unwilling to let its future antagonist acquire 
this territory, and a Prussian garrison, in accordance with the modified 
terms of the Congress of Vienna, occupied the fortress of Luxemburg. 
War was not probable, but a conference of the Powers took place in 
London to consider the question, and the Treaty of London, signed 
May 11, 1867, neutralized the Duchy. The Powers represented at this 
conference were Great Britain, Austria, Belgium, France, Italy, The 
Netherlands, Prussia, and Russia. 

The government and ownership of Luxemburg are recognized by the 
treaty as belonging to the House of Orange-Nassau; that is to say, the 
status quo was expressly confirmed. The conference, however, while 
recognizing the rights of the House of Orange, intended that the Duchy 
should be withdrawn from European ambition as well as European 
aggression. Article 2 of the treaty neutralized Luxemburg, and its 
neutrality was guaranteed by the Powers, and by virtue of the guarantee 
fortifications and an army became unnecessary. Hence Article 3 of the 
treaty decreed the abolition of the fortress, allowing the Grand Duke, 
however, to maintain a sufficient number of troops to preserve order, 
and by Article 3 of the treaty the Prussian garrison was to be withdrawn. 
These articles, however, are so important in themselves and define so 


clearly the status of “a perpetually neutral state” that it is necessary 


to quote them and to comment upon them. 
Article 2 reads as follows: 


The Grand Duchy of Luxemburg, within the limits determined by the act annexed 
to the treaties of the 19th April, 1839, under the guarantee of the courts of Great 


+ 
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‘ 


Britain, Austria, France, Prussia, and Russia, shall henceforth form a perpetually 
neutral state. 

It shall be bound to observe the same neutrality towards all other states. 

The high contracting parties engage to respect the principle of neutrality stip- 
lated by the present article. 

That principle is and remains placed under the sanction of the collective guarantee 
of the Powers signing parties to the present treaty, with the exception of Belgium, 
which is itself a neutral state. © 


In the first place, it will be iae that the status created by the 
annex to the treaty of April 19, 1839, is recognized as under the guarantee 
of the parties to that treaty—namely, Great Britain, Austria, France; - 
Prussia, and Russia,—and that status includes the territories of Belgium, 
as stated in Articles 1, 2, and 4 of the annex, and also the status. of neu- 
- trality created by Article 7 of the annex, which is as follows: 

Belgium, within the limits specified in Articles 1, 2, and 4, shall form an independ- 


ent and perpetually neutral state. It shall be bound to observe such neutrality to- 
wards all other states. 


The next clause stipulates that, in return for the recognition of its 
neutral status, Luxemburg shall observe neutrality toward all the other 
states. In consideration, it would seem, of the neutral status and of the 
duty imposed upon Luxemburg to observe neutrality, the Powers 
parties to the treaty of May 11, 1867, engaged not only to respect the 
principle of neutrality contained in the present article, but solemnly ` 
declared that the principle is and that it remains “under the sanction 
of the collective guarantee” of the signatory Powers, with the exception 
of Belgium, whose condition as a neutral state under the treaty of 1839 
was recognized as such by the treaty of 1867. Now, if Article 2 stood 
alone, there might be some doubt as to the meaning of the contracting 
Powers as to the rights and duties of & neutral state and as to the specific 
right of Luxemburg under the treaty. It is believed, however, that the. 
contracting Powers have defined in Article 3 either the rights and duties . 
of a neutralized state or that they have specifically defined the rights 
and duties of Luxemburg as a neutralized state under Article 2 of the 
treaty. Article 3 is therefore quoted: 


The Grand Duchy of Luxemburg being neutralized, NORET to the terms of the 
preceding article, the maintenance or establishment of fortresses upon its territory 
becomes without necessity as well as without object. 

In consequence, it is agreed by common consent that the city of Luxemburg, 
considered in time past, in a military point of view, as a federal fortress, shall cease 
to be a fortified city. 
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His Majesty the King Grand Duke reserves to himself to maintain in that city the 
number of troops necessary to provide in it for the maintenance of good order. 

It is necessary to consider just what was done by Article 2, and it is 
believed that this article created (1) Luxemburg & perpetually neutral 
state; (2) that it imposed the duty upon Luxemburg to maintain its 
neutrality toward all other states; (3) that the signatory Powers engaged 
*o respect the principle of neutrality, which they themselves laid down; 
(4) that the principle of neutrality was placed under the collective 
guarantee of the signatory Powers. Inasmuch as the powers pledged 
themselves to respect Luxemburg’s neutrality, it would seem clear that 
the Grand Duchy would not need to defend itself against an attack from 
any of these Powers, even if it were possible to defend itself, and that 
Luxemburg’s neutrality was safe against the contracting Powers, singly 
or collectively, even if the guarantee is not to be taken as a statement on 
behalf of the contracting Powers that its neutrality would be respected 
and guaranteed against attack by any other Power, if such attack were 
possible. In view of the solemn pledge to respect and to guarantee 
Luxemburg as a neutralized state, fortifications and armies as such were 
no longer needed, Article 3 saying expressly that “the maintenance or 
establishment of fortresses upon its territory becomes without necessity 
as well as without object.” In consequence of the engagement to respect 
and to sanction the collective guarantee, the fortress was to be demol- 
ished (Article 5), and the Prussian troops garrisoning the fortress of 
Luxemburg were to be withdrawn (Article 4). “For. the maintenance of 
good order,” the Grand Duke was, however, allowed to keep the number 
of troops necessary. ‘The fortress of Luxemburg was demolished, the 
Prussian garrison was withdrawn, and the troops maintained by the 
Grand Duke were reduced to what might be considered a minimum—a 
single battalion of 150 volunteers, and a gendarmerie of about 150 men. 
The neutralized status of Luxemburg was, however, conditioned upon 
the fact that it observed “the same neutrality toward all other states,” 
and it is not charged that Luxemburg violated its “neutrality toward 
all other states,” or toward any state, either by the negotiation of trea- 
ties or conventions inconsistent with its duty as a neutralized state, or 
by engaging in conversations or negotiations of any kind with any state 
for the purpose of maintaining its neutrality. When permission was 
asked by Germany to allow German armed forces to pass through its 
territory, it refused; when the German army actually entered its.terri- 
tory, it protested against the violation of the treaty of 1867. Unable 
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to prevent the passage of the German troops through its territory, as 
under Article 3 of the treaty of May 11, 1867, fortifications and troops 
would have been “without necessity as well as without object,” Luxem- 
burg used the one weapon left to it by the treaty, namely, the right of 
protest. - : ° 

The expression “scrap of paper,” used by ‘the Imperial German 
Chancellor, Dr. von Bethmann Hollweg, in his interview with the* 
British Ambassador, Sir Edward Goschen, on August 4, 1914, is regarded 
as referring to the treaty of 1839 guaranteeing the neutrality of Belgium, 
to which Prussia was a party, and in a speech delivered in the Reichstag 
on the 4th of August, 1914, the Imperial German Chancellor stated 
much the same thing, although in less contemptuous language, main- 
taining that his country was in. a state of necessity, that necessity knows 
no law, that Germany was violating international law by occupying 
Luxemburg and passing its troops through Belgium, but that it would 
endeavor to make good the wrong which it was doing at some later time. 
It will be observed that the Chancellor refers to Luxemburg as well as to 
Belgium, but for the reasons stated at the beginning of this comment, 
the Belgian situation will not be here discussed. 

In defense of Germany’s action in marching its troops through a 
neutralized state, it has been contended that the treaty creating the 
neutralized state was concluded with Prussia, not with the German 
Empire; that the treaty itself was abrogated by the absorption of Prus- 
sia into the North German Confederation; and that, even if the treaty 
had been made by the North German Confederation, it would have been 
abrogated by the dissolution of the North German Confederation upon 
the establishment of the German Empire on January 1, 1871. It is 
intended to consider this contention, because, if it is well founded, Ger- 
many cannot be taxed with the violation of a treaty which no longer 
existed, so far as the German Empire is concerned. It is believed, for 
the reasons which follow, that this contention is without merit. | 

On May 1, 1828, Prussia and the United States concluded a treaty of 
commerce and navigation, Article 12 of which revived and made a part 
of the treaty certain articles dealing with naval war of the previous 
treaties concluded by the two countries in 1785 and 1799. It has been 
claimed and maintained at different times by the North German Con- 
federation and the German Empire that the provisions of the treaty of 
1828 apply not only to Prussia, but to the North German Confederation, 
and to the whole of the German Empire. The United States has, on its- 
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part, admitted the validity of the claim, and American courts have con- 
sidered the treaty as binding and have applied its provisions to concrete 
eases which they were called upon to decide. 

Tn 1868 the Consul General of the North German Union applied to a 

United States commissioner for a warrant for the arrest of eleven desert- 
ers from the Niobe, a public armed vessel sailing under the flag of the 
"Union. The application for the arrest of the deserters was made under 
Article 11 of the treaty of May 1, 1828, between Prussia and the United 
States, which provides that the consuls of the respective governments 
“are authorized.to require the assistance of the local authorities for the 
search, arrest, and imprisonment of the deserters from the ships of war 
and merchant vessels of their country.” Upon the refusal of the com- 
missioner to issue the warrant, Baron Gerolt, the diplomatic represen- 
tative of the North German Union accredited to the United States, 
protested, and the then Attorney General of the United States, the Hon- 
orable William M. Evarts, in an opinion rendered to the Department of 
State, held the treaty of 1828 to be binding. (12 Opinions of Attorneys 
General, 463.) 

Two years later, on August 22, 1870, in the war between the North 
German Confederation and its Allies, on the one side, and France on the 
other, President Grant issued his neutrality proclamation, in the course 
of which he said: 


And I do further declare and proclaim that by the 19th Article of the treaty of 
amity and commerce, which was concluded between His Majesty the King of Prussia 
and the United States of America, on the 11th day of July, A. D. 1799, which Article 
was revived by the Treaty of May 1, A. D. 1828, between the same parties, and is 
still in force, it was agreed that, “The vessels of war, public and private, of both 
parties, shall carry freely, wheresoever they please, eto., etc.” 


In 1884, when it was thought that discriminatory rates on petroleum 
were about to be imposed by German railways, the American Minister 
at Berlin, with the approval of the Department of State, addressed two 
notes to the Imperial Foreign Office, in which he claimed equality of 
treatment for Americans by virtue of the stipulations of the treaty of 
1828. . 

The Federal courts of the United States, including the Supreme Court, 
have had occasion to examine the treaty of 1828 and they have held it 
to be binding alike upon the North German Confederation and the 
German Empire. The validity of the treaty of 1828 arose in a suit 
brought by Prussian sailors (4 Ben. 413, Federal Cases No. 4427), 
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who libeled the Prussian bark Elswine Kreplin i in 1870 to obtain their 
wages. The Consul General of the North German Union presented to 
the District Court of the United States in New York his formal protest 
against the exercise of jurisdiction, on the ground that Article 10 ofthe 
treaty with Prussia vested the German consul with jurisdictiorf.. The 
district judge overruled the protest, took jurisdiction, and decided the 
case. On appeal to the Circuit Court (9 Blatchford, 428) the decisiorf 
of the District Court was reversed, and the Supreme Court of the United 
States in Hz parte Newman, 1871 (14 Wallace, 152), refused to issue a 
mandamus to the Circuit Judge “‘to compel him to entertain jurisdic- 
tion of the cause on appeal, and to hear and decide the same on the 
merits thereof.” 

In the case of the North German Lloyd 8. S. Co. v. Hedden (43 Federal 
Reporter, 17), decided in 1890, the court had occasion to consider the 
favored nation clause contained in Article 9 of the treaty of December 20, 
1827, between the United States and the Hanseatic Republics, and in . 
Article 9 of the Prussian-American treaty of May 1, 1828, containing 
a like stipulation. The court said: “These treaties have been held by 
both the American and German Governments to be valid for all Ger- 
many.” And in the more recent case of Disconto Gesellschaft v. Um- 
breit (208 U. 8. 570), decided by the Supreme Court in 1907, Mr. Justice 
Day, speaking for the court, said, ene to the treaty oF 1828 between 
Prussia and the United States: 


This treaty is printed as one of the treaties in force in the compilation of 1904, 
p. 643, and has undoubtedly been recognized by the two governments as still in force 
since the formation of the German Empire.’ See Terlinden v. Ames, 184 U. 8. 270; 
Foreign Relations of 1883, p. 369; Foreign Relations of 1885, pp. 404, 443, 444; 
Foreign Relations of 1887, p. 370; Foreign Relations of 1895, part one, 539.. 


The case of Terlinden v. Ames (184 U. S. 270), cited by Mr. Justice 
Day, is an admirable statement concerning the changes in sovereignty 
which affect and which do not affect treaties. In this case a Prussian by 
the name of Terlindéen was accused of committing forgery within the 
Kingdom of Prussia, after which he fled to the United States and was 
apprehended under the extradition treaty of June 16, 1852, between: 
Prussia and the United States. Terlinden’s counsel pleaded that the 
treaty of 1852 was with Prussia; that it was abrogated by the absorption 
of Prussia into the’ German Empire; and that there was therefore no- 
treaty by virtue of which he could be legally arrested and returned to ` 
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Germany. Or to quote the language of Chief Justice Fuller: “The 
contention is that, as the result of the formation of the German Empire, 
this treaty had been terminated by operation of law.” The Chief 
J ustice then proceeded to consider the consequences of the formation of 
the North German Confederation and of the Empire, in order to see 
whether a treaty with Prussia, concluded antecedent thereto, was 
abrogated. The portion of the opinion dealing with this question 
follows: 


Treaties are of different kinds and terminable in different ways. The fifth article 
of this treaty provided, in substance, that it should continue in force until 1858, and 
thereafter until the end of a twelve months’ notice by one of the parties of the in- 
tention to terminate it. No such notice has ever been given, and extradition has been 
frequently awarded under it during the entire intervening time. l 

Undoubtedly treaties may be terminated by the absorption of Powers into other 
nationalities and the loss of separate existence, as in the case of Hanover and Nassau, 
which became by conquest incorporated into the Kingdom of Prussia in 1866. Ces- 
sation of independent existence rendered the execution of treaties impossible. But 
where sovereignty in that respect is not extinguished, and the power to execute 
remains unimpaired, outstanding treaties cannot be regarded as avoided because 
of the impossibility of performance. 

This treaty was entered into by His Majesty the King of Prussia in his own name 
and in the names of eighteen other States of the Germanic Confederation, including 
the Kingdom of Saxony and the free city of Frankfort, and was acceded to by six 
other States, including the Kingdom of Wiirtemburg, and the free Hanseatic city of 
Bremen, but not including the Hanseatic free cities of Hamburg and Lubeck. The 
‘war between Prussia and Austria in 1866 resulted in the extinction of the Germanic 
Confederation and the absorption of Hanover, Hesse Cassel, Nassau and the free 
city of Frankfort, by Prussia. 

The North German Union was then created under the præsidium of the Crown of 
Prussia, and our Minister to Berlin, George Bancroft, thereupon recognized officially 
not only the Prussian Parliament, but also the Parliament of the North German 
States, and the collective German Customs and Commerce Union, upon the ground 
that by the paramount constitution of the North German United States, the King of 
Prussia, to whom he was accredited, was at the head of those several organizations 
or institutions; and his action was entirely approved by this Government. Mes- 
sages and Documents, Dep. of State, 1867-8, Part I, p. 601; Dip. Correspondence, 
Secretary Seward to Mr. Bancroft, Dec. 9, 1867. 

February 22, 1868, a treaty relative to naturalization was concluded between the 
United States and His Majesty, the King of Prussia, on behalf of the North German 
Confederation, the third article of which read as follows: “The convention for the 
mutual delivery of criminals, fugitives from justice, in certain cases, concluded be- 
tween the United States on the one part and Prussia and other States of Germany on 
the other part, the sixteenth day of June, one thousand eight hundred and fifty-two, 
is hereby extended to all the States of the North German Confederation.” 15 Stat. 
615. This recognized the treaty as still in force, and brought the Republics of Lu- 
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beck and Hamburg within its scope. Treaties were also made in that year between 
the United States and the Kingdoms of Bavaria and Wirtemburg, concerning 
naturalization, which contained the provision that the previous conventions between 
them and the United States in respect of fugitives from justice should remaig in 
force without change. , 

Then came the adoption of the Constitution of the German Empire. It found the 
King of Prussia, the chief executive of the North German Union, endowed with power 
to carry into effect its international obligations, and those of his kingdom, and it* 
perpetuated and confirmed that situation. The official promulgation of that Con- 
stitution recited that it was adopted instead of the Constitution of the North German 
Union, and its preamble declared that “His: Majesty the King of Prussia, in the 
name of the North German Union, His Majesty the King of Bavaria, His Majesty 
the King of Wirtemburg, His Highness the Grand Duke of Baden, and His Royal. 
Highness the Grand Duke of Hesse and by Rhine for those.parts of the Grand Duchy 
of Hesse which are situated south of the Main, conclude an eternal alliance for the 


~ protection of the territory of the Confederation, and of the laws of the same, as well 


as for the promotion of the welfare of the German people.” As we have heretofore 
seen, the laws of the Empire were to take precedence of those of the individual ` 
States, and it was vested with the power of general legislation in respect of crimes. 

` Article 11 read ‘The King of Prussia shall be the president of the Confederation, 
and shall have the title of German Emperor. The Emperor shall represent the Em- 
pire among nations, declare war, and conclude peace in the name of the same; enter 
into alliances and other conventions with foreign countries, accredit ambassadors, 
and receive them. * * * So far as treaties with foreign countries refer to matters 
which, according to Article IV, are to be regulated by the legislature of the Empire, 
the consent of the Federal Council shall be required for their ratification, and the 
approval of the Diet shall be necessary to render them valid.” 

It is contended that the words in the preamble translated “an eternal alliance” 
should read ‘‘an eternal union,” but this is not material, for admitting that the Con- 
stitution created a composite State instead of a system of confederated States, and ' 
even that it was called a confederated Empire rather to save the amour propre of 
some of its component parts than otherwise, it does not necessarily follow that the 
Kingdom of Prussia lost its identity as such, or that treaties theretofore entered into 
by it could not be performed either in the name of its King or that of the Emperor. 
We do not find in this Constitution any provision which in itself operated to abro- 
gate existing treaties or to affect the status of the Kingdom of Prussia in that regard. 
Nor is there anything in the record to indicate that outstanding treaty obligations 
have been disregarded since its adoption. Ño far from that being so, those obligations 
have been faithfully observed. . 

And without considering whether extinguished treaties can’ be renewed by tacit 
consent under our Constitution, we think that on the question whether this treaty 
has ever been terminated, governmental action in respect to it must be regarded as 
of controlling importance. During the period from 1871 to the present day, extradi- 
tion from this country to Germany, and from Germany to this country, has been fre- 
quently granted under the treaty, which has thus been repeatedly recognized by 
both governments as in force. Moore’s Report on Extradition with Returns of all 
Cases, 1890. 
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The learned Chief Justice then quoted with approval the following 
note of Mr. J. C. Bancroft Davis in his notes to his edition of Treaties 
and Conventions between the United States and other Powers: 


The establishment of the German Empire in 1871, and the complex relations of 
its component parts to each other and to the Empire, neceesanily give rise to questions 
as to the treaties entered into with the North German Confederation and with many 

eof the States composing the Empire. It cannot be said that any fixed rules have 
been established. 

Where a State has lost T separate existence, as in the case of Hanover and Nassau, 
no questions can arise. 

Where no new treaty has been negotiated with the Empire, the treaties with the 
various States which have preserved a separate existence have been resorted to. 


The Chief Justice next quoted with approval the following language 
of Mr. Justice Blatchford, then District Judge, In re Thomas (12 Blatch- 
. ford, 370), involving the continuance of the extradition treaty of Sep- 
tember 12, 1853, between Bavaria and the United States: 


It is further contended, on the part of Thomas, that the convention with Bavaria 
was abrogated by the absorption of Bavaria into the German Empire. An examina- 
tion of the provisions of the Constitution of the German Empire does not disclose 
anything which indicates that then existing treaties between the several States 
composing the confederation called the German Empire, and foreign countries, were 
annulled, or to be considered as abrogated. 

Indeed, it is difficult to see how such a treaty as that between Bavaria and the 
United States can he abrogated by the action of Bavaria alone, without the consent 
of the United States. Where a treaty is violated by one of the contracting parties, 
it rests alone with the injured party to pronounce it broken, the treaty being, in such 
case, not absolutely void, but voidable, at the election of the injured party, who may 
waive or remit the infraction committed, or may demand a just satisfaction, the 
treaty remaining obligatory if he chooses not to come to a rupture. 1 Kent’s Com. 
174. In the present case the mandate issued by the Government of the United States 
shows that the convention in question is regarded as in force by both the United 
States and by the German Empire, represented by its envoys, and by Bavaria, 
represented by the same envoy. ‘The application of the foreign government was 
made through the proper diplomatic representative of the German Empire and of 
Bavaria, and the complaint before the commissioner was made by the proper con- 
sular authority representing the German Empire and also representing Bavaria. 


It is a fact that the United States has no extradition treaty with the 
German Empire. It is also a fact that the United States has no naturali- 
zation treaty with the German Empire. It has, however, extradition 
treaties and naturalization conventions with the various States now 
forming part of the German Empire, and both countries regard these 
solemn treaties and conventions as binding upon them in their entirety, 
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notwithstanding the fact iat the German Empire has been formed 
since their negotiation. 

If the various diplomatic incidents, which have been cited, and if the 
decisions of the courts of the United States, left any doubt whether the 
treaty of May 1, 1828, concluded between Prussia and the United States 


~ binds the German Empire, notwithstanding the inclusion of Prussia in 


the North German Confederation and later in the German Empire, ° 
the express admission by Germany that the treaty with Prussia applies 
to and binds the German Empire, contained in the note of April 5, 1915, 
of the German Minister for Foreign Affairs in discussing the destruction 
of the William P. Frye, an American schooner, by the German auxili- 
ary cruiser Prinz Eitel Friedrich on January 27, 1915, and the accept- 
ance by the United States of that admission in its note of April 28, 1915, 
remove any doubt that a treaty applicable to a state of war, concluded 
by Prussia before it was merged in the North German Confederation 
and later in the German Empire, is binding upon the German Empire.’ 
If the treaty of May 1, 1828, between Prussia and the United States 
binds the German Empire; it is difficult to see how the treaty of April 19; 
1839, concerning the neutrality of Belgium does not bind the German . 
Empire, and how the convention of London of May 11, 1867, to which 
Prussia was a party, does not bind the German Empire, for in all three 
cases the treaties were concluded with Prussia before it was merged in 
the North German Confederation and the Empire, and all three treaties 
contemplate a state of war, and indeed the last two were negotiated 
primarily to take effect in time of war. 

The conclusion: to be drawn from these diplomatic instances .and. 
judicial decisions is that the Imperial German Chancellor, Dr. von 
Bethmann Hollweg, was well advised when he informed the Reichstag 
on August 4, 1914, that the invasion and occupation of Luxemburg by 
German troops was a violation of international law. 


1 Another case may be cited to show that Germany does not contend that the 
treaty of 1828 was abrogated by the absorption of Prussia into the North German 
Confederation and the Empire. The Act of Congress of July 26, 1911, entitled “An 
Act to permit reciprocal trade relations with the Dominion of Canada,” admitted 
chemical wood pulp, etc., free of duty from’ Canada, and Germany claimed that 
the favored-nation clause of Article 9 of the treaty with Prussia of 1828 entitled it to- 
freedom from export duties. The decision of the Board of General Appraisers levying 
the tax was reversed in the case of The American Express Co. et al. v. United States, 
decided by the United States Court of Custom Appeals i in December, 1012. (This 
re Vol. 7, sa pp. 891 et seg.) 
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THH HAGUE CONVENTIONS AND THE NEUTRALITY OF BELGIUM AND 
LUXEMBURG 


tt is constantly stated that the invasion of Luxemburg and Belgium 
by thé German army on August 3, 1914, was a violation of the Hague 
conventions, and Convention No. V of the Second Hague Conference 
*respecting the rights and duties of neutral Powers and persons in case 
of war on land is pointed to as proof positive of the assertion. The ar- 
ticles referred to are the following: 


The territory of neutral Powers is inviolable. (Art. 1.) 

Belligerents are forbidden to move troops or convoys of either munitions of war 
or supplies across the territory of a neutral Power. (Art. 2.) 

A neutral Power must not allow any of the acts referred to in Articles 2 to 4 to 
occur on its territory. (Art. 5.) 

The fact of a neutral Power resisting, even by force, attempts to violate its neu- 
trality can not be regarded as a hostile act. (Art. 10.) 


These articles must be considered with Article 20, which limits the 
convention to the contracting Powers, “and then only if all the belliger- 
ents are parties to the convention.” 

‘They do not, however, guarantee neutrality, nor do they prevent a 
state from declaring war against a state wishing to remain neutral, which 
thus becomes a belligerent and loses the benefit of the convention. If 
the Hague conventions were violated by Germany in this matter it 
would appear to be a violation of the spirit, not of the letter, and indeed 
it is difficult to maintain that there was a violation even of the spirit, 
because international law in its present development apparently allows 
nations to go to war whenever they please, and the Hague conventions 
do not modify or abridge this provision of the law of nations. 

Convention No. III of the Second Hague Conference, relative to the 
opening of hostilities, states in its preamble that “it is important, in 
order to ensure the maintenance of pacific relations, that hostilities 
should not commence without previous warning; ” and Article 1 of the 
convention negotiated to give effect to this provision of the preamble 
states that “the contracting Powers recognize that hostilities between 


themselves must not commence without previous and explicit warning, . ` 


in the form either of a reasoned declaration of war or of an ultimatum 
with conditional declaration of war.” 

Let us now see how far the provisions which have been quoted of 
the two Hague conventions, respecting the rights and duties of neutral 
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Powers and persons in case of war on land, and the convention concern- 
ing the opening of hostilities, apply to the cases of Luxemburg and 
Belgium. 

On the third and fourth days of August, when German armies fn- 
vaded Luxemburg and Belgium, all Powers with which German) was 
then at war were parties to the convention, and thus Article 20 did not 
apply. Germany at that time was at war with Russia and with France, * 
both of which countries had ratified the convention. Luxemburg and 
Belgium were likewise contracting Powers, so that, in the war between 
Germany, on the one hand, and Russia and France, on the other, Luxem- 
burg and Belgium were neutral Powers, and all were bound by the pro- 
visions of Convention No. V. It is true that Great Britain was not a 
party to the convention, but war did not exist between Germany and 
Great Britain at the time of the invasion of Belgium, but by reason of 
that invasion Great Britain declared war. It is also true that Austria- 
Hungary was at war with Serbia and that Germany was the ally of 
Austria-Hungary. It is a fact, however, that Germany did not declare 
war against Serbia until August 8, and the fact that a nation is an ally 
does not necessarily mean that it is at war with the enemies of its ally. 
For example, Japan and Germany are at war, but Japan is not at war 
with Turkey, Germany’s ally. Again, Italy is at war with Austria- 
Hungary and with Turkey, but is not at war apparently with Germany, 
the ally of Austria-Hungary and of Turkey. Therefore, when Germany 
invaded Luxemburg and Belgium on August 3d and 4th, Germany was 
only at war with Russia and with France, in which war Luxemburg and 
Belgium were neutral. 

The five countries were bound by Convention No. V, and Luxemburg 
and Belgium were beneficiaries of Convention No. V respecting the 
rights and duties of neutral Powers and persons in case of war on land. 
This would seem to be a demonstration that Germany’s action was in 
the teeth of this convention, that it violated neutral territory, that it 
moved troops or convoys of war across neutral territory, which was for- 
bidden, and that Luxemburg and Belgium were bound to oppose the 
violation of neutrality, and that resistance by force to the violation of 
its territory could not be regarded, to quote the language of Article 10 
“as a hostile act.” 

While this view appears to be technically correct, it must be borne in 
mind that Germany had requested a permission for its armies to pass 
through Luxemburg and Belgium, and that both of these countries 
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were informed that, if they refused permission, the German army would 
force a passage. It is believed that this action on the part of Germany is 
a technical compliance with the terms of the convention relative to the 
optning of hostilities, which requires an explicit warning “in the form 
either of a reasoned declaration of war or of an ultimatum with condi- 
tional declaration of war.” ‘This does not mean, however, that Germany 
* was justified in insisting upon the right of passage through Luxemburg 
and Belgium, but that, so far as the Hague conventions are concerned, 
Germany complied with other requirements, for the warning served 
upon Luxemburg and Belgium was either a reasoned declaration of war 
or an ultimatum with conditional declaration of war, which created a 
hostile relation between Germany and the two countries, and which 
therefore excluded the application of the convention respecting the 
rights and duties of neutral Powers and persons in case of war on land. 

It is shown elsewhere that Germany was bound by the treaty of 
April 19, 1839, by which it recognized Belgium as a neutralized and inde- 
pendent state, and by the London Declaration of May 11, 1867, by 
which it recognized and guaranteed Luxemburg as a neutralized state. 
By virtue of these treaties, Germany was not in a position to request a 
passage through Luxemburg or Belgium, for by these treaties Luxem- 
burg and Belgium were not merely neutrals, but they were neutralized 
Powers, and by virtue of Convention No. V of the Second Hague Con- 
ference, their territory was inviolable—belligerents could not move 
troops or convoys or munitions of war across their territory, and they 
were bound to resist any and every attempt of this kind to violate their 
neutrality. 

In the course of the discussion of this very grave and important inter- 
national question, it is frequently urged that the action of Belgium in 


holding conversations with France and Great Britain for the protection _ 


of its neutrality against German invasion constituted such a violation 
of the treaty of 1839 as to liberate Germany from its provisions, and that 
treaties are concluded with the understanding that conditions shall 
remain as they were at the conclusion of the treaty. Admitting, for the 
purpose of discussion, that Belgium’s action was unneutral, it has not 
been hitherto alleged that the action of Luxemburg was unneutral, and, 
as far as Luxemburg is concerned, this argument is without merit. It 
is indeed true that treaties, acceptable at the time of negotiation, 
become irksome in the course of time, but if treaties are not meant to be 
perpetually binding, and if the happening of certain contingencies is 
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to abrogate them, treaties could be concluded for a term of years, sub- 
ject to renewal, or their continuance or abrogation might be made ‘to 
depend upon a contingency stated in clear and unmistakable terms in 
the tresty. 

Now, the great European Powers, parties alike to the Belgium freaty | 
and to the Luxemburg treaty, have put themselves on record in this 
matter and, wisely or unwisely, renounced the right to abrogate or to * 
modify treaties which had become distasteful or inconvenient to them. 
By Article 14 of the treaty of Paris of 1856, Russia was forbidden to 
keep ships of war in the Black Sea. This. provision wag obnoxious, not 
only to the interest but to the amour propre of the great empire, and it 
took advantage of the Franco-Prussian War of 1870 to denounce the 
provision in question. The Powers, however, objected to the modifica- 
tion without their consent of the treaty to which they were parties, and 
at the Conference of London, held in 1871, the following protocol was 
signed by all the Powers represented at the conference: 


The plenipotentiaries of the North German Union, of Austria-Hungary, [of 
France],! of Great Britain, of Italy, of Russia, and of Turkey, met to-day in confer- 
ence, recognize that it is an essential principle of the law of nations, that no Power 
can release itself from the engagements of a treaty, nor modify the terms thereof, 
except by the consent of the contracting parties, amicably had. 3 


It would appear, therefore, that the Powers represented at the London 
Conference, in recognizing the sanctity of treaties as an essential prin- 
ciple of the public law of Europe, deliberately tied their hands, and that 
the action of Germany, in so far as Luxemburg is concerned, is in direct 
violation of an obligation assumed in 1867 and observed in the Franco- 
Prussian War, the one war to which it was a party before the outbreak 
of the present great calamity. 


1 The niedipotentianies of all the countries except France signed the Protocol, 
Jan. 17, 1871. France signed March 13, 1871. For this reason the name of France 
has been inserted in brackets in the text of the Protocol. 

- 2 British & Foreign State Papers, Vol. 61, pp. 1198-1199. 
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February, 1914. 

18 France—GreEatT BRITAIN. Agreement respecting the delimitation 
of the frontier between the British and French possessions from 
the Gulf of Guinea to the Okpara River. With map. French 
and English texts: G. B. Treaty Series, No. 5, 1914. 


April, 1914. | 
4 Great Brrrarin—Honpuras. Arrangement referring to arbitra- 


tion matters relating to the Masica incident. English and Span-. 


ish texts: G. B. Treaty Series, No. 10, 1914. 


May, 1914. 

30 GuUATEMALA—-GRHAT saree: Additional protocol to the treaty 
of extradition of July 4, 1885. English and Spanish texts: 
G. B. Treaty Series, No. 12, 1914. 


July, 1914. 
30 European. War. Spar. Declaration of neutrality in the war 
between Austria-Hungary and Servia. Gaceta de Madrid, 
July 30, 1914. 
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August, 1914.. 

5 Evropman War. ARGENTINE Repusiic. Declaration of neu- 
trality in war between Austria-Hungary—Serbia, from July 26; 
Russia—Germany, from Aug. 2; France—Germany, from Auge 4; 
Great Britain—Germany from Aug. 4; Belgium—Germany from 
Aug. 5. Bol. rel. ext. (Argentine Republic), 43:3; Clunet, 42:87. 

5. European War. Siam. Declaration of neutrality in war between 
France and Germany. Clunet, 42:116. 


14 European War. Braw. Declaration of neutrality in war between 


Austria-Hungary and Montenegro. Gaceta de Madrid, Aug. 14, 
1914; Clunet, 42:116. 

16 Evropman War. Spain. Declaration of neutrality in war between 
Austria-Hungary—France and Great Britain. Gaceta de Madrid, 
Aug. 16, 1914; Clunet, 42:116. 

26 European War. Spawn. Declaration of neutrality 4 in war between 
Germany and Japan. Gaceta de Madrid, ne 26, 1914; Clunet, 
42:116. 


September, 1914. 

1 European War. Spar. Declaration of neutrality in war between 
Austria-Hungary and Belgium. Gaceta de Madrid, Sept. 1, 1914; 
Clunet, 42:116. 

5 European War. Declaration between the United Kingdom, 
France and Russia engaging not. to conclude peace separately 
during the present European war. English and French texts: 
G. B. Treaty Series, No. 1, 1915. 


October, 1914. 

27 Great Brrraw—lItary. Ratifications exchanged of the conven- 
tion for the extension,to British India of the Anglo-Italian treaty 
of commerce and navigation of June 15, 1883, signed June 15, 
1914. English and Italian texts: G. B. Treaty Series, No. 19, 
1914, 


November, 1914. 
9 Great Brrratin—Norway. Convention renewing for a further 
period of five years the arbitration convention of August 11, 
1904. [See G. B. Treaty Series, No. 8, 1904 and No. 27, 1909.] 
English and Norwegian texts: G. B. Treaty Series, No. 14, 1914. 
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November, 1914. | 

10 Great Brirarin—Untirep Status. Ratifications exchanged of 
treaty for the advancement of peace, signed at Washington, 

«e Sept. 15, 1914. Text: G. B. Treaty Series, No. 16, 1914; U. S. 
eT'reaty Series, No. 602. 

10 European War. Spain. Declaration of acutely In the war 

° between Turkey and the Allies. Gaceta de Madrid, Nov. 10, 
1914; Clunet, 42:116. 

16 CHILE—VENEZUELA. Extradition treaty signed. Spanish text: 
Bol. rel. ext. (Chile), Dec. 1914, p. 63. 

16 Great Britrain—PortuaaL. Agreement providing for the settle- 
ment by arbitration of certain classes of questions which may 
arise between the two governments. English and Portuguese 
texts: G. B. Treaty Series, No. 15, 1914. 

16 Came—CotompBia. General arbitration treaty signed, Spanish 
text: Bol. rel. ext. (Chire), Dec. 1914, p. 51. 

17 Cmre—CoromBIa. Extradition treaty signed. Bol. rel. ext. 
(Chile), Dec. 1914, p. 53. 

20 Great BrivTaIN—NETHERLANDS. Ratifications exchanged of 
treaty relating to the extradition of fugitive criminals between 
certain British protectorates and the Netherlands, signed at 
The Hague Aug. 17, 1914. English and Dutch texts: G. B. 
Treaty Series, No. 18, 1914. 


February, 1916. 

3 GREAT BRITAIN—SWITZERLAND. Convention signed providing 
for the settlement by arbitration of certain classes of questions 
which may arise between the two governments. English and 
French texts: G. B. Treaty Series, No. 3, 1915. 


May, 1916. 

26 European War. ARGENTINE Repusiic. Declaration of neu- 
trality in the war between Italy and Austria. Spanish text: 
B. rel. eat. (Argentine Republic), 44:248. 


June, 1916. 

24 Euvropran War. UNITED Srates. The United States in answer to 
the German note of June 7, renewed its demand that the Frye case 
be settled by direct diplomatic negotiation rather than by a Ger- 
man prizecourt. Text in SPECIAL SUPPLEMENT to JOURNAL, p. 185. 
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June, 1915. 


28 


28 


Eurorman War. Unirep Status. The British steamship Ar- 
menian, with a cargo of mules from the United States, was de- 
stroyed by submarine off Cornwall, England, twenty-six mem- 
bers of the crew, most of them Americans, losing thei» lives. 
N. Y. Times; June 29, 1915. 

Mexico. General Victoriano Huerta, former President of Mexico, 
and Gen. Pascal Orozco, were arrested by United States officials 
while on a train nearing the Mexican border; they were charged 
with violating American neutrality by planning a Mexican 
revolution. Later they were released on bail. General Huerta ` 
was again arrested on July 3d at El Paso, and his bail increased 

_ to $30,000, which he refused to furnish. N. Y. Times, June 29; 

' July 4, 1915. : 


July, 1916. 


2 
6 


7 


10 


12 


Death of Porfirio Diaz, for thirty-five years President of Meeg, 
N. Y. Times, July 3, 1915. 

Evrorran War. Iray. Italy established a blockade across the 
Strait of Otranto. N. Y. Times, July 7, 1915. 

Evropnan War. The United States naval authorities assumed 
control of the German-owned wireless station at Sayville, Long 
Island, to guarantee its neutrality. N. Y. Times, July 8, 1915. 

EuROPHAN War. GmRMANY. Germany replied to the American 
note of June 10, regarding submarine war against merchant 
ships. Text: SPECIAL SUPPLEMENT TO JOURNAL, p. 149. 

Eurorman War. The British steamship Orduna, bound for New 
York and with many American passengers, was attacked near 
Queenstown, by submarine, but escaped. N. Y. Times, July 9, 
4915. 

Evropzan War. Gurmany—Unrrap Srares. The German 
prize court rendered a decision in the case of the William P. 
Frye, finding the cargo contraband, the sinking justified, but 
admitting that the German Government must pay an indemnity 
for the ship and American cargo under the Prussian-American 
treaties of 1785 and 1799. Text of German note of July 30, 
1915 in SPECIAL SUPPLEMENT to JOURNAL, p. 188. 

Eurorrzan War. Unirap States—Gnurmany. Germany in note 
to the United States formally admits that the Nebraskan, a 
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July, 1916. 


14 


16 


21 


25 


United States merchant ship, was damaged without warning by 
a torpedo from a German submarine and not by a mine as had 
been claimed. Text issued by U. S. Dept. of State. 

Ksorophan War. Graat Brrrarin—Unrrap Stares. Note sent 
to Great Britain protesting against the practice of the British 
prize courts acting under Orders in Council or other municipal 
legislation not in accordance with the recognized rules of inter- 
national law. Text in SPECIAL SUPPLEMENT to JOURNAL, p. 153. 

EUROPEAN War. Unirep Starmes—Gruat Brrrarn. The United 
States sent note to Great Britain protesting against the seizure 
of the U. S. S. Neches. Text in SPECIAL SUPPLEMENT to JOURNAL, 
p. 154. 


Panama Canau. The Panama Canal was used for the first time ` 


by United States battleships, the Missouri, Ohio and Wisconsin 
passing through on their way to San Francisco. N. Y. Times, 
July 17. 

European War. Unirep Starmus—Gurmany. The United States 
sent a third note to Germany relative to the rights of neutral 
passengers on merchant ships. Text in SPECIAL BUPPLEMENT 
to JOURNAL, p. 155. 

EUROPEAN War. UNITED E aie Britain. Note sent 
by Great Britain in answer to the American note of April 2, 
relating to the interference with American trade in the war zone 
and presenting a legal argument to show that Great Britain is 
adhering to the principles of international law as modified by 
modern conditions and exigencies of the present situation. Text 
in SPECIAL SUPPLEMENT to JOURNAL, p. 157. 

European War. UNITED STATES—GERMANY. American ship 
Leelawnaw was sunk by German submarine off the northwest 
coast of Scotland, warning being given and the crew towed to 
safety; the vessel was carrying flax (declared contraband by 
Germany) from Russia to Ireland. N. Y. Times, July 27, 1915. 

Hartt. Haitian revolutionists removed President Guillaume Sam 
from the French legation, where he had taken refuge, and killed 
him. The American cruiser Washington arrived at Port-~au- 
Prince and landed marines to prevent further fighting. On 
July 29th, Rear Admiral Caperton, with a force of American 


marines and sailors from the cruiser Washington, assumed control 
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July, 1916. 
of Port-au-Prince. Two American sailors were killed durmg a 
night attack by “snipers.” The American control was extended 
to Cape Haytien on August 13th. N. Y. Times, July 29, Aug.14, 
1915. . 

29 M=xrco. The United States demanded of the Mexican factional 
leaders that railroad communication between Mexico City and» 
Vera Cruz be re-established, to permit the sending of food into 
the capital, where starvation conditions are reported. N. Y. 
Times, July 30, 1916. 

30 EoROPEAN War. UNITED Stares—GHRMANY. Cannan replied 
to the American note of June 24th, regarding the sinking of the 
American sailing vessel Wiliam P. Frye, stating that a German 
prize court had held that the sinking was justifiable, but that 
the owners should be indemnified; the alternative is offered of 
submitting the whole case to arbitration at The Hague. Text 
in SPECIAL SUPPLEMENT TO JOURNAL, p. 188. 

31 Ecropean War. UNITED Srarms—Great BRITAN. Great 
Britain answered the note of the United States of July 16 [14], 
relating to the rights of American citizens under the principles 
and rules of international law, with legal argument in support 
of the practices of Great Britain. Text in SPHCIAL SupPLEMENT 
TO JOURNAL, p. 163. 

31 European War. UNITED States—Great BRITAIN. Great Brit- 
ain answered the note of the United States relative to the Neches. 
Text in SPECIAL SUPPLEMENT TO JOURNAL, p. 162. 


August, 1916. 

2 Mexico. Mexico City for the fourth time came under the control 
of the Carranza faction, General Gonzales occupying the city 
without resistance from the retiring Zapatistas. N. Y. Times, 
Aug. 4. 

3-6 Muxico. Upon the invitation of the United States, the diplomatic 
representatives at Washington of the six Latin American re- 
publics (the ambassadors from Argentine Republic, Brazil and ` 
Chile, and the ministers from Bolivia, Uruguay and Guatemala), 
met with the Secretary of State of the United States to discuss 
means for ending the chaos in Mexico. N. Y. Times, Aug. 3, 
1915. 
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August, 1915. 
4 Europnan War. The French prize court confirmed the seizure of 


10 


11 


12 


12 


11 


the American steamship Dacia, which was transferred from 
German to American registry after the beginning of the war. 
°” The cargo of cotton was not involved, as Great Britain had stated 
before the vessel sailed that the cotton would not be detained. 
The cotton was purchased by the French government. N. Y. 
Times, Aug: 5, 17, 1915. Text of decision printed in this 
JOURNAL, p. 1015. 

Eurorpzan War. UNITED STATES—GREAT BRITAIN. Note verbale 
from British Embassy in regard to the Neches. Text issued by the 
Dept. of State. 

Portrugau. Bernardino Machado (former Premier) was elected 
President of Portugal, succeeding Manuel de Arriaga, resigned. 
N.Y. Times, Aug. 8. 

Unirrep Strates—Grrmany. The United States accepted the 
offer of Germany for the payment of indemnity in the case of 
the William P. Frye, but proposed that the alternative of 
reference to The Hague Court be also had as a method of in- 
terpreting the disputed points in the treaties with Prussia. Text 
in SPECIAL SUPPLEMENT TO THIS JOURNAL, p. 191. 

Maxico. General Carranza protested to those American govern- 
ments participating in the conference on Mexican affairs and 
warns of the ‘‘dangers which may ensue from a new policy of 
interference.” N. Y. Times, Aug. 12, 1915. 

Hartt. The Haitian National Assembly elected Gen. Sudre Dar- 
tiguenave, President. N. Y. Times, Aug. 12. 

EKuropran War. Avstria~-Huncary-——Unirep Sratms. The 
United States replied to the protest of Austria-Hungary against 
the sale of war supplies by American manufacturers to the ene- 
mies of Austria-Hungary. Text in SPECIAL SUPPLIMENT TO 
THIS JOURNAL, p. 166. 

Mexico. An appeal sent by the American Secretary of State, the 
ambassadors from Argentine Republic, Brazil and Chile and the 
ministers from Bolivia, Guatemala and Uruguay, to many 
Mexicans “who possess authority and power,” calling upon 
them to devise some means by which Mexican affairs may be 
settled, and proposing a conference of those directing the armed 
movements in Mexico and offering their friendly and disin- 
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August, 1915. 
terested help. Text in Independent, 83:256; N. Y. Times, 


Aug. 14, 1915; N. Y. Times, Aug. 12, 18, 1915. 

18 Peru. Dr. José Pardo inaugurated President of Peru. N. "Y. 
Times, Aug. 19. 

19 Evrorran War. The British steamer Arabic sunk off the English 
coast. Two Americans lost their lives. N. Y. Times, Aug. 20,* 
1915. 

18 Mexico. General Villa, leader of one ‘of the chief factions ‘in 

| Mexico, formally accepted the good offices sof the United 
States and other American republics. N. Y. Times, Aug. 19, 
_ 1915. 

21 Evrorzman War. The British declaration making cotton contra- 
band of war became effective: The declaration was signed 
August 20th. W. Y. Times, Ane, 22, 1915; London Gazette, 
No. 29273. 

21 .Europman War. Italy declared war on Purkey. N. Y. Times, 
Aug. 22, 1915. 


September, 1915. 

1 Evropman War. EERE Sue: The German 
Ambassador presented a note to the, American Secretary of 
State informing him that the instructions of Germany to her 

_ ambassador concerning the last note of the United States on 
` the Lusitania, contained the following passage: “Liners will 
not be sunk by our submarines without warning and without 
safety of the lives of non-combatants, provided the liners do not | 
‘try to escape or offer resistance.” Attention was called to the 
fact that this was written before the sinking of the Arabic. Text 

of note: N. Y. Times, Sept. 2, 1915. 
4 Unrren Srarms—Harr. Rear Admiral Gäperton declared martial 
Jaw in Haitian territory occupied by American troops. N. Y. 

Times, Sept. 5. 

‘4 Evropran War. Unrrep Stares—Grruany. The Allan Line 
steamer Hesperian torpedoed on Sept. 8; the United States asked 
Germany for the facts as to the sinking of the Hesperian. N. Y. 
Times, Sept. 6. 

7 Unrmp Starms. The President appointed Frank Lyon Polk, of 
New York, Counsellor for the State Department, to succeed 
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September, 1916. 


8 


10 


16 


19 


Hon. Robert Lansing, appointed Secretary of State. Biog- 
raphy in Bench and Bar, 10:103. July, N. Y. Times, Aug. 27, 
1915. 

EUROPEAN War. Gam Statrs—Avustria~Huncary. The 
United States informed Austria-Hungary that Ambassador 
Constantin Theodor Dumba was no longer acceptable to the 
American Government because of his attempt to instigate strikes 
in American manufacturing plants engaged in the production of 
war supplies for the allies. Dr. Dumba presented letter of recall 
Sept. 28. N. Y. Times, July 3, 4; Sept. 10; Sept. 29. 

European War. Untrep Srates—Gurmany. The German 
Government handed note to the American ambassador informing 
him that the Orduna had been fired upon by mistake. N. Y. 
Times, Sept. 13, 14. 

Mexico. General Carranza rejected the peace proposals of the 
United States and the Central and South American governments. 
N. Y. Times, Sept. 11. 

Untrep Strares—-Hartr. <A -treaty signed at Port au Prince 
which is understood to provide for American supervision 
of Haitian finances and constabulary. N. Y. Times, Sept. 
22. 

European War. Unirep Stares-—-GermMany. Germany re- 
plied to the American note of August 13th (10th) naming Dr. 
Kepny, of Bremen, Director of the North German’ Lloyds, as 
expert on the part of Germany to assess damages for the destruc- 
tion of the William P. Frye, and accepting the American proposals 
regarding the submission to the Hague Tribunal of questions 
relating to the interpretation of the treaties of 1785, 1799 and 
1828. It is further agreed by Germany not to destroy American 
vessels carrying conditional contraband, if it is not possible to 
take them into port, but the right is reserved to destroy such 
vessels carrying contraband, wherever ‘such destruction is per- 
missible under the Declaration of London. Text issued by U. X. 
Dept. of State. 


24 European War. Uniren Sratres--Austria~-Hunaary. Note 


from Austria-Hungary in answer to the American note of Au- 
gust 16, regarding the sale of munitions of war to belligerents. 
N. Y. Times, Sept. 27. 
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INTERNATIONAL CONVENTIONS 


RATLIFICATIONS, ADHESIONS, DHNUNCIATIONS o 


AGRICULTURE. International Institute of. Rome. May 26, 1906. 


Ratification: 
Colombia, March 24,1915. R. gén. de dr. int. pub., 22:239. ° 
PostaL ConveNTION. Rome, May 26, 1906. 
Ratifications: e 
Spain, April 20, 1914. Monit. | 1914:2809. 

Ecuador, March 24, 1915. R. gén. de dr. int. pub., 22:239. 
Peru, March 24, 1915. R. gén. de dr. int. pub., 22:239. 
Honduras, March 24, 1915. R. gén. de dr. int. pub., 82:239. 
North Borneo, by Great Britain, ii 1, 1915. R. gén. de dr. 

int. pub., 22:239. 
Denunciation: | 
South Nigeria, by Great Britain, from Jan. 12, 1916. R. jek 
de dr. int. pub., 22:240. 


RADIOTELRGRAPH.: London, July 5, 1912. 
Ratifications: 

Brazil, Dec. 18, 1914. R. gén. de dr. int. pub., 22:239. 
Chile, April 21,1914. B. rel. ext. (Chile), 4:31. 
Colombia, Aug. 25, 1914. R. gén. de dr. int. pub., 22:239. 
Greece, July 24,1914. R. gén. de dr. int. pub., 22:239. 
Guatemala, July 10,1914. R. gén. de dr. int. pub., 22:239. 
Morocco, Nov. 2, 1914. R. gén. de dr. int. pub., 22:239. 
Panama, July 14, 1914. R. gén. de dr. int. pub., 22:239. 


` 


Warts Stave CONVENTION. Paris, May 4, 1910. 
Ratifications: 
Belgium, July 30, 1914. R. gén. de dr. int. pub., 22:238;) 
Clune, 42:88; J. O., 1914:1418. l 
KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 
GREAT BRITAIN ! 


Aeronautics. Report of the Advisory Committee for 1914-1915. 
(Cd. 7962.) 146d. 

Africa. Further correspondence respecting contract labor in Portu- 
guese West Africa. (Cd. 7960.) 114d. 

Aliens Act, 1905. Part I.—Statement with regard to i of 
aliens. Part IIL.—9th annual report of H. M. Inspector. For 1914. 
(Cd. 7989.) 346d. i 

Aliens, Assistance to destitute. Circular to Boards of Guardians, 
March 31, 1915. 144d. 

Belgian bank notes, Proclamation prohibiting the importation of, 
into the United Kingdom. May 5, 1915. (St. R. & O. 1915, No. 428.) 
14d. 

Belgium. Report of the official commission of the Belgian Govern- 
ment on the violation of the rights of nations and of the laws and cus- 
toms of war in Belgium, with preface and plates. 846d. 

‘Belgium. 13th Report of the Commission of Enquiry into the viola- 
tion of international law and of the laws and customs of war. 1bsd. 


Contraband of war. Proclamation, May 27, 1915, making certain | 


further additions to and amendments in the list of articles to be treated 
as. (St. R. & O. 1915, No. 507.) 14d. 

Censorship, Memorandum on the. (Cd. 7679.) 1éd. 

Defence of the Realm (Amendment) Act. (No. 3.) (5 Geo. V, 
Ch. 42.) Id. 

Defence of the Realm Regulations, 1914. Order in Council further 
amending. (St. R. & O. 1915, No. 384.) 14éd. 
. Order in Council, June 2, 1915, further amending. (St. R. 
& O. 1915, No. 582.) Ll4d. 
. Order in Council, June 10, 1915, further amending regula- 
tions. (St. R. & O. 1915, No. 551.) 134d. 


1 Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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. Order in Council, July 6, 1915, further amending. (St. R. & : 
O. 1915, No. 634.) 134d. : 
Defence of the Realm Regulations, 1915. (St. R. & O. 1915, No. 552.) 
id... > 
m, Order in Couns: July 6, 1915, applying to certain specified 





` areas. (St. R. & O. 1915, No. 628.) 134d. 


Emergency legislation, Manual of. Financial edition comprising ‘all 
Acts of Parliament, Proclamations, Orders, etc., passed and made in 
consequence of the war and specially affecting financial interests, to 
June 4, 1915. 1s. 3d. » 

. Supplement No. 3 to April 30, 1915. (In E A of 
Supplement No. 2.) 2s. 10d. 

Enemies, Legal proceedings against. Rules made by the Lord Chan- 
cellor of Ireland under the Legal Proceedings against. Enemies Act. 
April 15, 1915. (St. R. & O: 1915, No. 363.) 114d. | 

European War. Collected diplomatic documents relating to 
the outbreak of the European War. With index. (Cd. 7860.) 





Ig. 4d. 





. Further ETE RT regarding gifts from the oversea 
Dominions and Colonies. (Cd. 7875.) 1s. 5d. ` 
. Return showing number of rescues effected from German 
warships by H. M. vessels and from H. M. vessels by German warships,. 
respectively. (Cd. 7921.) ld. 
. The Great War and How it Arose. The'truth about German 
aouta, (Founded on the Report of the Committee on Alleged: 
German Outrages.) 1)4<4d. 

Exportation Restriction Act. 5 & 6, Geo. V, Ch. 52. 1d. 

Exportation prohibition and restriction. Order in Council, June 24, 
1915, further varying proclamation of Feb. 3, 1915. (St. R. & O. 1915, 
No. 606.) 134d. 
. Proclamation, June 25, 1915, jobt the exportation of 
all articles to the Netherlands unless consigned as therein specified. 
(St. R. & O. 1915, No. 608.) 136d. 
. Order in Council, July 8, 1915, further varying proclamation 
of Feb. 3, 1915. (St. R. & O. 1915, No. 632.) 144d. 

Falaba, 8. 8. Proceedings on a formal investigation into the loss of. 














‘Ist, 2nd, 3rd and 4th days. Each ls. 


Fugitive Offenders. Act to enable the Fugitive Offenders Act, 1881, 
to be extended to protected states. (5 Geo.: V, Ch. 39.) 1d. 
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German outrages, alleged. Report. of committee on, with maps. (Cd. 
7894.) 76d. 

. Appendix to the report. Depositions, diaries, proclamations, 
ete’ (Ca. 7895.) 2s. 1d. 

German outrages, Report on by committee appointed by H. M. 
Government, presided over by the Right Hon. Viscount Bryce. With 
“maps, 4)4d.; without maps, 2d.; with evidence and documents, deposi- 
tions, diaries, proclamations, ete. 9d. 

Lusitania. Proceedings on a formal investigation into the loss of the 
steamship. Ist ¢o 3rd days. 1s. each. ! 

. 5th day. Is. 

Merchant shipping, Prevention of accidents, Safety of life at ‘sea. 
Order in Council, June 2, 1915, postponing the coming into operation of 
the Merchant Shipping (Convention) Act, 1914, until January 1, 1916. 
(St. R. & O. 1915, No. 582.) 14d. 

Ministry of Munitions. Order in Council, June 16, 1915. (St. R. & 
O. 1915, No. 580.) 14d. 

. 5 & 6 Geo. V, Ch. 51. 144d. 

Manton of War Act. 5 & 6, Geo. V, Ch. 54. 214d. 

Navy and army services, warlike operations and other expenditures 
arising out of the war. Supplementary vote of credit, two hundred and 
fifty million pounds. (H. C. Rept. 258.) id. 

Press Bureau, Official. Memorandum on the. (Cd. 7680.) id. 

Prisoners of war (British) and interned civilians in Germany, 
Reports by United States officials on the treatment of. (Cd. 7861.) 
Ad. 











. Further correspondence with the United States Ambassador 
respecting the treatment of British prisoners of war and interned civilians 
in Germany. (Cd. 7961.) 31¢d. 
l . Treatment of, in England and Germany, during the first 
eight months of the war. (Cd. 7862.) 2d. 
. Note from the United States Ambassador transmitting a 
report, dated June 8, 1915, on the conditions existing in the internment 
camp at Rhuleben. (Cd. 7863.) 14d. 
. Correspondence with the United States Ambassador re- 
specting the treatment of British prisoners of war and interned civilians 
in Germany. (Cd. 7959.) 7J4d. 
Prizes captured during the European war, Accession of Russia to the 
convention of November 9, 1914, between the United Kingdom and 
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France relating to, signed at London, March 5, 1915. (Treaty series, 
1915, No. 4.) Amended version. 1d. 

Prize Court Rules, 1914. Order in Council further amending: (Bt. 
R. & O. 1915, No. 387.) 134d. | 

Prize Cours Ach 5 & 6, Geo. V, Ch. 57. 134d. S 

Prize Droits. Report to H. M. Treasury on droita of the Crown and 
of admiralty in time of war, by H. C. Rothery, C. B., Registrar of the” 
High Court of Admiralty, 1853-1878. Revised and anastated by E; 8. 
Roscoe, Admiralty Registrar. 5s. 3d. 

Russian Customs Tariff. Translation of the new temporary custo} 
tariff, showing the former and revised rates of a duty. (Cd. 7854. ) 
9d. 


Trading with the enemy. Proclamation concerning China, Sial, 


- Persia, and Morocco. June 25, 1915. (St. R; & O. 1915, No. 609.) 


1}6d. 





. Rule made by the Lord Chancellor under the Trading with 
the Enemy Amendment Act, 1914, as to lodgment of money in court. 
(St. R. & O. 1915, No. 886.) 144d. March 13, 1915. 

Warlike stores. Order in Council, May 20, 1915, varymg iil 
mation of Feb. 3, 1915, on prohibition of exporta, (St. R. & O. 1915, 
No. 492.) 14d. ! 
. Order in Council, June 2, 1915, further varying above prog- 





lamation.. (St. R. & O. 1915, No. 530.) 136d. T 
bss 


War Loan Act. 5 & 6, Geo. V, Ch. 55. Id. 
UNITED BTATES * | 
Commercial associations in France, with summary of governmental 
activities in promoting commerce. By A. J. Wolfe. 1915. 75 p: 
(Special agents series gi Foreign and Domestic Commerce Puree 
Paper, 10c. 
Commercial laws of England, Scotland, Gaming and France. (Witt 


bibliographies.) By A. J. Wolfe, with E. M. Borchard. 1915.' 127 p. . 


(Special agents. series fe. Foreign and Domestic Commerce Bureau. 
Paper, 15e. 


| 
Copyright. Proclamation extending benefits of ae of March 4, 1909,: 
? When prices are given, the document in question may be obtained for the amount 


noted from the Superintendent of Documenta, Government Conan Office, Ya 
ington, D. C. 
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concerning copyright controlling parts of instruments serving to repro- 
duce mechanically musical works, to subjects of Italy. May 1, 1915. 
lp. (No. 1292.) State Dept. 

Diplomatic and consular service. Classification óf diplomatic secre- 
taries} consuls general and consuls. April 20,1915. 9p. State Dept. 

Embargo. Articles whose export is prohibited by neutral European 

*countries. Corrected to May 1, 1915. 17 p. State Dept. 

Foreign tarif notes, No. 15, 1915. pp. 35-70. Foreign and Domestic 
Commerce Bureau. Paper, 5c. 

France, Custems tariff of, revised to August, 1910. Reprint, 1915, 
with Pormoctions, Foreign and Domestic Commerce Bureau. Paper, 
15c. 

Fur-bearing animals in Alaska, Regulations for protection of. May 24, 
1915. 3 p. Commerce Dept. 

Fur seals and other life of Pribilof Islands, Alaska, in 1914. [With 
bibliography.] June 19, 1915. 172 p. 18 pl. 24 maps. Fisheries 
Bureau. Paper, 50c. 

India, British India, with notes on Ceylon, Afghanistan, and Tibet. 
By H. D. Baker and other consular officers. 1915. 638 p. il. 1 pl. 
6 p. of pl. map. (Special consular reports 72.) Foreign and Domestic 
Commerce Bureau. Cloth, $1.00. 

Insular possessions of the United States and two American occupa- 
tions of Cuba, Government publications sold by Supt. of Documents 
concerning. June, 1915. 40 p. (Price list 32, 4th ed.) Govt. Printing 
Office. 

International law topics and seasons 1914. George Grafton Wil- 
‘son. Naval War College. 1915. 169 p. Cloth, 35c. 

Military laws of the United States, 1915. 5thed. 752p. (War Dept. 
doc. 472.) Cloth, $1.10. War Dept. | 

Neutrality. Diplomatic correspondence with belligerent governments 
relating to neutral rights and commerce. Printed and distributed 
May 27, 1915. [The ‘White Book.”] State Dept. Paper, 50c. 

Neutrality, Proclamation of, between Italy and Austria-Hungary. 
May 24,1915. (No. 1294.) State Dept. 

Opium. Law and regulations concerning. 11 p. (Regulations 16 
revised.) Treasury decision 2211. 

Panama Canal. Official handbook. 1915. 58 p. il. map. War 
Dept. ` 

Panama Canal and Canal Zone, List of Government publications for 
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sale by Supt. of Documents. May, 1915. 20 p. (Price list 61, 2d ed.) 
Govt. Printing Office. 


~ Pan-American Financial Congress, Washington, D. C., May, 1915. 


Addresses of the President of the United States, the Secretary of St&te, 


the Secretary of Treasury, the Secretary of Commerce, the Directot Gen- 


eral of the Pan-American Union, Chas. 8. Hamlin, governor of the Fed- 
era] Reserve Board, Joseph E. Davies, chairman of Federal Trade Com-* 
mission, Paul M. Warburg, member of Federal Reserve Board, Samuel 


‘" Hale- Pearson, of the Argentine delegation, and Mortimer L. Schiff; 


memoranda submitted by Uruguay, Nicaragua, Salvador, Bolivia, Ar- 
gentina, Ecuador, Paraguay, Panama, Dominican Republic, Peru, 
Leopold Frederick, financial adviser of American Smelting & Refining 


. Co., ete., Chile, Venezuela, Colombia, John Clausen, special repre- 


sentative of San Francisco Chamber of Commerce; group confer- 
ence reports from Argentina, Bolivia, Brazil, Chile, Colombia, Costa 
Rica, Cuba, Dominican Republic, Ecuador, Guatemala, Honduras, 
Nicaragua, Panama, Paraguay, Peru, a Uruguay, Venezuela; 


report of committee on uniformity of laws relating to trade, commerce 
_ and international commercial court; report of general committee on: 
transportation and communication, summary of group conference re-. 


ports; concluding address of Secretary of. Treasury; letter written by’ 
Secretary of Treasury to each delegate on future work of conference. , 
Treasury Dept. 

Pan-American Scientific Congress, Second, to be held i in Washington, » 
Dec. 27, 1915-Jan. 8, 1916. Preliminary program. April 15, 1915. 
(English and Spanish editions.) State Dept. 


Grande boundary and conserve flood waters. 1915. 14p. Int. Comm. 
for Equitable Distribution of Waters of the Rio Grande. 
. Supplementary report. 1915. 12 p. International Commis- 





gion, etc. 


Ship purchase bill, Hearings on maintenance of lobby to influence 


| legislation on. 1915. 485 p. Senate Special Committee on Alleged Ship | 


Purchase Lobby. 

Trade-marks, Registration of, in Latin-America. Preliminary report. 
June, 1915. (Tariff SENES; 31.) 8p. Kore and Domestic Commerce 
Bureau. Paper, 5e. 

Gro. A. FINcH. 


Rio Grande River. Discussion of best mode to render immovable Rio ` 
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J UDICIAL DECISIONS INVOLVING QUESTIONS OF INTER- 
NATIONAL LAW 


° BRITISH PRIZE COURT DECISIONS 


Top Kim, THE ALFRED NOBEL, THE BJORNSTHRINE BJORNSON, AND 
THE FRIDLAND 


Decided September 16, 1915 


The PresipEent (the Right Hon. Sir Samuel Evans): In the course 
of the proceedings in this case various undertakings were given by the 
parties with regard to the destination of any particular parts of the 
cargo which must be released. There being no withdrawal of the 
undertakings, I will assume that they hold good. 

The cargoes which have been seized, and which are claimed in these 
proceedings, were laden on four steamships belonging to neutral owners, 
and which were under time charters to an American corporation, the 
Gans Steamship Line. John H. Gans, the president of the company, is 
a German. He has resided in America for some years; but he has not 
been naturalized. The general agent of the company in Europe was 
one Wolenburg, of Hamburg. 

The four ships were the Alfred Nobel (Norwegian), the Bjornsterjne 
Bjornson (Norwegian), the Fridland (Swedish), and the Kim (Nor- 
wegian). They all started within a period of three weeks in October 
and November last on voyages from New York to Copenhagen with 
very large cargoes of lard, hog and meat products, oil stocks, wheat, 
and other foodstuffs; two of them had cargoes of rubber and one of 
hides. They were captured on the voyage, and their cargoes were 
seized on the ground that they were conditional contraband alleged to 
be confiscable in the circumstances; with the exception of one cargo 
of rubber, which was seized as absoluté contraband. 

The court is now asked to deal only with the cargoes. All questions 
relating to the capture and confiscability of the ships are left over to be 
argued and dealt with hereafter. 

It is necessary to note the various dates of sailing and capture. They 


are as follows: 
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Date of Sailing. ` Date of Capture. 
Alfred. Nobel...........20th October 1914. 5th November ` 1914. 
B. Bjornson......... 2h “o o“ lith “ i 
Fridland.. sesse 28th = s 10th k M 
Ci Cee ee ee 11th November “ 28th in 


Upon some of these dates may depend questions touching whate . 
Orders in Council are applicable. One Order in Council, adopting with 
modifications the provisions of the convention known as the Declara- 
tion of London, was promulgated on the 20th August 1914, and another 
on the 29th October 1914. Proclamations as to contraband, absolute 
and conditional, were issued on the 4th August, 21st September, and 
29th October 1914. 

Itis useful to note here, in order to avoid any possible misconception 

or confusion, that the later Order in Council of the 11th March 1915 
(sometimes called the Reprisals Order) does not affect the present 
cases in any way. 
. Before proceeding to state the result of the PR of the facts 
relative to the respective cargoes and claims, a general review may be 
made of the situation which led up to the despatch of ue four ships 
with their cargoes to a Danish port. 

Notwithstanding the state of war, there was no o difficulty i in the way 
of neutral ships trading to German ports in the North Sea, other than 
the perils which Germany herself had created by the indiscriminate 
laying and scattering of mines of all description, unanchored and float- 
ing outside territorial waters in the open ses in the way of the routes of 
maritime trade, in defiance of international law and the rules of conduct 
of naval warfare, and in flagrant violation of the Hague Convention to 
which Germany was a party. Apart from these dangers, neutral ves- 
sels could have, in exercise of their international right, voyaged with 
their goods to and from Hamburg, Bremen, Emden, and any other 
ports of thé German Empire. There was no blockade involving risk 
of confiscation of vessels running or attempting to run it. ' Neutral 
vessels might have carried conditional and absolute contraband into 
these ports, acting again within their rights under international law; 
subject only to the risk of capture by vigilant warships of this country, - 
and its Allies. | 
But the trade of neutrals—other than the Scandinavian countries 
and Holland-—-with German ports in the North Sea, having been ren- 


ms | 


=- = ee oe “o 


* 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 98] 
dered so difficult as to become to all intents impossible, it is not sur- 
prising that a great part of it should be deflected to Scandinavian ports 
from which access to the German ports in the Baltic and to inland 
Germany by overland routes was available, and that this deflection 
resulted, the facts universally known strongly testify. The neutral 
trade concerned in the present cases is that of the United States of 

«America; and the transactions which have to be scrutinized arose from 
a trading, either real and bona fide, or pretended and ostensible only, 
with Denmark, in the course of which these vessels’ sea voyages were 
made between New York and Copenhagen. 

Denmark is a country with a small population of less than three 
millions; and is, of course, as regards foodstuffs, an exporting, and not 
an importing, country. Its situation, however, renders it convenient 
to transport goods from its territory to German ports and places like 
Hamburg, Altona, Ltibeck, Stettin, and Berlin. 

The total cargoes in the four captured ships bound for Copenhagen 
within about three weeks amounted to about 73,237,000 Ibs. in weight. 
(These weights and other weights which will be given are gross weights 
according to the ship’s manifest.) Portions of these cargoes have been 
released, and other portions remain unclaimed. 

The quantity of goods claimed in these proceedings is very large. 
Altogether the claims cover about 32,312,000 Ibs. (exclusive of the 
rubber and hides). . 

The claimants did not supply any information as to the quantities 
of similar products which they had supplied or consigned to Denmark 
previous to the war. Some illustrative statistics were given by the 
Crown, with regard to lard of various qualities, which are not without 
significance, and which form a fair criterion of the imports of these and 
like substances into Denmark before the war; and they give a measure 
for comparison with the imports of lard consigned to Copenhagen after 
the outbreak of war upon the four vessels now before the court. 

The average annual quantity of lard imported into Denmark during 
the three years 1911 to 1913 from all sources was 1,459,000 lbs. The 
quantity of lard consigned to Copenhagen on these four ships alone 
was 19,252,000 lbs. Comparing these quantities, the result is that these 
vessels were carrying towards Copenhagen within less than a month, 
more than thirteen times the quantity of lard which had been imported 
annually to Denmark for each of the three years before the war. 

To illustrate further the change effected by the war, it was given In 
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evidence that the imports of lard from the United States of Americe to 


Scandinavia (or, more accurately, to parts of Europe other than the - 


United Kingdom, France, Belgium, Germany, the Netherlands, and 
Italy) during the months of October and November 1914 amounteé'to 
50,647,849 Ibs. as compared with 854,856 lbs. for the same months jin 
. 1918—showing an increase for the two months of 49,792,993 lbs.; or in 
other words the imports during those two months in 1914 were nearly ° 
sixty times those for the corresponding months of 1913. i 

One more illustration may be given from statistics which were given 
in evidence for one of the claimants (Hammond and Swift): In the 
five months, August~December 1913, the exports of lard from the United ` 
States of America to Germany were 68,664,975 lbs. During the same 
five months in 1914 they had fallen to a mere nominal quantity, 23,800 
Ibs. On the other hand, during those periods, similar exports from the 
United States of America to Scandinavian countries (including Malta 
and Gibraltar, which would not materially affect the comparison) rosé 
from .2,125,579 lbs. to 59,694,447 Ibs. 

These facts give practical certainty to the inference that an over-, 
whelming proportion (so overwhelming as to amount to almost the! 
whole) of the consignments of lard in the four vessels we are dealing’ 
with, was intended for, or would find its way into Germany. 

These, however, are general considerations, Important to bear i in| 
mind 1 in their appropriate place; but not in any sense conclusive upon , 
the serious questions of consecutive voyages, of hostile quality, and of ` 
hostile destination, which are involved before it can be determined ' 
whether the goods seized are confiscable as prize. 

The dates of sailing and capture have been given with an T | 
that they may have a bearing upon the law applicable to the cases. | 


The Alfred Nobel, the Bjornsterjne Bjornson, and the Fridland started : 
on their voyages in the interval between the making of the two Orders in ' 
Council of the 20th August and the 29th October. The Kim commenced ° 


her voyage after the latter Order came into force. By the Proclamation 
of the 4th August all the goods now claimed (other than the rubber and 
the hides) were declared to be conditional contraband. The cargoes 
of rubber seized were laden on the Fridland and the Kim. Rubber was 
declared conditional contraband on the 21st September 1914; and 
absolute contraband on the 29th October. Accordingly the rubber on 
the Fridland was conditional contraband; and that.on the Kim was 
absolute contraband. The hides were laden on the Kim. Hides were 
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declared conditional contraband on the 21st September 1914. No con- 
tention was made on behalf of the claimants that the goods were not to 
be regarded as conditional or absolute contraband, in accordance with 
the respective proclamations affecting them. That is to say, it was 
admitted that the goods partook of the character of conditional or 
absolute contraband under the said proclamations, and were to be 
edealt with accordingly. 

The law can best be discussed, and can only be applied after ascer- 
taining the facts. 


[The following summary is substituted for the detailed analysis and extended exam- 
ination of the facts in each case made by the court before dealing with the legal ques- 
tions involved.] 

According to the figures given to the court by the Law Officers of the Crown five 
American firms were consignors of Jard and meat products on the four vessels (four 
on each of the vessels and one on two of them), to the following extent: 


Lbs. 
ATONE 05 6 03.5 5h seo oh Wo SE ee OS 9,677,978 
Morris & Co. (with Stern & Co.). 0... eee ce ees 6,868,213 
Hammond & Co. (with Swift & Co.).. 0... cc. eee ee 3,397,005 
Sulzberger and Sons Co... 0... ee cece eee cence tees 2,602,009 
COG GeO dec 3b dee hen a etic Se eee ee ale nek ds 729,379 
TOU AEE O E EEE re eee es 23,274,584 


The portions of the cargoes which were released and those which were not claimed, 
the court stated, would be dealt with in a separate judgment. Some overlapping 
appears in the following figures, as some parts of the cargoes were claimed by the 
consignors, and also by some alleged vendees. For these and other reasons, the court 
stated, some corrections in the figures may become necessary. 

Direct claims were made by the five American shippers and consignors of the goods 
laden on the four ships, who allege that the goods had remained their property, and 
base their claims upon ownership at the time of seizure. These claims were made 
and considered as follows: 

Morus & Co. (with Srern & Co. a subsidiary company whose case, by request of 
counsel, was treated as identical with the Morris claim) make a direct claim for 
5,176,327 Ibs. of goods laden on the four ships and there are subclaims of their alleged 
vendees amounting to 1,304,407 Ibs. 

Morris & Co. had a large business with Germany before the war, conducted by 
agents at Hamburg, named McCann and Fry. After the outbreak of the war, these 
agents moved to Copenhagen and the transactions relating to the seized shipments 
were conducted by them, and McCann was named in the bills of lading as the “Party 
to be notified.” He had no business in Denmark before the war and no office in 
Copenhagen, the company’s business for that territory having been carried on by 
another agent stationed in Copenhagen but he took no part in the transactions re- 
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an 
lating to these shipments. The instructions from claimants to their Hamburg agenta 
concerning the change of quarters to Copenhagen were not produced in evidence -nor 
any explanation offered, nor was any correspondence passing between them concern- 
ing these transactions produced, or affidavits submitted by the agents in explanation 


of their part in the transactions. McCann and Fry, after moving to Copenhagen, 


formed a company under the name of the “Dansk Fedt Import Kompagnie”* with a 


capital of 1201, which in about five weeks imported lard and meat to the value, of 
about 280, 0001. On January 24, 1915 McCann sent a cable from Copenhagen tos 
Morris & Co. in New York, which was intercepted by the British censor, reading 
“Don’t ship any lard Copenhagen, export prohibited,” and afterwards goods like 
lard and fat-backs were consigned by Morris & Co. to Genoa, Italy not then having 
joined the war. The court took notice of the prohibitions enacted by the Scandina- ` 
vian countries against the exportation of foodstuffs and other commodities, and al- 
though the cablegram referred to was subsequent to the seizure of the cargoes in 
question, the court stated that the cablegram testified that lard was not required by 

or for Denmark, and that the previous importations into Copenhagen were in the 
main a mere stage in its passage into Germany. 

The evidence put forward in support of the direct claim of Morris & Co. was an 
affidavit of the assistant secretary and treasurer of the company, sworn in Chicago 
on May 27, 1915, in which it was stated that Morris & Co. had “for many years 
shipped considerable quantities of its products to Denmark, both directly to Copen- 
hagen and through adjacent branch houses,” the sale of which “was made either, 
through Morris Packing Company, a corporation of Norway, or an individual: 
salaried employee of the claimant,” both of whom “always had strict instructions: 
from the claimant to confine sales to Denmark, Scandinavian countries, and Russia,| 
and not to sell to any other countries, owing to the fact that the claimant has agents! 

in other countries, and it is essential that said agent’s operations be strictly confined 


to his own district.’ Concerning the goods before the court, the affidavit 
ies l 





In the month of October, 1914, the claimant shipped on board the Norwegian | 
steamship Alfred Nobel [the paragraphs i in the affidavits relating to the other three | 
steamships are The whol the goods particulars of which are set out in the schedule to 
this affidavit. The whole of said goods was shipped ‘to order’ Morris & Company, 
notify claimant’s agent in Copenhagen (said agent being a native born citizen of 
United States of America) for sale on consignment in the agent’s own district in ihe 
ordinary course of business. The standing instructions to the t that no sales 
were to be made outside the agent’s district were never withdrawn by the claimant. 


No particulars or summaries of the quantities or character of the company’s products 
shipped to Denmark for the years before the war are given, no reference is made to 
any German market to be supplied from Denmark, the name of the agent in Copen- 
hagen is not disclosed and the formation of the Dansk Fedt Kompagnie is not alluded 
to. None of the original books of account, or other usual commercial documents 
which must have been kept by or for the agents in Copenhagen, were produced, al- 
though the court, on various occasions during the present war, has pointed out the 
importance of producing original documents fully and promptly when a claim is made. 
In the circumstances, the court regarded the affidavit as wholly insufficient. The 
claimants further failed to contradict or explain a statement, attributed to McCann 


| 
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while on a visit. to Hamburg, contained in a letter of November 25, 1914 produced 
by the Crown, ‘‘that the provisions on board of that steamer [the Alfred Nobel] 
would never be allowed to reach Copenhagen, because it was too opened-faced a case 
of the lard being intended for Germany to expect any other result.” Counsel for 
claimants contended that portions of the cargoes were intended to supply the Scan- 
dinavian countries, which before the war were supplied through Hamburg, but 
admitted that the greater parts of the cargoes would ultimately have found their way 
into Germany. The goods which would reach Germany, he suggested, would supply 

“the civil population, but the claimants and their Copenhagen representative failed 
to give any information as to the arrangements for sending the goods to Germany, 
or as to the consignees or ports in Germany to which they were to be sent. 

Armour & Co. before the war had a subsidiary company at Copenhagen acting as 
agents who, it is said, had always had strict instructions to confine their sales to 
Denmark, other Scandinavian countries, Finland, and Russia, and not to sell to any 
other countries, as the claimants had agents in other countries and the operations of 
each agent were to be strictly confined to his particular district; but the claimants’ 
principal branch was at I'rankfort, where their German business was carried on. No 
information was given by claimants as to what became of, or as to what was done at, 
the Frankfort branch after the war. Armour & Co. claim directly 7,819,003 Ibs. of 
goods laden on the four ships, and their alleged vendees claim 1,870,943 Ibs., making 
a total of 9,689,946 Ibs. which was consigned to their agents at Copenhagen within 
one month. With the exception of comparatively small quantities of casings, canned 
beef and fat-backs, the shipments were all lard of various qualities. The average 
monthly quantity of lard exported from the United States to all Scandinavia in 
October and November, 1913, was 427,428 Ibs., but in about three weeks, from Oc- 
tober 20 to November 11, 1914, the company shipped to Copenhagen alone consider- 
ably over twenty times that quantity, and no evidence of what their imports of 
similar products into Germany were during the two or three years before the war was 
produced by the claimants. 

They base their claim on the ground that the goods were their property as neutrals, 
shipped on neutral vessels and consigned to neutrals at a neutral port, and that the 
goods were not intended for sale to or use by or behalf of an enemy government, or 
the armed forces of an enemy. The main evidence in support of the claim was an 
affidavit common in form to the affidavit filed by Morris & Co. An additional state- 
ment is made that the S..S. Kim sailed from New York on November 10, 1914, before 
the claimants had knowledge of the Order in Counail of October 20; 1914, “which 
was not received by the State Department at Washington until after the said vessel 
had sailed.” The court found that the Order in Council had been notified to the 
American Ambassador on October 30, 1914, and was published in New York on No- 
vember 2nd. A further affidavit contains the following statement concerning the 
company’s shipments to Copenhagen after the outbreak of the war: 


None of the goods cuppa by Armour & Co. to the Copenhagen company sub- 
sequent to the outbreak of war were sold to the armed forces or to any government 
department of Germany or to any contractor for such armed forces or government 
department. About ninety per cent. of the goods were sold to firms who had been 
customers of the company and established in Denmark and Scandinavia for many 
years. These sales were all genuine sales, and payment was made against documents 
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in the oroar way, and on delivery Armour & Co.’s interest in the goods absolutely 


The court observed that this statement does not specify what the goods were, d to 
whom or when they were sold, and that “the statement about the genuine sales of 
ninety per cent. can not refer to the goods in the four ships in question. Such a state- 
ment as to those goods would be wholly untrue; and when he [the deponeat] talks 
‘about payment and delivery of the goods, that must refer 2 some other goods, because 
those now in question were never delivered,” 

Parts of the shipments consisted of 5600 dozen tins of canned beef of 24 os. a 
and the Crown produced evidence that cases of this kind were not usual for civilian 
markets, that large quantitics of them had been offered for use in the British army, 
and that these packages could only have been intended for the pse of troops in the 
field. Evidence to the contrary was submitted by claimants, but no evidence that 
tins of that kind had ever been sent by them into vane before the war or thereto- 
fore to Germany for the civilian population. 

A statement of counsel claimants that ‘our case was not that the ir were ih- 
tended for consumption in Denmark, but that the persons to whom they were con- 
signed sold them to Germany,” was considered by the court not to be consistent with 
. the claim of the company to more than four-fifths of the goods as having remained 

their property, and that less than one-fifth wete said to have been sold to consignees. 

As illustrating the nature of the claimants’ business with countries contiguous to 
Germany in November, 1914, the Crown produced in evidence a letter of N oven 
ber 11, 1914, relating to another vessel, in which the claimant’s representative in 
Roterdam was reported as stating that Armour & Co. ‘‘had booked several parcels ofi 
stuff intended for German buyers on the S. S. Maartensdyk.” 

Claimants did not produce any letter, telegram, contract or other document passing! 
between them and their agents in Copenhagen with reference to the goods shipped, | 
and no books of account or commercial documents of any kind kept by their agente 
in Copenhagen dealing with the goods was disclosed. ' 

Swirr & Co. and Hammonp & Co. gay ae Agee T 
claims were taken as one. Together the goods they shipped amounted to 3,260,191 | 
lbs., the former company consigning over 2,000,000 lbs., and the latter over 1,000,000 | 
Ibs. In all cases the consignments were made to their own order. No part of Swift’s 

. consignments had been sold or contracted to be sold to any one at the time of seizure, 
but it was alleged that a considerable part of Hammond’s goods had been sold. to two 
firms, Buch & Co., and Bunchs Fed., whose subclaims are dealt with separately here- 
after. : 

The affidavit in support of the claim was in the same common form as those in the 
' last two cases. Before the war a person in Copenhagen conducted the claimants’ | 

business in Denmark, but they entrusted the transaction ofthis business to their | 
manager at Hamburg, Mr. H. Peterman. An intercepted cablegram showed that on | 
September 1, 1914, Swift and Co. asked him if he recommended consignments of | 
meats and lards to a bank at Copenhagen, and if so, what quantities, who would 
sell, and what percentage of invoice they could draw. On September 16th he advised | 
the companies to discontinue consigning their products, but later they cabled him to i 
arrange proper storage at Copenhagen for their consignments and made inquiries as | 
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to obtaining insurance against war risk, On November 17, 1914, after the seizure of 
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the first three vessels and the sailing of the fourth, Swift & Co. wrote to their London 
representative to “apply to Mr. H. Peterman, Copenhagen, at which. point we have 
opened an office, in order to facilitate the handling of our business in Denmark, under 
the @xisting disadvantageous conditions. For your guidance, it might be well for us’ 
to mention that our business in Denmark for many years past has been carried on 
under the jurisdiction of our Hamburg office, Mr. Peterman there having charge of 
same.” Neither Mr. Peterman, nor any one acting for the claimants in Copenhagen, 
hor any one from their Copenhagen bankers, made any affidavit, or gave any evi- 
dence, relating to the business in which the shipments in question were made. Later 
the name of “‘ Davis” was substituted for Peterman in the cablegrams, but no ex- 
planation was offered as to the adoption and use of this alias. No book of account, 
correspondence or document of any kind kept by Peterman or any other agent of 
the claimants at Copenhagen relating to the business was disclosed. 

SULZBERGER & Sons Co. This company’s direct claim relates to 1,700,281 lbs. of 
goods laden on the four ships, and there is a subclaim by Pay & Co. for 845,783 Ibs., 
to be dealt with hereafter. The consignments were all to their own order, one Gyth 
of Copenhagen, who was alleged to have been the agent of the company in Denmark 
since August 1, 1914, being the party to be notified. For some years before that date 
Pay & Co. were the agents, and there was a controversy as to whether their agency 
had ceased at the time of seizure. A letter written by them to claimants on July 20, 
1914 stated that sales for the company had been retrograding in Denmark, and no . 
evidence was produced to explain the large shipments subsequent to the war. An 
affidavit from claimants alleged that the bills of lading had been despatched to a 
bank in Copenhagen and had been returned, but no correspondence as to this was 
produced nor was there any evidence from any Copenhagon bank. There was little 
trace of what Gyth, the alleged agent, really did, but other people seemed to have 
been more active in the company’s transactions after the war. A letter of Septem- 
ber 21, 1914 written from Hamburg by Sulzberger & Sons Co. to Pay & Co. in Copen- 
hagen stated that ‘‘It is possible for us to buy great quantities of oleo and lard, ete., 
from America c. i. f. Stettin,” and asked ‘‘ whether it is possible to send the goods 
from America, via Copenhagen to Stettin, if the bill of lading bears the following 
inscription, ‘Party to be notified, Order Pay & Co.’, so that you stand quasi as con- 
signee. You had then to transmit the goods for us to Stettin.” The letter stated 
further that ‘under the critical circumstances prevailing,” there is nothing to be done 
with Gyth, but he was afterwards named in all the bills of lading as the party to be 
notified, and no explanation of this circumstance was vouchsafed. Pay & Co. contend 
in their subclaim that they declined to comply with the request contained in the 
above letter. Messrs. Christiansen and Saemann, two German representatives of the 
claimants, were afterwards at Copenhagen and active over the cables. The former 
cabled concerning the war risk on the Fridland, and the latter suggested the dis- 
continuance of selling until the seized cargoes should be released, and again that he 
could ship to Sweden but that guarantee against exportation was required. Saemann 
cabled again in January, 1915, that the exportation of such products from Norway 
had been prohibited, and Pay & Co. also cabled after exportation from Denmark had 
been prohibited not to ship any lard to Copenhagen. The Liverpool agents of the 
claimants inquired by cable if a witness from port of destination should be called to 
show that the goods were not intended for enemy use, but no witness from Copen- 
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Cotton Oil Co. The consignments were to the order of the shippers and the question 
was whether the claimants were merely agents of the consignors or independent 
purchasers. The court found that “the claimants have not shown that the goods 
were sent to them as purchasers, but that they were sent to them as agents for the 
consignors.” 

Tur Provision Iaeorr Co., Danish importers and dealers in lard stock carrying 
on business in Copenhagen. Claim for 1,176,050 lbs. of lard and oleo stock shipped 
on the A. Nobel and Fridland by Armour & Co., consignees Armour & Co. of Copen- 
hagen. On the evidence the court found that ‘the Provision Import Company were 
bona fide purchasers of the goods they claim.” 

CHRISTENSEN & THOEGERSEN. Claim for 949,110 lbs. of lard and casings shipped 
by Morris & Co. on the A. Nobel and B. Bjornsen, by Cudahy & Co. on the A. Nobel 
and the Fridland, and by Armour & Co. on the Fridland, all the shipments being made 
before the Order in Council of October 29, 1914. Upon the evidence as to whether 
the goods were sent to claimants as selling agents for the shippers or as purchasers 
on their own account, the court concluded ‘‘that the goods claimed were shipped to 
them as bona fide purchasers, and not as agents.” 

Brépr Levy. Claim for 363,427 lbs. of lard and fat-backs shipped on the Nobel, - 
Bjornson, and Kim by Morris & Co. and Armour & Co., part of which is also claimed 
by those two companies. The court found that goods were not sold to the claimants, 
that they had not paid for the goods or become the owners thereof, and that the parts 
claimed by the shippers remained their property at the time of seizure. 

VILHELM ELWARTH. Claim for 149,618 Ibs. of lard and oleo stock shipped on the 
Nobel by Cudahy & Co, and The Consolidated Rendering Co., to their own order. 
The court concluded on the evidence “that the claim made by Elwarth is not a bona 
fide claim on his own behalf. * * * The goods are not claimed by any person en- 
titled to them, and therefore they stand to be treated as goods unclaimed.” 

Peter Buca & Co. Claim for 752,908 Ibs. of lard, fat-backs and smoked bacon 
shipped by Hammond & Co. to their own order on the Bjornson, Fridland and Kim. 
The court held that ‘as no evidence was adduced in support of the claim, it nec- 
essarily fails.” 

J. O. Hansen. Claim for 400,625 Ibs. of lard and fat-backs shipped on the Bjorn- 
son, Fridland and Kim, by Morris & Co. and Armour & Co. to their own order. The 
court found that the claimant “has entirely failed to show that he was the purchaser 
or owner of any of the goods.” 

SEGELCKE & Co., wholesale dealers in lard and bacon in Copenhagen. Claim for 
275,297 lbs. of lard and fat-backs shipped on the Byornson and Kim by Morris & Co. 
to their own order, and the court decided that the claimants “were bona fide pur- 
chasers of the goods they claim.” 

PEDERSEN for the FAELLESFORENINGEN for DENMARKS BRUGSFORENINGHR. Claim 
for 45,219 lbs. of lard shipped on the Bjornson by Morris & Co. to their own order 
who also claim the goods. The court decided that ‘“‘Pedersen’s firm have failed to 
establish their claim. So far as they are comprised in the claim of Morris & Co. they 
fall to be treated as goods which remain unsold.” 

HENRIQUES AND ZOYDNER. Claim for 81,096 lbs. of lard shipped on the Bjorn- 
son by Morris & Co. to their own order, and the court concluded that ‘‘the claim of 
this firm has not been established.” 
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Frieast. Claim for 15, 750 Ibs. of lard shipped by nane Co. on the Bjornson 
to their own order. Claimant produced satisfactory documents and the court ac- 
cepted his account “as a real and bona fide transaction of purchase, and find he had 
become the owner of the goods, and that he purchased them to be used in his own 
business.” 

Korsor TETTERE Claim for 26,639 lbs. of oleo stock shipped n the 
Fridland and Kim by Morris & Go. to their own order at Christiania, who claim the 
goods on the Fridland. The evidence was unsatisfactory and the court found that , 
“the claim hag not been established.” The goods on the Fridland “must be treated 

as goods of Morris & Co. unsold, and the goods on d a by 
any person entitled as owner.’ 

MARGARINEFABRIK Danta. Claim for 9,004 lbs. of lard on the Rridland, by Morris 
& Co. to their own order at Christiania. The court found the case to be identical 
with the preceding Korsor claim, and held that the claim was not established. | 

C. Bounces, Fav., a Danish company. Claim for 3,371 Ibs. of beef-tongues shipped 
on the Fridland by ‘Hammond & Go. to their own order. The court held that “this 
E ern and the claim is 
therefore allow 

ERIK Virwon. Claim for 106,155 Ibs. of oleo stock shipped on the Kim by Morris! 
& Co. to their own order, and the court find that claimant “has no ground whatever! 
for his allegation that he was the owner of the goods.” | 

CuRsTUAN Lone, a Dane, and British Vice-Consul in Denmark. Claim for : 
41,952 lbs. of lard shipped on the Nobel by Rumsey & Co. to.their own order. Upon : ! 
the documents produced the court saw ‘‘no reason to doubt the bona fides or the | 
reality of his purchase as one made for the purposes of his business in Denmark.”  - | 
J. ULLumaNn & Co. Claim for 177,637 lbs. of rubber shipped on the Fridland and | 
Kim by Edward Maurer & Co. and consigned to the claimants. J. ULLMAN is a Swiss | 
subject who before the war carried on business as a rubber merchant in Hamburg, | 

. but after the war transferred his business to Denmark. Rubber was declared condi- ! 
tional contraband on September 21, 1914, and absolute contraband on October 29, 
1914. It was conditional contraband at the time of shipment on the Fridland, and i 
absolute contraband at the time of shipment on the Kim. Its exportation from Den- 
mark was prohibited on October 22, 1914, before either of the shipments. The Crown 
asked condemnation on the ground that the rubber was falsely described in the ship’s 
papers as “gum” with the object of misleading, and on the ground that the Fridland | 
shipment was confiscable as conditional contraband because it was destined for the 
enemy country and for the use of the enemy government, and the Kim shipment as 
absolute contraband on the ground of destination for the enemy country. While the | 
court stated that any concealment or misdesoription would weigh heavily against | 
' neutrals, who are expected to conduct their trade with candor and straight- | 
forwardness and without recourse to fraud, it was found upon the facts that the | 
misdescription in this case was due to the charterers, and that the claimants took no | 
part in it and, ascordingly, shared no responsibility for it. On the other questionsin - , 
the case the court held: “I cannot arrive at the inference that the rubber was on its i 
way to an enemy destination when it was seized; on the contrary, my conclusion from | 
the evidence is that the sale to Ullman, and the purchase and payment by him, were | 
honest business transactions, and that he intended to add the rubber to his stock in 
| 

| 
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his Denmark business, and to dispose of it in Scandinavia in the very profitable 
market described in his letters, which was created greatly by the stoppage to Scan- 
dinavia of all exports of rubber from or through Germany.” 

W.T. Bamb. Claim for 29,771 Ibs. of rubber shipped on the Kim on November 11, 
1914 (about a fortnight after rubber was declared absolute contraband) by plniniant 
and dbnsigned to one Fritsch, the German vice-consul at Landskrona, Sweden. 
Upon the facts the court “was not satisfied that Baird has made out his claim to be 
owner of the goods, or that any property remained in him after the shipment.” The 
rubber in this cage was also described as “gum” and the court found that the claim- 
ant was a party to the misleading description. Taking all the circumstances into 
consideration the court felt ‘‘justified in drawing the inference that the rubber was 
on its way to enemy territory through Fritsch, the German consul; and even if the 
claimant had made out his claim to be the owner, I find that the rubber was confis- 
cable as absolute contraband.” 

Marcus & Co. Claim for 18,968 lbs. of hides shipped on the Kim on November 11, 
1914, by Amsinck & Co. of New York to claimants in Copenhagen, who were hide 
merchants dealing largely with Hamburg. Hides were declared conditional contra- 
band on September 21, 1914. It was alleged that the goods were purchased from 
Goldtree Liebes & Co. of Santa Ana, El Salvador, cash to be paid on receipt of goods 
at Copenhagen. Goldtree Liebes & Co. were also merchants at Hamburg, and their 
office there insured the goods. It was further alleged that the goods had been paid 
for by claimants, but the court stated that “as the goods were consigned c. i. f. to 
Copenhagen and were to be paid for on receipt of the goods, and as the goods were 
never received by the consignees, and no satisfactory evidence was given of the 
alleged payment, I am not satisfied that the goods ever were the property of the 
claimants as alleged. Besides, the proper inference from such evidence as was ad- 
duced, is, in my opinion, that Marcus & Co. in Copenhagen were merely intermedi- 
aries between Goldtree Liebes & Co., Santa Ana, and Goldtree Liebes & Co. of 
Hamburg, to whom the goods were really destined at the time of seizure.”’ 

Guaranty Trust Company or New Yorx. Claim, with Newman & Co. and 
Norris & Co., as consignors of 8,795,108 Ibs. of wheat and flour shipped on the Nobel, 
Bjornson dnd Fridland. The facts were not sufficiently placed before the court, no 
argument was made upon them in behalf of the Crown, and the court adjourned de- 
cision in this case for further argument. 


The details of all the claims have now been set out. Iam very sorry 
it has taken so long, but it must be remembered that I had to deal with, 
not with one case, but, I think, with 25 cases. i 

With regard to the general character of the cargoes, evidence was 
given by persons of experience that all the foodstuffs were suitable for 
the use of troops in the field; that some—e. g., the smoked meat or 
smoked bacon were similar in kind, wrapping and packing to what was 
supplied in large quantities to the British troops, and were not ordi- 
narily supplied for-civilian use; that others, e. g., canned or boiled beef 
in tins, were of the same brand and class as had been offered by Armour 
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& Co. for the use of the British forces in the field; and that the pack- 
ages sent by these ships could have only been made up for the use of 
troops in the field. As against this, there was evidence that goods of 
the same class had been ordinarily supplied to and for civilians. ° 

As to the lard, proof was given that glycerin (which is in great 
demand for the manufacture of nitro-glycerin for high explosives) is 
readily obtainable from lard. Although this use is possible, there. was 
no evidence before me that any lard had been so used in Germany; and 
I am of opinion that the lard comprised ought to be treated upon the 
footing of foodstuffs only. It is largely used in Germar army rations. 

As to the fat-backs (of which large quantities were shipped) there 
was also proof that they could be used for the production of glycerin 
Mr. Perkin in his affidavit in answer to that of Mr. George Stubbs, of 
the British Government Laboratory (which dealt with lard and fat- 
backs as materials out of which glycerin was producible), confines his 
observations to lard; and passes by entirely what had been deposed as 
to fat-backs. In fact no evidence as against that of Mr. Stubbs was 
offered for the shippers of fat-backs—Mr. Nuttall, a deponent for one 
of them—Sulzberger & Sons Co., says: the fat-backs shipped by them 
were not in a condition which was suitable for eating. But he may 
have meant only that they required further treatment before they be- 
come edible. 

There was no market for these fat-backs in Denmark. The Pro- 
curator-General deposed as a result of inquiries that the Germans were 
very anxious to obtain fat-backs merely for the glycerin they contain. 
In these circumstances it is not by any means clear that fat-backs 
should be regarded merely as foodstuffs in these cases, and in the ab- 
sence of evidence to the contrary, it is fair to treat them as materials 
which might either be required as food, or for the’ production of glycerin. 

The convenience of Copenhagen for transporting goods to Germany 
need hardly be mentioned. It is in evidence that the chief trade be- 
tween Copenhagen and Germany since the war was through Lübeck, 
Stettin and Hamburg. The sea-borne trade of Ltibeck has increased 
very largely since the war. It was also sworn in evidence that Liibeck 
was a German naval base. Stettin is a garrison town, and is the head- 
quarters of army corps. It has also shipbuilding yards where warships 


sre constructed and repaired. It is Berlin’s nearest seaport. It will be ` 


remembered that one of the big shipping companies asked a Danish 
firm to become nominal consignees for goods destined for Stettin. 
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Hamburg and Altona had ceased to be the commercial ports dealing 
with commerce coming through the North Sea. They were headquarters 
of various regiments. Copenhagen is also a convenient port for com- 
munication with the German naval arsenal and fortress of Kiel and its 
canal, and for all places reached through the canal. These ports may 
properly be regarded, in my opinion, as bases of supply for the enemy, 
and the cargoes destined for these might on that short ground be con- 
demned as prize. But I prefer, especially as no particular cargo can 
definitely be said to be going to a particular port, to deal with the cases 
upon broader grounds. 

Before stating the inferences and conclusions of fact, it will be con- 
venient to investigate and ascertain the legal principles which are to be 
applied according to international law, in view of the state of things as 
they were in the year 1914. 

While the guiding principles of the law must be followed, it is a truism 
to say that international law, in order to be adequate, as well as just, 
must have regard to the circumstances of the times, including “the 
circumstances arising out of the particular situation of the war, or the 
condition of the parties engaged in it.” The Jonge Margaretha; (vide 
1. Ch. Rob. 189—-and Chancellor Kent’s Commentaries, p. 139). 

Two important doctrines familiar to international law come prom- 
inently forward for consideration; the one is embodied in the rule as to 
“continuous voyage,” or “continuous transportation”; the other re- 
lates to the ultimate hostile destination of conditional and absolute 
contraband respectively. l 

The doctrine of “continuous voyage” was first applied by the Eng- 
lish prize courts to unlawful trading. There is no reported case in our 
courts where the doctrine is applied in terms to the carriage of contra- 
band. But it was so applied and extended by the United States courts 
against this country in the time of the American Civil War; and its 
application was acceded to by the British Government of the day; and 
was, moreover, acted upon by the International Commission which sat 
under the treaty between this country and America, made at Washing- 
ton on the 8th May 1871, when the commission, composed of an Italian, 
an American, and a British delegate, unanimously disallowed the claims 
in the Peterhoff (5 Wall. 28), which was the leading case upon the sub- 
ject of continuous transportation in relation to contraband goods. | 
(The other well known American cases, e. g., the Stephen Hart, Blatch. 
Pr. Car. 387; the Bermuda, 3 Wall. 514; and the Springbok, 5 Wall. 1, 
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considered and applied the doctrine in relation to attempted breaches 
of blockade.) 

I am not going through the history of it, but the doctrine was as- 
serted by Lord Salisbury at the time of the South African War with 
reference to German vessels carrying goods to Delagoa Bay, and ås he 
was dealing with Germany, he fortified himself by referring to the view 
of Bluntschli, as the true view as follows: “If the ships or goods are 
sent to the destination of a neutral port, only the better to come to the 
aid of the enemy, there will be contraband of war, and confiscation will 
be justified.” : 

It is essential to appreciate that the foundation of the law of contra~ 
band, and the reason for the doctrine of continuous voyage which has 
been grafted into it, is the right of a belligerent to prevent certain goods 
from reaching the country of the enemy for his military use. Neutral 
traders, in their own interest, set limits to the exercise of this right as 
far as they can. ` These conflicting interests of neutrals and belligerents 
are the causes of the contests which have taken place upon the subject 
of contraband and continuous voyages. 

A compromise was attempted by the London Conference in the un- 
ratified Declaration of London. The doctrine of continuous voyage or 
continuous transportation was conceded to the full by the conference 
in the case of absolute contraband, and it was expressly declared that 
“it is immaterial whether the carriage of the goods is direct, or entails 
transshipment, or a subsequent transport by land.” As to conditional 
contraband the attempted compromise was that the doctrine was ex- 
cluded in the case of conditional contraband, except where the enemy 
country had no seaboard. As is usual in compromises, there seems to 
be an absence of logical reason for the exclusion. 

If it is right that a belligerent should be permitted to capture absolute 
contraband proceeding by various voyages or transport with an ulti- 
mate destination for the enemy territory, why should he not be allowed 
to capture goods which though not absolutely contraband, become 
contraband by reason of a further destination to the enemy government 
or its armed forces? And with the facilities of transportation by sea 
and by land which now exist, the right of a belligerent to capture con- 
ditional contraband would be a very shadowy value if a mere consign- 
ment to a neutral port were sufficient to protect the goods. It appears 
also to be obvious that in these days of easy transit, if the doctrine of 
continuous voyage or continuous transportation is to hold at all, it 
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must not only cover voyages from port to port at sea, but also transport 
by land until the real, as distinguished from the merely ostensible, 
destination of the goods is reached. 

«In connection with this subject, note may be taken of the communica- 
tion of the 20th January, 1915 from Mr. Bryan, as Secretary of State 
for the United States Government, to Mr. Stone, of the Foreign Rela- 
tions Committee of the Senate. It is, indeed, a state document. In it 
the Secretary of State, dealmg with absolute and conditional contra- 
band, puts on record the following as the views of the United States 
Government :— 


The rights and interests of belligerents and neutrals are opposed in respect to con- 
traband articles and trade. * * * The record of the United States in the past is 
not free from criticism. When neutral, this government has stood for a restricted list 
of absolute and conditional contraband. As a belligerent, we have contended for a 
liberal list, according to our conception of the necessities of the case. 

The United States has made earnest representations to Great Britain in regard to 
the seizure and detention of all American ships or cargoes bona fide destined to neutral 
ports. * * * It will be recalled, however, that American courts have established 
various rules bearing on these matters. The rule of “continuous voyage” has been not 
only asserted by American tribunals, but extended by them. They have exercised 
the right to determine from the circumstances whether the ostensible was the real des- 
tination. They have held that the shipment of articles of contraband to a neutral port 
“To order” (this was of course before the Order in Council of the 20th October), from 
which, as a matter of fact, cargoes had been transshipped to the enemy, is corrobora- 
tive evidence that the cargo is really destined to the enemy instead of to the neutral 
port of delivery. It is thus seen that some of the doctrines which appear to bear 
harshly upon neutrals at the present time are analogous to or out-growths from 
policies adopted by the United States when it was a belligerent. The Government, 
therefore, cannot consistently protest against the application of rules which it has 
followed in the past, unless they have not been practiced as heretofore * * * 
The fact that the commerce of the United States is interrupted by Great Britain is 
concequent upon the superiority of her navy on the high seas, History shows that 
whenever a country has possessed the superiority our trade has been interrupted, and 
that few articles essential to the prosecution of the war have been allowed to reach 
its enemy from this country. 


It is not necessary to dilate further upon the history of the doctrine in 
question. l 

I have no hesitation in pronouncing that, in my view, the doctrine of 
continuous voyage, or transportation, both in relation to carriage by 
sea, and to carriage by overland, had become part of the law of nations 
at the commencement of the present war, in accordance with the prin- 
ciples of recognized legal decisions, and with the view of the great body 
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of modern jurists, and also with the practice of nations in recent mari- 
time. warfare. The result is that the court is not restricted in its vision 
to the primary consignments of the goods in these cases to the neutral 
port of Copenhagen; but is entitled and bound to take a more extended 
outlook in order to ascertain whether this neutral destination was 
merely ostensible, and if so, what the real ultimate destination was. ° _ 

As to the real destination of a cargo, one of the chief tests is whether 
it was consigned to the neutral port to be there delivered, for the pur- 
pose of being imported into the common stock of the country. This test 
was applied over a century ago by Sir William Grant in the Court of Ap- 
peal in Prize Cases, in the case of the William (5 Ch. Rob. 385). It was 
adopted by the United States Supreme Court in the unanimous judg- 
ment in the Bermuda (3 Wall. 514), where Chief Justice Chase in de- 
livering the judgment said, “Neutrals may convey in neutral ships, 
from one neutral port to another, any goods, whether contraband of 
war or not, if intended for actual delivery at the port of destina- 
tion, and to become part of the common stock of the country or of the’ 
port.” 

Another circumstance which has been regarded as important in 
determining the question of real or ostensible destination at the neutral 
port was the consignment “to order or assigns” without naming any 
consignee. In the celebrated case of the Springbok (5 Wallace 1), the 
Supreme Court of the United States acted upon inferences as to destina- 
tion (in the case of blockade) on this very ground. The part of the 
judgment dealing with the matter is as follows: 


That some other destination than Nassau was intended may be inferred, from the 
fact that the consignment, shown from the bills of lading, and the manifest, was to 
order or assigns, Under the circumstances of this trade, such a consignment must be 
taken as a negation that any sale had been made to anyone at Nassau. It must 
also be taken as a negation that any such sale was intended to be made there; for 
had such sale been intended, it is most likely that the goods would have been con- 
signed for that purpose to some established house named in the bills of lading. 


The same circumstance was also similarly dealt with in the Bermuda 
(3 Wall.), and in the Peterhoff (see Blatch., p. 540, and 5 Wall. at 
p. 25). 

I am not unmindful of the argument that consignment “to order” is 
common in these days. Buta similar argument was used in the Spring- 
bok case, supported by the testimony of some of the principal brokers 
in London to the effect that a consignment “to order or assign” was the 
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usual and regular form of consignment to an agent for sale at such a 
port as Nassau. The British Government was petitioned to intervene 
for the shippers; but upon this point the British Foreign Office said that 


_ “no doubt the form was usual in the time of peace, but that a practice 


which might be perfectly regular in time of peace under the municipal 


` regulations of a particular state, would not always satisfy the law of 


nations in time of war, more particularly when the voyage might ex- 
pose the ship to the visit of belligerent cruisers”; and added that “‘hav- 
ing regard to the very doubtful character of all trade ostensibly carried 
on at Nassau during the war in the United States, and to many other 
circumstances of suspicion before the court, Her Majesty’s Government 
are not disposed to consider the argument of the court upon this point 
as otherwise than tenable.”’. 

The argument still remains good, that if shippers after the outbreak 
of the war, consign goods of a nature of contraband to their own order 
without naming a consignee, it may be a circumstance of suspicion in 
considering the question whether the goods were really intended for the 
neutral destination, and to become part of the common stock of the 
neutral country, or whether they had another ultimate destination. Of 
course, it is not conclusive. The suspicion arising from this form of 
consignment during war might be dispelled by evidence produced by 
the shippers. It may be here observed that some point was made that 
in many of the consignments, the bills of lading were not made out “to 
order” simpliciter, but to branches or agents of the shippers. That 
circumstance does not in my opinion, make any material difference. 

Other matters relating to destination will be discussed upon the sec- 
ond branch of the case, viz., whether the goods were destined for gov- 
ernment or military use. Wherever destination comes in question, cer- 
tainty as to it is seldom possible in such cases as these; “highly probable 
destination” is enough in the absence of satisfactory evidence for the 
shippers (see per L. Stowell in Jonge Margaretha, 1 Ch. Rob. at p. 193). 

Upon this branch of the case, for reasons which have been given when 
dealing with the consignments generally, and when stating the circum- 
stances with respect to each claim, I have no hesitation in stating my 
conclusion that the cargoes (other than the small portions acquired by 
persons in Scandinavia whose claims are allowed) were not destined for 
consumption or use in Denmark or intended to be incorporated into the 
general stock of that country by sale or otherwise; that Copenhagen 
was not the real bona fide place of delivery; but that the cargoes were on 
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their way at the time of capture to German territory a8 their actual and 
real destination. 

The second branch of the case raises the question whether the joods 
which I have' decided were on their way to German territory, were 
destined further for the use of the German Government or departments 


or for military use by the troops, or other persons actually engaged in. 


warlike operations; or should be presumed to be so destined in thé 
circumstances. 
As a preliminary, it becomes necessary to sone the two Orders)in 
Council of the 20th August and 29th October, 1914. . ` | 
It was contended for the claimants that belors the seizure of the car- 
goes on the first three vessels, and while they were still on the respective 


voyages, the Order in Council of the 20th August (even if it was binding ` 


on the court) had been rendered inoperative by the repeal contained in 


the Order of the 29th October. It was further contended that the two 


Orders in Council purporting to give effect with certain additions and 
modifications to the unratified Declaration of London had no binding 
effect upon this court, and ought to be disregarded. | 
As to the first of these two.contentions, no doubt if the first Order had 
affected the substantive rights of the neutral, e. g., if it had declared an 
article as absolute contraband, which by: the repealing Order had been 
_ removed from the list of contraband before capture, it could not be 
said that the Order had remained operative so as to justify the seizure 
of the article. But in reality the only change (material to these cas 3) 
which the Order purported to make was in the nature of alteration of 
practice as to evidence; viz., by adding certain presumptions to those 
contained in the 34th Article of the Declaration of London; and all 
these presumptions whether set up in the interest of the captor or against 
him are rebuttable (see M. Renault’s Report on the Declaration). The 
Order had proclaimed to the neutral owners of the cargoes before the 
voyages commenced, how in practice as matter of evidence and proof 
cargoes seized would be dealt with, and it might fairly be argued that 
they could not complain if their cases were treated in accordance with 
‘the Order. But it is not necessary for me to pronounce any decision 
upon the point. I will, for the purpose of this ease, assume that the 
Order of the 20th August had ceased to have any effect upon the prol 
mulgation of the subsequent Order. The result is that cases relating to 
the A. Nobel, B. Bjornson, and the Fridland must be decided in. accord: 
ance with- the rules of international law. 


| 
! 
| 
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But the Order of the 29th October applies to all the cargoes on the 
Kum. 2 

As to the contention that the Order is not binding on this court, I 
expressed my views on the general question of the binding character of 
Order$ in Council upon the Prize Court in the case of the Zamora 
(The Times Law Reports, Vol. 31, p. 513). I do not wish to detract 

‘*anything from what I then said; nor do I deem it necessary at present 
to'add anything as to the general principles. But as to this Order, so 
far as it affects questions arising in these proceedings, it is right to point 
out that no provision in it can possibly be said to be in violation of any 
rule or principle of international law. It is true that in a matter of real 
substance it alters the proposed compromise incorporated in Article 35 
of the Declaration of London, whereby, if the Declaration had been 
ratified, the doctrine of continuous voyage would have been excluded 
for conditional contraband. 

The provision in Article 35 was described by Sir Robert Finlay 
(counsel for several of the claimants) as “An innovation in international 
law as hitherto recognized in the United States and by Great Britain 
and other states, introducing an innovation of the first importance by 
excluding the doctrine of continuous voyage in the case of conditional 
contraband.” What the Order in Council did, therefore, was to pre- 
vent the innovation. In this regard it therefore proceeded not in vio- 
lation of, but upon the basis of, the existing international law upon the 
subject. It may be well to note, and to record, that at the London 
Conference which produced the Declaration, all the Allied Powers 
engaged in this war, and also the United States, had been in favor of 
continuing to apply the doctrine of continuous voyage or continuous 
transportation to conditional as well as to absolute contraband, a doc- 
trine which, as we have seen, was nurtured and specially favored by the 
courts of the United States. 

As to the modifications regarding presumptions and onus of proof, as, 
for instance, where goods are consigned “to order” without naming a 
consignee, these are matters really affecting rules of evidence and 
methods of proof in this court, and I fail to see how it is possible to con- 
tend that they are violations of any rule of international law. 

The effect of the Order in Council is that, in addition to the presump- 
tions laid down in Article 34 of the Declaration of London, a presump- 
tion of enemy destination as defined by Article 33 shall be presumed to 

_ exist if the goods aré consigned to or for an agent of the enemy state, or 


1000 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

to a person in the enemy territory, or if they are consigned “to order,” 
or if the ship’s papers do not show who the consignee is; but in the 
latter cases the owners may, if they are able, prove that the destination 
is innocent. R 

_ All the goods claimed by the shippers on the Kim were consigned to 
their own order, or to the order of their agents (which is the same thing), 
and not to any independent consignee; and they have all entirelys 
failed to discharge the onus which lies upon them to prove that their 
destination was innocent. 

There was some suggestion that liability to cape in. the Deca: 
tion of London and Order in Council did not mean liability to confisca- 
tion or condemnation. On reference to the various provisions as to 
absolute and conditional contraband, it is clear that it is used in that 
sense. 

I am of opinion that under the Order in Council the goods claimed by 
all the shippers on the Kim were confiscable as lawful prize. 

I now proceed to consider the confiscability of the cargoes on all the 
four vessels, apart entirely from the operation of the Order in Council 
upon the Kim cargoes. | | 

Having decided that the cargoes, though ostensibly destined for 
Copenhagen, were in reality destined for Germany, the question remains 
whether their real ultimate destination was for the use of the German 
Government or its naval or military forces. If the goods were destined 
for Germany, what are the facts and law bearing upon the question 
whether they had the further hostile destination for the German Govern- 
ment for military use? 

In the first place, as has already been pointed out, they were goods 
adapted for such use; and further, in part, adapted for immediate war- 
like purposes in the sense that some of them could be employed for the 
production of explosives. They were destined, too, for some of the 
nearest German ports like Hamburg, Litbeck, and Stettin, where some 
of the forces were quartered, and whose connections with the operations 
of war has been stated. It is by no means necessary that the court 
should be able to fix. the exact port (see the Dolphin, 7 Fed. Cas. 868; 
the Pearl, 19 Fed. Cas. 54; 5 Wall. 574; and the Peterhof, 5 Wall. at 
p. 59). Regard must also be had to the state of things in Germany 
during this war in relation to the military forces, and to the civil popula- 
tion; and to the method described in evidence which was adopted by 
the government in order to procure supplies for the forces. The gen- 
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eral situation was described by the British Foreign Secretary in his note 
to the American Government on the 10th February, 1915 as follows: 

The reason for drawing a distinction between foodstuffs intended for the civil pop- 
ulatfon, and those for the armed forces or enemy government disappears when the 
distinctton between the civil population and the armed forces itself disappears. In 
any country in which there exists such a tremendous organization for war aš- now 

obtains in Germany, there is no clear division between those whom the government 
is responsible for feeding, and those whom it is not. Experience shows that the power 
to requisition will be used to the fullest extent in order to make sure that the wants of 
the military are supplied, and however much goods may be imported for civil use it is 
by the military that, they will be consumed if military exigencies require it, especially 
now that the German Government have taken control of all the foodstuffs in the 
country. [I am not saying that the last sentence is applicable to the circumstances 
of this case.] 

In the peculiar circumstances of the present struggle where the forces of the enemy 
comprise so large a proportion of the population, and where there is so little evidence 
of shipments on private as distinguished from government account, it is most reason- 
able that the burden of proof should rest upon the claimants. 

It was given in evidence that about ten millions of men were either 
serving in the German army, or dependent upon or under the control 
of the military authorities of the German Government, out of a popula- 
tion of between sixty-five and seventy millions of men, women, and 
children. Of the food required for the population, it would not be 
extravagant to estimate that at least one-fourth would be consumed by 
these ten millions adults. Apart altogether from the special adaptability 
of these cargoes for the armed forces, and the highly probable inference 
that they were destined for the forces, even assuming that they were 
indiscriminately distributed between the military and civilian popula- 
tion, a very large proportion would necessarily be used by the military 
forces. 

So much as to the probable ultimate destination in fact of the cargoes. 

Now as to the question of the proof of intention on the part of the 
shippers of the cargoes. It was argued that the Crown as captors ought 
to show that there was an original intention by the shippers to supply 
the goods to the enemy government or the armed forces, at the inception 
of the voyage as one complete commercial transaction, evidenced by a 
contract of sale or something equivalent to it. It is obvious from a 
consideration of the whole scheme of conduct of the shippers that if 
they had expressly arranged to consign the cargoes to the German 
Government for the armed forces, this would have been done in such a 
way as to make it as difficult as possible for belligerents to detect it. 
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If the captors had to prove such an arrangement affirmatively and 
absolutely, in order to justify capture and condemnation, the rights of 
belligérents to stop articles of conditional contraband from reaching the 
hostile destination would become nugatory. It is not a crime to tlis- 
patch contraband to belligerents. It can. be quite legitimately sent 
subject to the risk of capture. But the argument proceeded as if it 
were essential for the captors to prove the intention as strictly as woulds 
be necessary in a criminal trial; and as if all the shippers need do was to 
be silent, to offer no explanation, and to adopt the attitude towards the 
Crown, “Prove our hostile intention if you can.” s 

In the first place, it may be observed that it is not necessary that an 
intention at the commencement of the voyage should be established by 
the captors either absolutely or by inference. In the Bermuda (ubi sup.) 
the Chief Justice of the Supreme Court of the United States, m referring 
to the decision of Sir William Grant in the William (5 Ch. Rob. 395) 
said: : 

If there be an intention, either formed at the time of the original shipment, or after- 
wards, to send the goods forward to an unlawful destination; the continuity of the 
voyage will not be broken, as to the cargo, by any transactions at the intermediate 
port. f 
It is, no doubt, incumbent upon the captors in the first instance to 
prove facts from which a reasonable inference of hostile destinstion 
can be drawn, subject to rebuttal by the claimants. Lord Granville, 
as Foreign. Secretary in 1885 in a note to M. Waddington (the French 
Ambassador), which had reference to the question of rice being declared 
contraband by the French Government in relation to China, said: 


There must be circumstances relative to any particular cargo, or ita destination, to 
displace the presumption that articles of food are intended for the ordinary use of life, 
and to show, prima facie at all events that they are destined for military use, before 
they could be treated as contraband. 


And Lord Lansdowne, as Foreign Secretary in 1904, in a note to the 
British Ambassador at St. Petersburg, stated the British view thus: 


The true test appears to be whether there are circumstances relating to any partic- 
ular cargo to show that it is destined for military or naval use. 


These statements, so qualified, it will be noted, were made when this 
country was making representations against the action of foreign 
governments concerning conditional contraband. Therefore, they were 
put as high, I assume, as it was thought they properly could be. put. 
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So far as it is necessary to establish intention on the part of the 
shippers, it appears to me to be beyond question that it can be shown by 
inferences from surrounding circumstances relating to the shipment of 
and dealings with the goods. Cargoes are inanimate things, and they 
must Be sent on their way by persons. If that is all that was meant by 
counsel for the claimants, when they argued that “intention” must be 
proved, their contention may be conceded. But it need not be an 
“intention” proved strictly to have existed at the beginning of the 
voyage, or as an obligation under a definite commercial bargain. If 
at the time of the seizure, the goods were in fact on their way to the 
enemy government or its forces as their real ultimate destination, by 
the action of the shippers, whenever their project was conceived, or 
however it was to be carried out; if, in truth, it is reasonably certain that 
the shippers must have known that that was the real ultimate destina- 
tion of the goods (apart from any genuine sale to be made at some 
intermediate place); the belligerent had a right to stop the goods on 
their way, and to seize them as confiscable goods. 

In the circumstances of these cases, especially in view of the oppor- 
tunity given to the claimants, who possess the best and fullest knowledge 
of the facts, to answer the cases made against them, any fair tribunal 
like a jury, or an arbitrator, whose duty it was to judge facts, not only 
might but almost certainly would come to the conclusion that at the 
time of the seizure the goods which remained the property of the ship- 
pers were if not as to the whole, at any rate, as to a substantial propor- 
tion of them at the time of seizure on their way to the enemy for its 
hostile uses. The facts in these cases, in my opinion, more than amply 
satisfy the ‘highly probable destination” spoken of by Lord Stowell. 

Before I conclude I will make reference to an opinion expressed 
towards the end of the last year by a body of men eminent as students 
and expositors of international law in America, in the editorial comment 
in the American Journal of International Law, to which my attention was 
called by the Law Officers. Amongst them I need only name Mr. 
Chandler Anderson, Mr. Robert Lansing, Mr. John Bassett Moore, 
Mr. Theodore Woolsey, and Mr. James Brown Scott. It is as follows: 


In a war in which the nation is in arms, where every able-bodied man is under arms 
and is performing military duty, and where the non-combatant population is organized 
so as to support the soldiers in the field, it seems likely that belligerents will be in- 
clined to consider destination to the enemy country as sufficient, even in the case of 
conditional contraband, especially if the government of the enemy possesses and 
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exercises the right of confiscating or appropriating to naval and military uses the 
property of its citizens or subjects of service to the armies in the field. 


I cite this, not of course as any authority, but as showing how. these 
eminent American jurists acknowledge that international law, must 
have regard to the actual circumstances of the times. I have not in 
this judgment followed the course thus indicated by them as a likely and, 
reasonable one in the present state of affairs. I have preferred to pro- 
ceed on the lines of the old recognized authorities. 

I wish also to note the opinion recently expressed by the Hamburg - 
- Prize Court in the case of the Maria, decided in April last, where goods 
consigned from the United States to Irish ports were laden upon a 
Dutch vessel. I refer to it, not because I look upon it as profitable or 
helpful (on the contrary, I agree with Sir R. Finlay, that it should rather 
be regarded as a “shocking example’’), but because it is not uninterest- 
ing as an example of the ease with which a prize court in Germany hacks 
its way through bona fide commercial transactions when dealing with 
foodstuffs carried by neutral vessels. . Be it remembered, too, that the 
court was dealing with wheat which was shipped from America before 
the war, and which had also before the war been sold in the ordinary 
course of business to well-known British merchants, R. & H. Hall, Ltd. 
This is what the Hamburg Court said: 


There is no means of ascertaining with the least certainty what use the wheat 
would have been put to at the arrival of the vessel in Belfast, and whether the British 
Government would not have come upon the scene as purchaser, even at a very high 
price, and in this connection it must also be borne in mind that the bills of lading were 
made out to order which greatly facilitated the free disposal of the cargo. That at the 
time of the conclusion of the contract concerning the acquisition of the wheat on the 
part of R. & H. Hall, Ltd., the poasibility of using the same for war purpose had, 
perhaps, not been contemplated, does not affect the question what actual use would 
have been made of the cargo of wheat after the outbreak of war in October 1914. 


For the many reasons which I have given in the course of this judg- 
ment and which do not require recapitulation, or even summary, I have 
come to the clear conclusion from the facts proved, and the reasonable, 
and indeed, irresistible inferences from them, that the cargoes claimed 
by the shippers as belonging to them at the time of seizure were not on 
their way to Denmark to be incorporated into the common stock of 
that country by consumption, or bona fide sale, or otherwise; but on the 
contrary, that they were on their way not only to German territory, 


1 See editorial comment in this JOURNAL, Ip. 918. 
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but also to the German Government and their forces for naval and 
military use as their real ultimate destination. To hold the contrary 
would be to allow one’s eyes to be filled by the dust of theories and 
technicalities, and to be blinded to the realities of the case. 

Evtn if this conclusion were only accurate as to the substantial pro- 
portion of the goods, the whole would be affected, because 

Contraband articles are said to be of an infectious nature, and they contaminate 
the whole cargo belonging to the same owners. The innocence of any particular 
article is not usually admitted to exempt it from the general confiscation. (Kent's 
Commentaries, 12th edition, by Mr. Justice Holmes, p. 142; see to the same effect the 
Springbok, Blatech. Pr. Cas. at p. 451, and the Peterhof, 5 Wall. at p. 59.) 

The Declaration of London (Art. 42) is to the same effect; and M. 
Renault’s report on it is: “The owner of the contraband is punished in 
the first place by the condemnation of his contraband property, and 
in the second by that of the goods, even if innocent, which he may 
possess on board the vessel.” 

It only remains, to conclude these long and troublesome cases, to 
state the results as applied to each of the claims: 

I disallow the claims of Morris & Co., Armour & Co., Hammond & 
Co. (with Swift & Co.), Sulzberger & Sons Co., Pay & Co., Brédt Levy, 
Elwarth, Buch & Co., Hansen, Pedersen, Henriques and Zoynder, 
Korsor Fabrik, Dania Fabrik, Valeur, Baird, and Marcus & Co., and 
pronounce condemnation as prize of the goods comprised in them or of 
their proceeds, if sold. 

I allow the claims of Cudahy & Co., the Provision Import Company, 
Christensen and Thoegersen, Segelcke, Frigast, Bunchs Fed., Loehr, 
and Ullmann & Co., and order the goods comprised in them or the net 
proceeds thereof, if sold, to be released to the respective claimants. 

The various claimants and the Crown were allowed six weeks within 
which to appeal, and security for costs was fixed at 5000 pounds to be 
allocated between the various appellants. Pending the appeal the 
execution of the Judgment was suspended by a stay. 


‘Toe ZAMORA - 
Decided June 21, 1916 
(The Times Law Reports, Vol. 31, p. 513.) 


The Zamore, a Swedish ship bound from New York to Stockholm, 
was seized between the Faroe and Shetland Islands on April 8, 1915, 
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by a British cruiser, and sent into the Orkney Islands as prize. Pending 
a hearing of the claim of the Crown for the condemnation of the ship 
and cargo on the ground of the contraband character of the latter, the 
Crown applied to the Prize Court for an interlocutory order that about 
400 tons of copper, which formed part of the cargo, should be released 
and delivered up to the Crown under Order XXIX of the Prize Court 
Rules, upon an undertaking of the Crown to pay into court the appraised 
value of the copper in accordance with Rule 5 of the Order. The ap- 
plication was resisted on behalf of a Swedish firm, who claimed to be 
the owners of the cargo, on the ground that the provisions of the Order 
referred to violated the law of nations and were not binding upon the 
court. 

After stating that the capture or seizure as prize vests possession of | 
the property captured in the Crown, and that its custody by the marshal 
of the prize court subjects the property fully to the jurisdiction of the 
court, the President of the Prize Court proceeded: 

In my view persons who lay claim to property’ captured or seized 
have no right by any rule of international law to demand that the prop- 
erty should be preserved in specie until the fina! decree determines 
whether it is to be released or to be condemned. Prize courts have al- 
ways acted upon the principle that the capture is lawful, until claimants 
establish the contrary. All that it is necessary for captors to allege in 
prize proceedings is that the capture was made, and that the property _ 
captured is claimed as prize: thereupon claimants must establish their 
claim to release. If their claim to release is sustained they may have 
the property delivered up, if it has been kept intact;'or they will receive 
its value if it has been sold or otherwise disposed of with or without 
costs and damages against the captors as the circumstances may require. 

The argument of counsel for the claimants was, or necessarily in- 
volved, that the goods captured must in any circumstances be preserved 
to be delivered up in the same character if release is ordered; and that 
they cannot, except with the consent of the claimants, be sold or con- 
verted into a fund; or, in other words, that the claimants, in case their 
claim is allowed, must be put in possession of the property itself, and 
not of its value. I know of no principle or rule of international law to 
that effect. 

If the claimants have no such legal right to have the property deliv- 
ered up in specie, it matters not whether the property is sold for good 
reasons, and so converted into money, or is requisitioned by the Crown 
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(instead of going through the form of sale) upon an undertaking to pay 
into court the appraised value. 

But apart from any inherent power of the court, the Order referred 
to*in the Prize Court Rules (Order XXIX) deals expressly with the 
matter and prescribes the practice to be pursued. I will consider here- 
after the larger question whether this Order violates an acknowledged 
and settled principle of the law of nations, and whether, if it does, it 
nevertheless, as an Order made by his Majesty in Council, must be 
observed and obeyed by this court. 

Before approaching that wide and important subject, I must declare 
that, in my view, Order X XIX deals only with a matter affecting the 
procedure and practice of the court—a domestic affair, in which no 


_ foreigner, neutral or enemy, has any voice or right to interfere. It deals 


only with interlocutory steps which may be taken in this court after 
prize proceedings have been instituted. 

Matters of practice in proceedings such as sale of property, or delivery 
upon bail, or upon appraisement are not of international concern, and 
are not and cannot be regulated by uniform international principles or 
procedure to be applied in the courts of all countries; as an example, a 
reference to the Prize Regulations of Russia and of Japan during the 
war of 1904-1905 will show that they differ as to the rules regulating 
sale of captured vessels and goods before or after the institution of prize 
proceedings. 

If Order XXIX deals, as I think it does, merely with the regulation 
of the practice and procedure of this prize court, it has the force of an 
Act of Parliament, as it has been made under statutory powers. But if 
it goes beyond procedure and practice it has nevertheless the force 
properly attributable to an Order in Council.. This appears by the 
Order itself, and in the Naval Prize Act of 1864 there is an express saving 
of the right, power or prerogative of the Crown, as there is also of the 
jurisdiction or authority of or exercisable by the prize court. 

If it is regarded as an Order in Council, it is in my opinion within the 
power and prerogative of the Crown to make an Order giving the right 
to requisition neutral property which may be of use to the Crown as a 
belligerent, subject to making compensation therefor. For instance, in 
former wars such things as planks, sailcloths, pitch, hemp, and copper 
sheets belonging to neutrals were ordered before condemnation to be 
handed over to the Government pursuant to an order or declaration of 
the Crown: see the following cases, gathered from Hay and Marriott’s 


| 
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reports: The Vrow Antoinetie, 142; De Jonge Joslers, 148; Concordia 


Affinitatis, 169; The Sarah arid Bernhardus, 176; The Hoppet, 217; Jonge: 


Gertruyda, 246; Concordia Sophia, 267; The Drei Gebroeders, 270; The 
Jonge Juffers, 272; and also the cases mentioned at pp. 287-8. a 
As to the law relating to foodstuffs, reference may be made tò The 


Haabet (2 C. Rob., 174). Lord Stowell (at pp. 182 and 183) deals a 


_ this question as follows: v d 


The right of taking possesaion of cargoes of this description, spbnaniia or provi | 
sions, going to the enemy’s ports, is no peculiar claim of this lcountry ; it belongs gen- ` 


erally to belligerent nations; the ancient practice of Europe, or et least of several 
maritime states of Europe, was to confiscate them entirely; a'century has not elapsed 


since this claim has been asserted by some of them. A mors mitigated practice has. 
prevailed in later times of holding such cargoes subject: only to a right of pre- ` 
emption—that is, to a right: of purchase upon & reasonable compensation to the 
individual whose property is thus diverted. I have never understood that, on the : 


side of the belligerent, this claim goes beyond the case of cargoes avowedly bound to | 


the enemy’s ports, or suspected, on-just grounds, to have a concealed destination of ` 


that kind; or,that on the side of the neutral, the same exact compensation is to be 


expected which he might have demanded from the enemy in hig own port; the enemy . 


may be distressed by famine, and may be driven by his n ities to pay a famine ;. 


a 


price for the commodity if it gets there; it does not follow t acting upon my rights - 
of war in intercepting such supplies I am under the obligation of paying that price of - 
distress. It is a mitigated exercise'of war on which my purchase is made, and no rule | 
has established that such a purchase shall be regulated exactly upon the same terms . 
of profit which would have followed the adventure, if no such exercise of war had in- | 
tervened; it is a reasonable indemnification and a fair profit lon the commodity that — 


__ is due, reference being had to the original price actually paid by the exporter and the 


expenses which he has incurred. As to what is to be deemed] a reasonable indemnifi- | 
cation and profit I hope and trust that this country will never be found backward in | 
giving a liberal interpretation to these terms. But certainly the capturing nation ` 


does not always take these cargoes on the same terms on which an enemy would be 


content to purchase them; much less are cases of this kind to be considered as cases | 


of costs and damages, in which all losg of possible profit is|to be laid upon unjust - 


- captors, for these are not unjust captures, but authorized exercises of the rights of 
war. 


. As to interlocutory orders dealing with ini argoes in prize pro- : 


"m w 


ceedings from early times in this country up to more recent times in- 
the United States of America, numbers of instances will be found of 
orders for sale before condemnation, and also for lelivery to the state . 
of goods not already condemned upon their value Being paid into court ' 


or secured: in some cases where on the final hearing it was decided the . 
goods were not confiscable, and in some even 1 before legal proceedings 


in prize had been commenced. 
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As it was contended that to give effect to Order XXIX by allowing the 
state to requisition would be to act in violation of the law of nations, it 
would appear to be more useful for the purpose of inducing conviction to 
extract instances from the practice of other countries. Accordingly, I 
will*refer to some cases from the United States of America, the courts 
of which, next possibly to our own, have done most for the elucidation 
and development of the law of nations applicable to the law of prize. 

In The Si. Lawrence and cargo (2 Gall., 19) Mr. Justice Story states 
(at p. 21) that in that case the property was sold under an interlocutory 
order before &nal condemnation, and the proceeds were brought into 
the registry to abide the final decision of the appellate court. 

In The Avery and cargo (2 Gall., 807), the same learned judge dealt 
on appeal with an application by the captors relating to the proceeds of 
sale of goods made under an interlocutory order pending the proceedings 
in the court below (whereof restoration was afterwards decreed); and 
in the course of his judgment he said (at p. 309): 

It is very clear that the terms of this Act (cited) apply only to sales after a final 
condemnation, and not to sales made pendente lite under interlocutory decrees of 
court. * * * Interlocutory sales are often ordered under a perishable monition 
and survey, or for other good cause in the discretion of the court. 

I will cite a few later instances decided in 1862-3 which arose during 
the American Civil War. In The Schooner Sarah and Caroline and cargo 
(Blatch. Pr. Cas., 123) a neutral vessel was captured on the ground that 
she was trying to break a blockade. The cargo was sold before con- 
demnation, as appears from the following passage in the judgment of 
Betts, J.: 


No appearance having been entered in the suit on due return of the warrant of 
arrest of the cargo, and the capture having vested jurisdiction in the prize court over 
the property seized, it is ordered that an interlocutory order for the sale of the cargo 
arrested in the cause be made, and that the proceeds thereof be deposited in the 
cause in the registry of the court, to abide the further order of the court. 


Another significant case when the vessel and cargo were delivered 
over o the public use by order made even before the libel in prize was 
filed and without notice to any claimant, was The Steamer Memphis 
and cargo (Blatch. Pr. Cas., 202). 

The vessel was British and the cargo also belonged to British subjects. 

The headnote is as follows: 


This vessel having been sent in to the court as a prize, the court, on the application 
of the District Attorney before libel filed, and before any appearance by any claimant, 
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and without notice to any claimant, made an order appointing appraisers to value 
the prize, with the view to her being taken for the use of the Government. After the libel 
was filed the claimant appeared in the suit, and moved to vacate the order because it 
was made without notice to him. Held, that the motion could not be granted. ., 

Property captured as prize is under the control of the court from the time it is 
delivered to the court by the prizemaster until it is finally disposed of, and the Tiling 
of a libel is not necessary to give the court cognizance of the property. 


I may observe that the order for appraisement and delivery embraced 
the cargo as well as the ship. I will cite one passage from the judgment 
(at pp. 203 and 204), as it appears to me to be important. 


The point most strenuously urged by the several counsel was that the prize court 
acquires no cognizance of a prize case except by means of a libel, which causes an 
arrest, in law, of the property captured, and subjects it thereafter to judicial juris- 
diction. This, it appears to me, is a manifest misapprehension of the state of the 
matter under the jurisprudence of the United States. The prize vessel and all her 
cargo and papers are, in the first instance, transmitted by the officer making the 
capture to the charge of the judge of the district to which such prize is ordered to 
proceed (2 U. 8. Stat. at Large, Art. 7). 

The standing Prize Rules, fully confirmed by the Act of Congress relative to judi- 
cial proceedings upon captured property and the administration of the law of prize, 
approved March 25, 1862, place the property captured under the control of the court 
and its officers, until the final adjudication and disposal of it by the court. 

The notion, therefore, that the prerogative powers of the Government can be 
exercised only directly by the United States in its military capacity, and not at all 
through the courts, cannot be supported under our laws. Those high functions are 
legitimately put in force by the instrumentality of the judiciary, in obtaining, through 
its agency, the active use of the possession of prize property, which first vests in that 
department. 

Accordingly, an order for the appraisal of captured property, and the surrender 
or transfer of it to governmental uses, under precautionary provisions to secure in- 
dividual interests vesting in it, is palpably a judicial’ power, to be performed at the 
instance of the Government, and need not, if, indeed, it can, be superseded or dis- 
pensed with by a direct and summary act of appropriation of the property by the 
executive authority. 


In the case of The Steamer Ella Warley and saree (Blatch. Pr. Cas., 
204) the method to be adopted for ascertaining the value of property 
handed over to the use of the captors was the matter chiefly discussed; 
but in the Judgment Mr. Justice Betts dealt with the right of the captors 
thus: | 

The prerogative right of the captors to take the property seized to their own use 
is modified only in subserviency to the modern law of war, that, in case a judicial 
confiscation of it is not secured, the captors are responsible only for its value to the 
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lawful proprietor. That responsibility may be secured to the claimant by bail in 
court for its worth, or other equivalent protection to such contingent right. 

The usage of this court is to place the value in deposit in the registry of the 
court * * * to be restored and paid to the claimant in case of the acquittal 
of the property, in place of relying upon individual undertakings or responsibilities 
therefor. 


And he proceeds (at p. 206): 


But all the decisions must rest on the same principle—that it is competent to the 
Government, through the agency of the courts, to take immediate possession and 
use of the captuxed property on guaranteeing by bail or deposit, at its worth, the 
restoration of its value to its lawful claimants: 


At a later stage, in dealing with the same vessel and her cargo, the 
learned judge said: 


I retain the conviction that the Government possesses the legal rights of claiming 
a direct appropriation to public use of captured property, and that the courts are 
bound to carry such demand into execution, according to the usual course of pro- 
cedure before it—wide The EUa Warley and cargo (Blatch. Pr. Cas., at p. 209). 


The cases of The Memphis (supra) and The Ella Warley (supra) 
afterwards came on appeal before Mr. Justice Nelson, Associate Justice 
of the Supreme Court of the United States, who was no mean authority 
upon questions of prize law, and none of the principles enunciated by 
Betts, J., in that case were disapproved. 

Finally, I would refer to the case of The Schooner Stephen Hart and 
cargo (Blatch. Pr. Cas., 387). The case was finally determined on 
July 30, 1863. Meantime, by interlocutory orders, some made before 
the libel in prize and others after proceedings were taken, but all made 
before final decree, parts of the cargo were delivered to the Navy De- 
partment for the use of the United States; other parts to the War De- 
partment, the Ordnance Department, and the Sanitary Department of 
the States; and the schooner herself and the remainder of her cargo 
were sold by public auction; and all the proceeds of the vessel and her 
cargo, delivered and sold as aforesaid, were paid into the registry of the 
court,to await the final determination and decree of the court. 

In view of the cases to which reference has now been made, it cannot, 
in my opinion, be possible to maintain that the requisition by the state 
of captured property, which is provided for by Order XXIX of the 
Prize Court Rules, is a violation of an acknowledged or settled principle 
or rule of the law of nations. 
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If the view just expressed is correct, it is not necessary to discuss the 
question whether this court is bound to obey an Order in Council which 
may run contrary to the acknowledged law of nations. If that question 
should arise I am humbly and fully content to assume the standpoint of 
Lord Stowell in the case of The Fox (Edw., 312), in which he had to 
deal with the Orders in Council which were made, by way of reprisal 
after the celebrated Berlin and Milan decrees of Napoleon. He expressed 
his view of the duty of the prize court with reference to the law of 
nations, and to Orders in Council by the state, in and under which the 
court exercised jurisdiction, in the following classical passages: 


In the course of the discussion a question has been started, What would be the 
duty of the court under Orders in Council that were repugnant to the law of nations? 
It has been contended on one side that the court would at all eventa be bound to 
enforce the Orders in Council; on the other, that the court would be bound to apply 
the rule of the law of nations adapted to the particular case, in disregard of the 
Orders in Council. I have not observed, however, that these Orders in Council, in 
their retaliatory character, have been described in the argument as at all repugnant 
to the law of nations, however liable to be so described if merely original and abstract. 
And, therefore, it is rather to correct possible misapprehension on the subject than 
from the sense of any obligation which the present discussion imposes upon me, 
that I observe that this court is bound to administer the law of nations to the subjects 
_ of other countries in the different relations in which they may,be placed towards this 
country and its Government. This is what other countries have a right to demand 
for their subjects, and to complain if they receive it not. This is its unwritten law, 
evidenced in the course of ita decisions, and collected from'the common usage of 
civilized states. At the same time it is strictly true that by the constitution of this 
country the King in Council possesses legislative rights over this court, and has power 
to issue orders and instructions, which it is bound to obey and enforce; and these 
- constitute the written law of this court. These two propositions, that the court is 

_ bound to administer the law of nations, and that it is bound to enforce the King’s 

Orders in Council, are not at all inconsistent with each other; because these orders 
and instructions are presumed to conform themselves, under the given circumstances, 
to the principle of its unwritten law. They are either directory applications of those 
principles to the cases indicated in them-—cases which, with all the facts and circum- 
stances belonging to them, and which constitute their legal character, could be but 
imperfectly known to the court itself—or they are positive regulations, consistent 
with those principles, applying to matters which require more exact and definite 
rules than those general principles: are capable of furnishing. The constitution of 
this court, relatively to legislative power of the King in Council, is analogous to that 
of the courts of common law, relatively to that of the Parliament of this kingdom. 
Those courts have their unwritten law, the approved principles of natural reason and 
justice; they have likewise the written or statute law in Acts of Parliament, which 
are directory applications of the same principles to particular subjects, or positive 
regulations consistent with them, upon matters which would remain too much at 
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large if they were left to the imperfect information which the courts could extract 
from mere general speculations. What would be the duty-of the individuals who 
preside in those courts if required to enforca an Act of Parliament which contradicted 
those principles is a question which I presume they would not entertain a priori; 
because they will not entertain a priori the supposition that any such will arise. In 
like manner, this court will not let itself loose into speculations as to what would 
be its duty under such an emergency; because it cannot, without extreme indecency, 
presume that any such emergency will happen; and it is the leas disposed to entertain 
them, because its own observation and experience attest the general conformity of 
such orders and instructions to its principles of unwritten law. In the particular 
case of the orders and instructions whieh give rise to the present question, the court 
has not heard it at all maintained in argument that, as retaliatory orders, they are 
not conformable to such principles. They are so declared in their own language and 
in the uniform language of the Government which has established them. I have 
no hesitation in saying that they would cease to be just if they ceased to be retaliatory; 
and they would cease to be retaliatory from the moment the enemy retracts, in a 
sincere manner, those measures of his which they were intended to retaliate. 


Judges and jurists have pronounced upon this subject after the judg- 
ment of Lord Stowell in The Fox (supra). | 

In Maisonnaire v. Keating (2 Gall., 325) Mr. Justice Story expressed 
his view as follows: 


The legality of the conduct of the captors may, under circumstances, exclusively 
depend upon the ordinances of their own Government. If, for instance, the sovereign 
should, by a special order, authorize the capture of neutral property for a cause 
manifestly unfounded in the law of nations, there can be no doubt that it would 
afford a complete justification of the captors in all tribunals of prize. The acts of 
subjects, lawfully done under the orders of their sovereign, are not cognizable by 
foreign courts. If such acts be a violation of neutral rights, the only remedy lies by 
an appeal to the sovereign, or by a resort to arms. A capture, therefore, under the 
Berlin and Milan decrees, or the celebrated Orders in Council, although they might 
be violations of neutral rights, must still have been deemed, as to the captors, a 
rightful capture, and have authorized the exercise of all the usual rights of war. 


Upon this subject I may again cite the following passage from the 
judgment of an American judge a generation later: 


The general argument against the expediency of subjecting property to peremptory 
gale before condemnation or trial must yield to the provisions of positive law—de 
per Betts, J., in The Nassau (Blatch. Pr. Cas., 198). 


Our text writers acknowledge the binding force of Orders in Council 
of the state in which the court exercises Jurisdiction. I will only cite 
the opinions of one of them, the late Dr. Westlake. In dealing with coast 
fishing vessels he writes: 
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But if the captures were eds in pursuance of a Government order, the prize ` 
court, in the absence of anything to the contrary jn the constitution ‘of the country, 
will be bound by such an order emanating from the authority under which it sita 


eee viol: TTB: 155). s 
And in deing more generally with the as ect this = and saad 
author writes: 


Questions of prise have always. been matters.of the domestic jurisdiction of the | 
captor’s country, commonly called the admixalty jurisdiction from its original form, 
by whatever name the branch exercising it may be known/in any modern system 
of procedure. It is open to all those of any nationality whose inferesta may be af- 
fected by its decisions, and it is the duty of its judges, a duty in which they have 
seldom failed in any civilized country, to do justice to them all with strict impartial- 
ity. In that sense a court of admiralty is an international one, but in that sense only, 
for the law which it administers cannot help bearing the i impress of its awn nationality, 

A court must take its law from the authority under which it sits, and for a court of 
admiralty that authority has never been any other than that of its own country. 
It must ‘apply any rules on international questions which it finds to be generally 
agreed on, a condition which involves the agreement of its own country with them. 
Where there is no general agreement and the supreme authority of itg own country has 
not taken a decided line, the court must take that line which justice appears to it to 

require, whether favorable or not to a fellow-subject being a party before it, or to 
what it may conceive to be the interest of ita country. But where the supreme au- 
thority under which it sits has taken a decided line, a court of admiralty, like any 
other court, can only obey. . Thus we have seen the English Parliament and Privy 
Council determining from time to time whether neutral in enemy ships should 
be deemed lawful prize, and the English Admiralty deciding. one way in 1357 and . 
the other way two centuries anda half afterwards. Wher the famous Orders in ' 
. Council laid down rules, as to neutral shipping for the then] naval war, which were 
+t certainly not justifiable otherwise than by way of retorsion| against the Berlin and. 
. Milan decrees, the British Admiralty did not and could not presume either to refuse 
F execution to the orders, or to exercise an indepgndeñt judgment as to their justifica- 
- tion (Vol. I., pp. 317-318). 


I am not called upon to declare what this court would or ought to do 
in an extreme.case if an Order in Council directed something to be done 
which was clearly repugnant to and subversive of an acknowledged 
principle of the law of nations. | 

I make bold to express the hope and belief that the nations of the 
world need not be apprehensive that Orders in Council will emanate ` 
from the Government of this country in such violation of the acknowl- . 
edged law of nations as to make it conceivable that our prize tribunals, 
holding the law of nations in reverence, would feel called upon to dis- 
TEBAN, and refuse obedience to the provisions of such orders. — 


I 
i 
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For the reasons, historical and other, which I have endeavoured to 
set forth, I am of opinion that nothing contained in the provisions of 
Order XXIX of the Prize Court Rules is repugnant to international law; 
anc that the powers entrusted to and to be exercised by the court under 
the order are in accordance with the inherent powers of the court itself 
and are well within the rights of the Crown under the statutory provi- 
sions referred to, no less than under its prerogative authority. 
I therefore order the copper to be delivered up to the Crown as prayed 
by the summons. 
Leave to enter an appeal within 21 days, security for costs £250. 


FRENCH PRIZE COUNCIL 
Tue Dacia 
Decided August 3 and 4, 1916 
(Journal Officiel, August 26, 1915) 


‘In the name of the French people, 

The Prize Council has rendered the following decision between: 

Edward Breitung, residing at Marquette, Michigan, U. S. A., profess- 
ing to be the owner of the steamer Dacia, captured at sea, February 27, 
1915, at the entrance to the English Channel, by the French auxiliary 
cruiser Europe, together with the captain of the said vessel, on the one 
hand; . 

And the Minister of Marine, acting in behalf of the captors and of the 
fund for disabled sailors (caisse des invalides de la marine) on the other 
hand; | 
Having duly examined the letters and the statements of the Minister 
of Marine of March 30, April 29, July 15 and 26, 1915, filed with the 
Council April 29, and July 16 and 19, 1915, enclosing the file regarding 
the capture of the steamer Dacia and praying that it may please the 
Council to declare right and lawful the capture of the Dacia and all of 
its accessories, including the supplies and provisions of every kind 
without exception found on board, even those claimed as personal 
property by Capt. MacDonald, except the ship’s papers; 

Having duly examined the documents comprising the said file to wit: 

First, the report of the capture drawn up at sea February 27, 1915; 

Second, the ship’s papers, among them an instrument dated New 
York, December 17, 1914, in which the German Hamburg-America 
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Company affirms the sale of the Dacia to Edward N. Breitung, and an 
affidavit of December 19, 1915, of the said Breitung declaring this sale 
to be true and without reservations; the certificate of American registry 
of the said Dacia at Port Arthur, Texas, January 4, 1915; the manifest 
of the cargo and the bills of lading, dated Galveston, Texas, January 22, 
1915; the log book of the Dacia; | 

Third, two agreements dated December 9, 1914 and January 17, 1915 
regarding the chartering of the Dacia to transport its cargo; ° 

Fourth, the documents concerning the cargo, among them the con- 
tracts of sale and for the transportation of the said cargo, drawn up at 
Bremen, December 10 and 12, 1914, together with the invoices under 
date of December 29, 1914, and the insurance policy against the risk of 
war dated January 22, 1915; 

Having duly examined the brief and the supplementary and additional 
notes presented by M. Morillot, advocate of the Council of State, filed 
with the Council May 12, and July 13 and 28, 1915, in the name of 
Edward N. Breitung, alleged owner of the Dacia, and praying that it 
may please the Council: to order the immediate release of the Dacia on 
bail to be fixed by the Council, the amount of which shall not in any 
case exceed 870,000 fr.; to declare valid, under Article 56 of the Declara- 
tion of London, the transfer of the Dacia from the German to the Amer- 
ican flag, carried out according to the provisions of American law; to 
declare void the capture of the Dacia, claimed to be neutral property; 
to release the ship and. to restore the provisions and various supplies 
seized with the ship; to grant him, under Article 64 of the Declaration 
of London; the sum of 300,000 fr. damages for the injury caused him by 
the unjustifiable capture of his ship, to grant him a sum, to be decided 
upon hereafter, to cover the freight charges on the cargo and the de- 
murrage incurred by the shippers of the said cargo; 

Having duly examined the documents appended to the said brief 
among them an affidavit of W. Sickel, Manager of the Hamburg-America 
Company at New York, dated May 18, 1915, also a bill of sale dated 
December 16, 1914, in which he sells the said Dacia to Egon von Novelly, 
and a deed of transfer from Egon von Novelly to Breitung; the docu- 
ment of the United States Congress entitled Senate No, 563, 63rd Con- 
gress, 2nd Session, containing the opinion of the Hon. Cone Johnson, 
Solicitor for the Department of State, concerning the transfer of mer- 
chant ships in time of war; 

Having duly examined the written demands of the Government 


+ 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 1017 
Commissioner, to the effect that it may please the Council to decide 
that the capture of the steamer Dacia, its rigging, apparatus, equipment, 
and supplies of every kind, effected February 27, 1915 by the French 
aufiliary cruiser Hurope, be declared legal and valid, that the amount 
realized on the ship be assigned to the claimants, in accordance with the 
laws and regulations; and that their effects and personal belongings not 
constituting part of the cargo or private venture be restored to the cap- 
tain and the crew; 

Having duly examined the other documents appended to the file; 

Having duly examined the notice published in the Journal Officiel of 
April 10, 1915, together with the interlocutory decisions rendered by the 
Council May 11 and June 8, 1915, and having granted, at the request of 
the United States Ambassador, additional time to Edward N. Breitung 
in which to produce his statements; 

Having duly examined the decisions of Germinal 6, year VIII and 
Prairial 2, year XI; 

Having duly examined the decrees of May 9, 1859 and of Novem- 
ber 28, 1861; r 

Having duly examined the declarstions of the Congress of Paris, of 
April 16, 1856; l 

Having duly examined the decree of November 6, 1914 declaring in 
force during the course of the present war the Declaration signed at 
London, February 26, 1909; 

Having heard M. Henri Fromageot, member of the Council, in his 
report, and M. Chardenet, Government Commissioner, in his remarks 
in support of the demands cited above; 

The Council, after due deliberation, 

Considering that on February 27, 1915, the French auxiliary cruiser 
Europe met the steamer Dacia on the high seas, at the entrance to the 
English Channel, and summoned her to show colors, which steamer was 
flying the American flag and was said to be proceeding from Norfolk, 
Virginia, U. S. A., to Rotterdam, Holland; that the examination of the 
ship’s papers and the search conducted on board proved that the ship, 
carrying a cargo taken on at Galveston, Texas, consigned to Bremen, 
Germany, was at the outbreak of hostilities and until January 4, 1915, 
under the German flag, registered at Hamburg, Germany, in the name 
of the German Hamburg-America Company, and that the said ship was 
captured because it could not in time of war avail itself of the right of 
transfer to a neutral flag; 
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` Considering that Edward Breitung, appealing to Article 56 of the 
Declaration of London of 1909, alleges that the transfer of the ship to 
the American flag was not effected in order to evade the consequences to 
which an enemy vessel, as such, is exposed; and claims, therefore, that 
the French state is not justified in disregarding the neutral flag carried 
‘by the Dacia; | 
- That he seeks to prove this contention by maintaining that the said 
transfer was prompted by real and legitimate interests arising as follows: 
first, that, as he is not a German naturalized in America and is engaged 
in important business ventures, it is impossible to consider the use of his 
name as a subterfuge for the Hamburg-America Co.; second, that be- 
fore the war he had thought of starting steamship lines; third, that he 
had entered into negotiations with a view to acquiring certain ships 
other than the Dacia and not flying the German flag; fourth, that sub- 
‘sequent to his alleged acquisition of the Dacia, he had continued to be 
interested in shipping ventures and had bought other ships; fifth, that 
he had declared under oath: “I bought the Dacia in the normal course 
of my shipping business. My sole object in making the purchase was to 
obtain at a reasonable price something of which I had need”; 

That Edward Breitung in support of his statements produces the 
following: a document not signed by him, dated December 17, 1914, the 
said document being among the ship’s papers, in which the Hamburg- 
America Line states that it has sold him all its rights, title and interests 
in the steamer Dacia, that it holds the said steamer at his disposal for 
his own exclusive use, guarantees all claims against or upon the steamer 
Dacia, for whatsoever cause or object, and undertakes to guarantee 
that the said ship is free of all encumbrance, of any nature or kind; a 
copy of the affidavit delivered to the United States Government previous 
to the admission of the vessel to registry under the American flag, and in 
which Breitung, as the purchaser named in the above-mentioned docu- 
ment declares that the transfer of the ship was made in good faith, that 
it is complete, without any reservation, or agreement of. redemption; 
and in addition, an affidavit dated May 13, 1915, in which W. Sickel, 
Manager of the Hamburg-America Line in New York, declares under 
oath that, beyond the sale of the ship, there were no provisions nor 
agreements whatever with the Hamburg-America Line regarding the 
transfer or limiting the use of the ship, in short, that the sale 
was not made in order to escape the consequences of the state of 
war; 
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In fact: 

Considering that before the outbreak of hostilities, the Dacia of the 
Hamburg-America Line was, according to the claimant, habitually en- 
gaged in trade between German ports and ports of the Gulf of Mexico; 
that in fact it sailed last from Hamburg, June 17, 1914, for Newport - 
News, Virginia, U. 8. A.; that on July 28th it proceeded to Port Arthur, 
Texas, at the time of the declaration of war, and remained idle in that 
port instead of undertaking its return trip to Europe; that it is evident 
that the ship, like a great many others of the same line, suddenly dis- 
continued its trade in order to avoid capture; that being in such a 
position and remaining unused, the Hamburg-America Line tried to 
sell it; 

Considering that in an affidavit dated New York, U. S. A., April 15, 
1915, a Mr. Egon von Novelly, declares under oath that on December 7, 
1914, he signed and delivered to W. Sickel, New York manager of the 
Hamburg-America Line, an agreement worded as follows: 


I make you a firm offer of $165,000 for the steamer Dacia, at present in the harbor 
of Port Arthur, Texas, including its equipment. This offer is subject to your obtain- 
ing the permission of the United States Government to place the ship under the 
American flag. I further state and declare under oath that the ship will be used to 
carry cotton or other non-contraband goods, to Germany, Austria, or to neutral 
countries. 

That W. Sickel, in an affidavit dated New York, U.S. A., June 11, 
1915, states under oath that he never received this letter; 

That, however it may be as to these solemn contradictory oaths, it 
is proved by a document, dated December 9, 1914, included in the file, 
that on the said date of December 9th, that is to say, the second day 
after the disputed agreement cited above, Egon von Novelly entered 
into a charter-party with Messrs. L. A. Wight and Co. representing a - 
Mr. Tom B. Owens, of Fort Worth, Texas, with a view to carrying a 
cargo of cotton on the Dacia from Galveston to Bremen, which was 
worded as follows: 

E. von Novelly and Co. shall put in order the steamer Dacia, at present under the 
German flag and belonging to the Hamburg-America Line, for the transportation of 
11,000 bales of cotton from Galveston, Texas, to Bremen, Germany. E. von Novelly 
and Co. shall have the steamer under the registry of the United States Government 
and under the American flag. E. von Novelly and Co. shall have the said steamer 
at Galveston, Texas, during the month of December, 1914, and shall guarantee its 
departure on or before January 15, 1915. The ship shall be in condition suitable 
for carrying the said cotton; the ship shall not be insured with the United States 
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Government against the risk of war, except for the amount in excess of $750,000, the 
sum fixed by the United States Government for the war risk on the cargo. The 
freight shall be payable upon the signing of the bills of lading at the rate of 3 cents 
a pound. E. von Novelly and Co. shall have the right to carry on their own account 
or for others an additional number of bales (not exceeding the total capacity of fhe - 
ship) and the said additional number of bales shall not be prejudicial to the insarance 
on the 11,000 bales belonging to Mr. Tom B. Owens & Co. L.A. Wight & Co. shall 
do all in their power without prejudice to provide for the marine war insurance, on 
the bales in excess of the 11,000. Signed, E. von Novelly & Co. Wight & Co. repre- 
senting Tom B. Owens & Co.; 


That it is also proved that on the 10th and 12th of December 1914, 
following a succession of agreements entered into on these dates at 
Bremen by Tom B. Owens & Co. and a Mr. Harold von Linstow, of 
Bremen, claiming to act in behalf of divers interested Germans of the 
game place, 11,000 bales of cotton were sold by the said Tom B. Owens 
& Co. to the said Harold von Linstow on above account, with the stipu- 
lation that they should be transported directly or indirectly by the 
steamer Dacia, to be loaded by the date of sailing, January 15th, ship- 
ment to be made via Galveston, Texas, for Bremen; the said sale con- 
cluded, payment for the goods, the insurance, and the freight, is guar- 
anteed by the following German banks,—the Deutsche Bank and the 
Diskonto-Gesellschaft; 

That on December 16, 1914, according to a contract appended to the 
affidavit of the Manager of the Hamburg-America Line of May 13, 1915, 
cited above, the said German company, owner of the Dacia, stated to 
von Novelly that all the references presented by Breitung (8rd Memo- 
randum, p. 5) showed him to be a “promoter of fictitious ventures,” 
insolvent, and one with whom no ship-owner could seriously enter into 
& contract; 

By these presents, we confirm our agreement to sell you for immediate delivery 
our steamer Dacia at present at Port Arthur, Texas, under the following terms and 
conditions: The purchase price of the ship shall be $165,000, plus the actual cost 
price of all the movable equipment on board, the coal, supplies, and furnishings, an 
inventory of all of which shall be made immediately. You shall pay to us today 10% 
of the sum specified above, that is $16,500, and agree to pay the balance of the pur- 
chase price within seven days of the date of this letter. Moreover it is understood 
and agreed that should you fail to obtain your request for American registration for 
the ship, we will return all sums that you may have paid us. 

That the said contract bears the express consent of Egon von N ovelly; 
that it was followed by a transfer of all his rights by the said N ovel 
to Edward N. Breitung; 
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That in an affidavit, dated New York, March 22, 1915, the Manager 
of the Hamburg-America Line declared under oath that he had not heard 
of this transfer until later and had never met Edward N. Breitung nor 
spéken to him; 

That the alleged bill of sale, dated December 17, 1914, deposited with 
the United States authorities, carried by the vessel and appealed to by 
Breitung, mentions him as co-contractor with the Hamburg-America 
Line, but this document is not signed by him nor by any person for him. 

Considering that on December 16 and 21, 1914, according to copies 
of documents appended to a statement made by Breitung to the United 
States Senate (Senate Document No. 979, 68rd Congress, 3rd session, 
p. 15), a Mr. Max Breitung sent to the Guaranty Trust Co. of New York, 
two checks to the order of the Hamburg-America Line amounting to 
$165,000; that this payment corresponds in amount and in date to the 
price agreed upon for the Dacia, which sum was to be reimbursed in de- 
fault of transfer to the American flag; that, on the other hand, it is 
proved by the invoices of Tom B. Owens, dated Fort Worth, Texas, De- 
cember 29, 1914, amounting to $727,762.98 (covering cost, insurance 
and freight), that on this date Owens forwarded to the bank called the 
Guaranty Trust Co. of New York his drafts on the above-mentioned 
German banks, the Deutsche Bank and the Diskonto-Gesellschaft, in 
payment for the cotton sold by him, cost, insurance and freight at 
Bremen, to be shipped by the Dacia; 

That Owens did in fact send to the said Guaranty Trust Co. the in- 
voices, bills of lading and insurance policies and that the said bank paid 
him 75% of the value; 

That the said sale involved the transfer of ownership of the goods to 
the German buyers upon shipment, subject to the guarantee of the 
amount advanced by the Guaranty Trust Co., to be refunded by the 
German purchasers; 

Considering that it is under these conditions that on January 4, 1915, 
the Dacia, said to belong to Edward N. Breitung, was registered at 
Port Arthur, Texas, according to a temporary certificate dated at the 
said port and on the said day; that on January 7th the ship was taken to 
Galveston, Texas, where the next day it began to take on the cargo of 
cotton mentioned above; that on January 17th an agreement was drawn 
up between Breitung and Owens concerning in particular additional 
time for loading and the conditions of discharge; that, on January 21st, 
it finished loading and on this same date an insurance against the risk 
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of war was taken out in the name of the Guaranty Trust Co. for $715,000; 
that on January 22, 1915, the bills of lading were signed bearing on the 
margin a note of the freight paid in advance, amounting in all, according 
to the bills of lading, to $172,669, an amount $7,669 in excess of that 
. paid for the ship; and that, finally, after a delay of more than a*week, 
apparently taken up, according to the ship’s book, in sending orders 
and special instructions, and according to Breitung due to a delay « 
on account of freight charges, the ship sailed January 31, 1915, to 
coal at Norfolk, there to receive its final instructions and sail thence 
for Europe; . 

Considering that Bretone in his wmomorndun called attention to 
the fact that the ship was bound for Rotterdam, Holland, and not for 
Bremen, but, that the manifest states expressly that the cargo was 
really for Bremen and that the bill of lading contains the information 
that its arrival is to be notified to H. von Linsstow of Bremen; | 

That there is thus no doubt that both the voyage of the Dacia and her 
cargo were those provided for on the 9th of December, 1914; that, upon 
the sailing of the ship, Breitung was reimbursed in the form of freight 
for the price paid by him for the ship, and that the shipper, Owens, was 
‘himself paid and at the same time reimbursed by the Guaranty Trust 
Co. acting in behalf of the Germans interested to the extent of 75% of 
his account for the price of the cargo and the freight; that, consequently, 
the interests involved in the venture were, to the extent of 75%, German 
interests, except for the mortgage of the Guaranty Trust Co. on the cargo- 
to secure the sums paid by it on behalf of the German banks above 
mentioned; 

Considering that, on February 27, 1915, at the time of its capture, 
the Dacia was then, due to-a transfer to the American flag especially 
secured for the purpose, in process of transporting a cargo intended for 
Bremen, Germany, in fulfilment of agreements drawn up in favor of 
interested Germans while the ship was under the German flag and made 
conditional upon the transfer of the said ship to the American flag; 

In law: 

Considering that by the terms of Aite 1 of the decree of November 6, 
1914 (Journal Officiel, Nov. 7, 1914), the Declaration signed at London 
‘on February 26, 1909, regarding the law of naval warfare, was declared 
to be in force during the present war, except for certain additions and 
modifications irrelevant to the question; 

That by the terms of Article 56 of the said Declaration, “The transfer 
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of an enemy vessel to a neutral flag, effected after the outbreak of 
hostilities, is void, unless it is proved that such transfer was not made in 
order to evade the cone ance to which 1 an enemy vessel, as such, is 
exposed”; 

That it is mutually recognized by the parties that this is the only law 
applicable to this particular case; 

That, moreover, as the Declaration of London of 1909 has not been 
ratified, it has purely and simply the force of a national act, the inter- 
pretation of which belongs to the Council; 

That Breitung tries to maintain that the transfer of the Dadi to the 
American flag was not effected in order to evade the consequences to 
which an enemy vessel, as such, is exposed, by alleging a real and legiti- 
mate interest which actuated his purchase, which he seeks to prove by 
the considerations, facts, and documents produced by him and mentioned 
above; 

But, considering that neither the nationality nor the commercial 
status of Breitung, nor his alleged speculations, any more than the pur- 
pose he claims to have had in view, namely, of acquiring at’ a reasonable 
price something of which he had need, constitute in this particular case 
satisfactory proof that the transfer of the Dacia to the American flag 
was not effected to avoid the risk of capture for the ship; that none of 
Breitung’s allegations bear upon the conditions under which the Ham- 
burg-America Line in its own interest tried to sell and did sell the Dacia; 
that in this respect the simple statement of its Manager, according to 
which he would have sold it because the ship was old, is insufficient proof, 
when it has been proved on the other hand that the ship was idle be- 
cause of the risk of capture and that the transfer to the American flag 
was the condition of its charter and of its sale; | 

Considering that, according to the claimant, the proof of the genuine- 
ness and of the sincerity of the transfer and of the existence of a real 
interest in the purchaser, should be sufficient to render the transfer to a 
neutral flag valid against a belligerent; 

That the claimant on this point appeals to an opinion rendered by 
the Hon. Cone Johnson, Solicitor of the Department of State of the 
United States, August 7, 1914, according to which Article 56 of the 
Declaration of London should be understood to mean that “the sale of 
a belligerent vessel to a neutral in time of war is valid where such 
sale is made in good faith and divests all the title and interest of the 
vendor,” (Senate Document No. 563, 63rd Congress, 2nd Session, 
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p. 88); that, according to Mr. Cone Johnson, the Declaration of 
London only 


restates the position long maintained by the United States, Great Britain, and moat 
of the other maritime nations, except as to the burden of proof of bona fides of puch 
a transfer made during the existence of war. It is the bona fides of the sale which is 
- the essence of a good transfer and it is not perceived that the ulterior motive actuating 
the parties to the transfer is to govern, though such motive may have been the nat- 
ural advantages in having the ship to fly the flag of a neutral nation rather than of a 
country at war. If the transfer was bona fide without defeasance or reservation of 
title, or without any understanding that the vessel should be retransferred at the end 
of hostilities and without other indicia of a simulated or fictitious transfer, and not 
of a ship in a blockaded port or in transiiu, the transfer is valid under international 
law as it would be under the Declaration of London, though the ulterior motive of 
the vendor and the vendee may have been the natural advantages of flying the flag 


of a country at peace; 


But considering that when, at the time Article 56 of the Declaration 
of London was being prepared, certain proposals had been made to 
condition solely upon good faith the validity of the transfer of the flag 
with respect to belligerents, a difference of opinion was manifested on 
the subject of the: meaning of the term “good faith” proposed as the 
criterion of validity; that the United States delegation appeared to 
hold that good faith existed if the contract relating to the transfer was 
sincere and definitive, and bore no evidence of anything fictitious or 
irregular; but the German and English interpretations of good faith 
included the absence, among the reasons of the transfer, of any intention 
to protect the ship from the consequences of the right of capture; that 
on this point, according to the interpretations, as well as according to 
the original text offered for adoption at the Naval Conference of London, 
as No. 35 of the subjects for discussion, the transfer could: be regarded as 
valid only if there was reason to believe that it would have been effected 
just the same had the war not occurred (Blue Book, pp. 183 and 
260); 

That it is the latter interpretation that the framers of the Declara- 
tion of London decided upon in adopting the text of the above mentioned 
topic of discussion, at the same time indicating the possibility of evi- 
dence in rebuttal, except under certain conditions not bearing upon the ` 
present case; 

That the report presented to the conference with regard to the va- 
rious provisions, especially Article 56 of the Declaration, clearly indi- 
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cated that the transfer in order to be valid as against belligerents should 
not have been solely actuated by the existence of the war (Blue Book, 
p. 326 and p. 212) but, for example, by inheritance; 

“That this point of view was adopted by German legislation (Prize 
Regulations of Sept. 30, 1909, Chap. 11, Art. 12, Reg. 3, VIII, 14), 
according to which the transfer is valid only when the captor is convinced 
“that the transfer would have been made even had the war not broken 
out, for example, through inheritance or building contract”; by Austrian 
legislation (Service Regulations for the R. and I. Navy, 2, V. 133, 
Art. 11) which simply reproduces the text of Article 56 of the Declara- 
tion of London; by Russian legislation (Prize Regulations, March 27, 
1895, Art. 7) according to which it must be proved that the transfer 
was not made in order to protect enemy property; by British legislation 
which made the Declaration of London applicable during the war in 
the same terms as the French decree of Nov. 6, 1914, cited above 
(Order in Council, Oct. 29, 1914); and by Italian jurisprudence and 
legislation (Decree of June 3, 1915, Off. Gaz. No. 150 of June 15, 
1915). 

That, as the Italian Prize Commission also pointed out in 1912 (Acts 
of the Royal Prize Commission, Italo-Turkish War, Vol. 1, p. 197: 
Aghios Georghios affair, May 13, 1912) “if capture is the penalty by 
which the belligerent forbids enemy merchant ships the use of the sea, 
it follows that, whatever the act, even when prompted by legitimate 
interest, which tends immediately to protect the enemy ship from this 
penalty, it can only be considered by the belligerent as performed to 
defraud him of his right and consequently it is void.” 

Considering that in adopting Article 56 of the Declaration of Lon- 
don, interpreted in accordance with the opinion of the Council, and in 
consenting momentarily not to apply the time-honored provisions of 
the order of July 26, 1778, enacted with the view of assisting the 
United States in the interest of liberty and expressly held to be in 
force by the decree of Frimaire 29, year VILI, the Government of the 
Republic was only following the ideas and practices most generally 
in use; : 

That the opinion rendered by the Hon. Cone Johnson (which he him- 
self admitted was hastily drawn up without his having either the time 
or the opportunity to correct it, and which was the subject of lively 
debates in the United States Senate, especially in the session of Janu- 
ary 25, 1915) should be regarded as a counsel’s speech in favor of certain 
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interests, and not, as Edward N. Breitung holds, as an official commen- 
tary on the Declaration of London; 

That in this particular case, aside from the singular character of the 
bill of sale found on board hich is alleged to have been drawn.up the 
17th or 19th of December by the Hamburg-America Line Co.eand 
Breitung, although he did not sign it nor did anyone else sign it for him, 
and although the Manager of the said company remembers to have had 
no dealings with him and declares he never met him, and even admitting 
the regularity of the purchase of the Dacia by Breitung, and supposing 
that the transfer of the ship by the Hamburg-America Line Co. to 
Egon von Novelly and then his transfer to Breitung were real, it is 
proven that not only had the ship, after its transfer, continued its com- 
merce with the enemy as before, thus bringing it within other analogous 
cases (case of the Jemmy in England, July 17, 1801, 6 Rob. 31; I English 
Prize Cases, 387; case of the Benito Estenger, in the United States, 
March 5, 1900, U. S. Rep. 176, p. 568; Story, Notes on the Principles and 
Practice of Prize Courts, pub. by Pratt, 1854, p. 63) but that at the time 
of its capture it was accomplishing the very voyage for which it had 
been chartered when it was under the German flag and in view of which 
it had been transferred to a neutral flag; 

_ That such a transfer to a neutral flag with the object of carrying on 
enemy trade and.of protecting the ship from capture cannot be valid 
against belligerents; 

Considering that the Council is concerned solely with the validity of 
the capture of the ship and, consequently, is not called upon to decide 
concerning the cargo: 

Decides: 

The capture of the Dacia, together with its rigging, apparatus, equip- 
ment, and supplies of every kind, accomplished the 27th of February, 
1915, by the auxiliary cruiser of the Republic Europe is declared good 
and valid, as a prize to be assigned to the claimants according to the 
laws and regulations in force; 

Articles and effects, the personal property of the captain and of ve 
crew, and not constituting articles of contraband, shall be restored to 
the claimants; 

Decided at ‘Paria, in the sessions of August 3 and 4, 1915, at which 
were present: MM. Mayniel, President, René Worms, Rouchon- 
Mazarat, Gauthier, Lefévre, and Fromageot, members of the Council, 
and M. Chardenet, Government Commissioner. 
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In testimony whereof the present decision has been signed by the 
President, the Reporter, and the Secretary-clerk. 
Signed 
e E. Mayniel, President, 
A Henri Fromageot, Reporter, 
G. Raab d’OErry, Clerk. 
A true copy, 
Attest: 
Signed: G. Raab d’OErry, Clerk. 


Witnessed by us, Government Commissioner, 
Signed: CHARDENET. 
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The Prize Code of the German Empire. By Charles Henry Huberich and * 
Richard King. New York: Baker, Voorhis & Co. 1915. pp. xxii, 
177. $2.50. 


Das Englische Prisenrecht in seiner neuesten Gestalt. By Charles Henry 
Huberich. Berlin: Carl Heymanns Verlag. 1915. pp. xv, 1385. 
5 marks, l 


It seems appropriate to review these books together because of their . 
common authorship, their similarity of arrangement, and the leading 
rôles which the two nations named have played over against each other 
in maritime warfare during the past year. 

In the first book, the authors present the original text and an accurate 
English translation without comment of the German Prize Code of 
September 30, 1909, incorporating the amendments thereof down to 
July 1, 1915. The introduction gives a concise sketch of the historical 
development of German prize law. We note that the authors make no 
mention of the first prize ordinance enacted under the authority of the 
Prize Law of May 3, 1884, namely, the imperial ordinance of Feb- 
ruary 15, 1889, which related’to the blockade of the East African coast 
for. the suppression of the slave trade and provided courts for the con- 
demnation of prizes captured during this blockade conformably with 
the Brussels Acts. Though the Emperor, m this ordinance, in terms 
refers to section 2 of the Prize Law of May 3, 1884, as the source of his 
- authority, the reference seems inapt for the reason that section 1 of the 
law demonstrates that it relates to “a capture in war,” which designation 
could be applied to a slave-ship only by forced analogy. It is an in- 
teresting fact that this law of May 3, 1884, confers upon the Emperor 
merely the authority to decree “the place of sitting and the composition 
of prize courts, and the procedure in cases brought before them ”—in a 
word, the adjective but not the substantive law of prize. The Imperial 
Prize Courts Ordinance of April 15, 1911, is undoubtedly authorized 
by this law, but not so the Prize Code of September 30, 1909. The 
latter, which is an imperial ordinance, became effective as law only after 

1028 


BOOK REVIEWS 1029 


its promulgation on August 3, 1914. It is clear, therefore, that the 
exercise of prize jurisdiction in Germany is viewed as a military action, 
which is to be performed in such’ manner as the Commander-in-Chief 
shall decree. What a contrast to the American system in which Congress 
has the sole power ‘to make rules concerning captures on land and 
water,” and the judiciary—the feeblest arm in the state—claims the 
authority to restrain the Commander-in-Chief even during war! 

This is not the place to examine particularly the provisions of the 
German Prize Code, which follows substantially the Declaration of 
London. On page 50 of the author’s translation we find this article 
which contains an important innovation: 


Art. 82. If a commander desires to stop a vessel he shall command the vessel to 
stop by means of signals and blowing of the siren. * * * During a pursuit the 
war ensign need not be displayed, and the use of any merchant flag (einer beliebigen 
Handelsflagge) is permitted. 


A German warship in pursuit of its prey may fly the American flag. 
It is hardly likely that the ruse would delude anybody, just as it would 
be futile for the fleeing ship to display false colors, for it would be 
stopped and searched in any event. But this promiscuous use of 
neutral nations’ ensigns ought to be more clearly and emphatically 
prohibited. A nation’s flag, like an individual’s name, is distinctive 
property. Neither is to be used without authority to deceive and injure 
unsuspecting friends or strangers. Such an abuse reacts on the individ- 
ual or nation tolerating it. 

In Das Englische Prisenrecht, Dr. Huberich, who is an American by 
birth and education, offers the Germans the counterpart of the book 
just discussed. This work, however, is no mere translation but a sys- 
tematic exposition of the British law of prize, the order of topics follow- 
ing the arrangement of the German Prisenordnung. Special attention 
is given to British legislation and the decisions of the British prize courts 
since August, 1914. The authorities are brought down to April, 1915, 
which is far in advance of the official publications of many of the records. 
Necessarily many citations are to newspaper reports, notably of the 
decisions of the colonial prize courts in Australia, India, South Africa, 
and Egypt. Only a practitioner and specialist could have gathered such 
a mass of recent information from such widely scattered sources. Per- 
haps really too much attention is given to the current decisions of courts 
of first instance (especially the vice admiralty courts) as authoritative 
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sianet of British prize law; and the very Spoor of the book 
may limit its permanent value. 

Dr. Huberich expresses the opinion that the recognition given the 
Hague conventions and the partial adoption of the Declaration pf 
London have transformed English prize law to such an extent into a 
definite code that important changes, such as followed the Napoleonic 
wars and the Crimean war, are hardly to be expected. The grave con- 
troversies which Great Britain is now having with neutral states cer- 
tainly evidence some striking deviations from the Hague conventions 
and the Declaration of London. The innovations which Great Britain 

is now practicing will certainly constitute most important changes if 
- they are acquiesced in and accepted as international law, e. g., the Order 
in Council of March 11, 1915. The extension given the conception of 
a legal blockade, the assumption that one belligerent can dictate to all 
other nations what is or is not contraband, the future of the Suez Canal, 
the status of armed merchantmen, are some of the critical issues of the 
present naval war that are pregnant with possibilities of radical changes 
in the law of maritime warfare. None of these issues are mentioned by 
the author, who assures his German readers that he is presenting ‘‘the 
rules of prize law as they are actually administered in the British courts, 
without any reference whatever to their political bearing.” Dr. Hu- 
. berich simply registers the official acts of the British and lets the reader 
pass judgment. This impartial and objective method ought to recom- 
mend the book even to English readers. No English book, to the ré- 
viewer’s knowledge, has been published giving so compact and syste 
matic a statement of contemporary British prize law. 
GuoRrGE C, BUTTE. 


Government of the Panama Canal Zone. By Major General George W. 
Goethals, U. S. Army, Governor of the Panama Canal. The 
Stafford Little Lectures. Princeton: University Press, 1915. pp. 106. 
Cloth $1.00. 


To the growing literature about the Panama Canil has ‘ust been 
added this little volume, discussing one phase only of the remarkable 
work on the Isthmus—the government under which the construction was 
prosecuted, and that under which the Canal is to be operated. The 
name of its distinguished author gives the stamp of authority to his 
treatment of the subject, which is one of much more than popular and 
ephemeral interest. Starting with the Spooner Act of June 28, 1902, 
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passed before the route of the canal had finally been determined, and 
which created the Isthmian Canal Commission, General Goethals refers 
to. the treaty with Panama of November 18, 1903 (Hay-Bunan-Varilla 
treaty), the Act of April 18, 1904, and that (Panama Canal Act) of 
August 24, 1912, under which the zone is now governed. He says: “But 
a novel problem in government was presented by the necessity of ruling 
and preserving order within the Canal Zone. * * * a new situation 
existed which had to be solved, and after various changes there was 
evolved a form of government which was unique, differing from any 
established methods of administration.” The President appointed the 
Commission March 8, 1904; and in a letter of May 9, 1904, vested in the 
Commission the governmental power by virtue of the authority given 
him by the Spooner Act and that of April 28, 1904. From the first 
organization of government the changes necessitated by experience 
during the constructive period are traced, and a brief account is given 
of the final organization for the operation and administration of the 
Canal as a finished public work. A very interesting part of the book is 
that treating the embarrassments arising from the commission form of 
government, which culminated in the issue of the famous Executive 
Order of January 8, 1908, “which, while not in exact accord with the 
law, secured the end desired,” to quote the author, who goes on to say: 
“The arrangement * * * resulted in an autocratic form of gov- 
ernment for the Canal Zone. * * * Beginning with a government 
which might be termed political, it ended as a government by Executive 
Order, controlled by one man answerable only to the President of the 
United States through the Secretary of War.” In theory this might 
be held to be extra-legal; in practice it was the action of strong 
men to further one thing—the construction of the Canal. The Canal 
and the Canal Zone are now governed in accordance with law, the 
Act of August 24, 1912. Owing to the transcendent value of the 
Canal to the Navy it is most fortunate that the President has seen the 
wisdom of: setting the precedent of appointing an officer of the national 
military service as the first Governor. The person was very naturally 
General Goethals himself, who closes his interesting little book with the 
words ‘Such an appointment to the position-of Governor did not de- 
prive the Canal Zone of a civil government, and in no respect was the 
form changed when the reorganization was made effective on April 1, 
1914; it continued what it had been in effect since April 1, 1905—a gov- 
ernment by executive order.” H. S. KNAPP. 
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Outline of International Law. By Arnold Bennett Hall, J. D., Assistant 


Professor of Political Science, University of Wisconsin. Chicago:. 


La Salle Extension University. 


This little work, as its title indicates and its preface declares, ‘‘is ‘in- 
tended as a brief, non-technical statement of the underlying printiples 
of international law. It is not written for the specialist, but designed 
solely for the general student and reader who is interested in the world 
problems of the day.” And again, “In so brief a work detailed ques- 
tions have been omitted, the author being restricted to the mere state- 
ment of underlying principles.” 7 

The text covers but 106 pages, rather loosely printed, with liberal 
margins. The notes are very limited and confined mainly to works 
usually acceptable. The statements are clear and seem generally cor- 
rect in so far as such brief statements, given with such slight qualifica- 
tion, can correctly present laws so intricate and imperfectly crystallized. 
They are, however, it is submitted, not so often statements of ‘“‘under- 
lying principles” as dogmatic and greatly condensed statements of 
rules of law the reasons and principles being eliminated for the sake of 
brevity. 

The result is, by no fault of the learned author, who has in the main 
done well, but by an inherent defect in the plan, an extremely attenuate 
statement of rules, with slight or no discussion or explanation. To an 
experienced student it is hardly informing and to a beginner it must 
peculiarly lack the vitalizing support of reason, history and derivation. 

It is submitted that assimilation of knowledge in such form is.pecu- 
liarly difficult and information thus got is apt to prove highly evanes- 
cent and temporary. The digestive tract can not advantageously 
operate for long on condensed pellets, neither can the intellect of 


the student. A certain bulk is useful in food for the mind as for . 


the body. 

There are ten appendices to Dr. Hall’s book, covering 142 pages, just 
36 pages more than the text. They consist of “a classified bibliog- 
raphy,” of seven acts or conventions of the Hague Conference, of the 
ratifications of the acts of the Hague Conference and of the Declaration 
of London. 

Some errors have been observed in the text, due doubtless to a proof 
reader to whom legal terms and names were unfamiliar. Thus “ Whor- 
ton” at the foot of page 16, must mean “Wharton,” “Gyllenorg’s 
Case” on page 45 must mean “Gyllenborg’s Case.” “La Nenfa” on 
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page 65 must mean “La Ninfa.” ‘‘Annaire” on page 68 seems a mis- 
print for “Annuaire.” 

On page 78 one old English case is cited as giving the better view 
that interest can be collected for the period during which debts cannot 
be påid on account of war. This writer has lately collected and pub- 
lished a large number of far more full and recent cases in our own State 
and Federal courts which support a contrary conclusion. 

The statement at page 89 that the Second Peace Conference agreed 
upon the prohibition of discharging explosives from balloons for a period 
extending to the next peace conference, needs to be qualified by the 
statement that many of the principal nations, including Germany, re- 
fused to agree to or ratify this prohibition. 

The Declaration of London as printed is also likely to mislead in the 
absence of a statement that the English Parliament refused to ratify it 
and that our own government had declined under the circumstances, to 
consider It as binding. 

The reference on page 110 to “2 Carrington & Payre” must be in- 
tended for “Carrington & Payne.” 

In the main this reviewer would not wish to criticise the work of the’ 
learned author, except in these minor details. He has complied with 
his publishers’ “restrictions.” This reviewer would, however, express, 
with deference, the gravest doubt as to the value of such abbreviated 
statements of a great, varied and not yet perfected department of Law. 

i CHARLES NOBLE GREGORY. 


German Legislation for the Occupied Territories of Belgium. Official 
Texts. Edited by Charles H. Huberich, J. U. D., D. C. L., LL. D., 
and A. Nicol-Speyer, J. U. D. The Hague: Martinus Nijhoff. 
1915. pp. 108. Cloth 3/— net. 


This little volume, containing the legislation enacted by a belligerent 
in respect of enemy territory under military occupation, needs no de- 
tailed description other than that contained in the title. Although the 
title is given in English, which would naturally lead the reader to sup- 
pose that the book is printed in English, the texts given are the original 
German with French and Flemish official translations from the Gesetz- 


. und Verordnungsblatt für die okkumerten Gebeite Belgiens, Nos. 1 to 25, 


inclusive, bearing irregular dates from September 5 to December 26, 
1914. No English translation accompanies these texts, but an introduc- 
tion in that language by the authors gives an interesting summary of 
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the situation in Belgium with reference to German legislation, which 
has taken the form of ordinances, proclamations and notifications, ex- 
tending or modifying existing Belgian laws or containing new provisions 
designed to carry out the policies of the occupying state. Legislative 
power in Belgium is vested in a Governor-General, who also exefcises 
` the powers vested in the King of Belgium. All legislation requiring the 
sanction of the provincial governors or thé King is now required to be 
sanctioned by the military governors or the Governor-General, re- 
spectively. The authors make special mention of the ordinance of 
November 19, 1914, declaring that Germany, Austria and Turkey are 
not to be considered as foreign Powers or as enemies within the meaning 
of the Belgian’ Penal Code nor of the law of August, 1914, concerning 
offences against the security of the state. Special mention is also made 
-of the ordinance of December 12, 1914, abrogating the Belgian laws and 
ordinances relating to the militia and civil guard. 
The appearance of these documents is not only of peculiar interest at 
the present time, but by making them permanently available in book 
form the authors have given easy access to documents of much im- 
portance in the study and development of international law. As 
pointed out by the authors, the subject has already occupied the atten- 
tion of the International Conferences at The Hague. The conventions 
adopted by the Hague Conferences in 1899 and 1907 respecting the laws 
and customs of war on land contain sections on the exercise of military 
authority over occupied territory, and both Belgium and Germany 
signed the convention which is at present in force. 
Gro. A. Finca. 


Conventions and Declarations Between the Powers Concerning War, Arbi- 
tration and Neutrality (English, French and German). The Hague: 
Martinus Nijhoff. 1915. 


This is a publication by the well-known Dutch publisher Nijhoff, 
containing the Declaration of Paris of 1856, the Declaration of St. 
Petersburg of 1868, the Hague Declarations of 1899 concerning asphyx- 
iating gases and expanding bullets, the Geneva Convention of 1906, the 
Hague Declaration of 1907 concerning the discharge of projectiles and 
explosives from balloons, the Hague Conventions of 1907, and the . 
Declaration of London of 1909. These texts are printed in English, 
French and German in separate sections of the book in the order in- 
- dicated. At the end of the French text there appears a table of signa- 
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tures, ratifications and adhesions to the conventions, declaration and 
Final Act of the Second Hague Peace Conference, followed by a list of 
the reservations. An impracticable feature of the publication is the 
orħission of numbers from the pages. Each of the three sections which 
divide the book into threé languages has its own table of contents, but 
the documents are referred to by numbers instead of by pages. No 
introduction, preface or foreword accompanies the documents in expla- 
nation of their publication in this form, but the publisher, no doubt, in- 
tended to make available in the languages of the countries most prom- 
inently concermed in the European War the international conventions 
and declarations bearing upon the war. These documents are already 
available in a number of other publications, but which are for the most 
part bulky and not quite so handy as the little book under comment. 
It is not believed that the English, French and German texts of these 
documents will be found anywhere else under the same cover except in 
Mr. Nijhoff’s timely publication. 

Gro. A. Frvca. 


Guide to the Law and Legal Literature of Spain. Prepared under the 
direction of Edwin M. Borchard, Law Librarian of the Library of 
Congress, by Thomas W. Palmer, Jr., of the Birmingham, Ala., Bar, 
Sheldon Fellow, Harvard University, 1918-1914, Washington: 
Government Printing Office. 1915. 174 pages. 50 cents. 


This volume is the third in a series of guides which are being published 
by the Library of Congress with the three-fold aim of “first, to furnish 
the lawyer and the student of comparative law with information as to 
the private and public law of the country; secondly, to acquaint the 
legislator with the recent development of legislatiot, particularly that 
designed to meet the social and economic problems of the day; and, 
thirdly, to furnish the jurist and historian with a guide to the contribu- 
tions to the history, theory and the philosophy of law.” The present 
volume was preceded by the Bibliography of International Law and 
Continental Law (1913), reviewed in these columns in April, 1915 (Vol. 9, 
p. 572), and the Guide to the Law and Legal Literature of Germany (1912). 

This guide to the law of Spain is uniform in arrangement with its 
predecessor on the law of Germany. The first section contains a bib- 
liography, which is followed by sections of a general nature, such as 
Legislation, Court Reports, General Works, Legal Education, Jurispru- 
dence and Philosophy of Law, and Legal History. These are followed 
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by more detailed sections under the various subheads of municipal law. 
A section on International Law is contained in pages 1380-136. This is 
followed by sections on Colonial Law and Canon Law. A glossary of 
Spanish legal terms with their English equivalents, which appears ‘at 
the end of the volume preceding the index, will be found useful to fhany 
American students and lawyers. 

To those who are interested in Spanish-American law, the 8 announce- 
ment in the preface by Mr. Borchard that the present guide ‘is intended 
. to constitute the foundation for a Guide to the Law and Legal Literature 
of Latin America, which is now in course of preparatidn,” will be re- 
ceived, with great satisfaction and warm approval. The appearance of 
such a guide will be most useful in aiding the increase of knowledge and 
understanding of Latin Americans by their Anglo-Saxon neighbors and 
thus contribute materially to the movement now so earnestly fostered 
and encouraged by the leaders of opinion in the two halves of the Western 
Hemisphere for the creation and maintenance of closer bonds of unity 
and sympathy. 

Gro. A. Fca. 


RERIODICAL LITERATURE OF INTERNATIONAL LAW 
-{For table of abbreviations, see page 963] 


Aeronautics. Aerial warfare and international law. Albert de Lapradelle. Scribners, 
68:19. July. 

. Some gotes on air-warfare. C. M. R. Picciotte. Journal of the Society of 
Comparative Legislation, 18:150. July. 

Austria. Austria victime de Allemania. Abbé Alphonse Lugan. Nuestro Tiempo, 
16:5. July. 

Balkans. Balkans and the war. I. Greece. Crawford Price. British R., 11:161. 
Aug. 








Balkans (The) and the war. Ivan Yoviichéviich. Review of Reviews 

(N. Y.), 62:68. July. 

Balkan (The) states and the allies. Charles Johnston. N. American R., 
£02:404. Sept. 

Belgium. Avenir (L’) de la Belgique latine. Raymond Colleye de Weerdt. 19th 
Century, 78:291. Aug. 

Belgium. After reading the Bryce Report, Rockefeller Foundation and 

Cardinal Mercier reports. John Stuart Thomson. National M., 42:579. July- 

Aug. 

. Fūnftägige Feldzug in Belgien vor hundert Jahren. D: von Görtz. Deutsche 
R., 40 (8):46. July. 

—————, Municipal resistance in Belgium. Pierre Maes. British R., 11:200. Aug. 

. Risorgimento (Il) del Belgio. Emilio Vandervelde in Italia. Nuova An- 
tologia, 178:449. Aug. 

=, Some legal aspects of the invasion of Belgium. Charles Sumner Allen. 
Mid-West Q., 2:280. April. 

Bulgaria. Bulgarie (La) et les alliés. D. Michey. La Revue, 112:131. June-July. 

China. Condition (La) juridique des étrangers en Chine d'après les fraités. G. Sowlé. 

R. de dr. int. privé et de dr. pénal int., 10:415. 

Dardanelles, The. Question (La) des détroits. P. H. Mischef. R. politique int., 
3:248. May-June, 

Declaration of London. Legal (The) position of the Declaration of London, Journal 
of the Society of Comparative Legislation, 16:72. July. 

Diplomacy. Diplomatic (The) point of view. Maurice Francis Egan, Century, 
90:7187. Sept. 

—-———; Ten years of secret diplomacy. E. D. Morel. International R., 1:107. 
July. 

Diplomatic Agents. Inviolabilité des attachés militaires adjoints aux ambassades 
et Iégations, insulte par un fonctionnaire ture addressée à |’attaché naval de 
Grèce à Constantinople. R. gén. de dr. int. public, 22:240. Jan.—June. 
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Eastern Question. Future of Turkey and the Balkan states. Sir Edwin Pears. 
Atlantic, 716:109. July. 

Egypt. De la loi applicable aux sociétés étrangères en Egypte: M. Kebedgy. R. de 
dr. int. privé et de dr. pénal int., 10:396. 

Egypte (L’) et la guerre. Mohamed Farid Bey. R. palitigue int., SÀ. 
May-June. ® 

Enemy status. Alien enemy. Living age. £86:603. June. 

. Du caractère ennemi et de la condition des personnes ennemies quant a 

_ Pexercise de leurs droits civils. Etude de droit comparé. Ch. de Visscher. Law 

Quarterly R., 81:289. July. 

: Théorie (La) des contrata avec les ennemis en enon E. Potu. 
Clunet, 42:141. - e 

European War. Angleterre (L’) et la guerre. Guillaume de Ruttkay. R.de Heis 
16:16. Aug. 1915:1. 

. As witnessed in France. Albert J. Beveridge. Review of Reviews (N. Y.), 

51:899. June. © oom 

. Causes (Les) de Vincendie. R. De Tanaic de Laborie. R. Hebdommadaire, 

7 (3):314. 

. Colonial aspects of the war. C. D. Ailen. Mid-West. Q., 2:230. April. 

——-. Critique (Un) de la politique navale francaise dans une guerre contre 
l'Angleterre. Jules de Yégh. R.de Hongrie, 15 Aug. 1915:20. 

————, Diplomatic background of the European war. Bernadotte Schmidt. Mid- 
West. Q., 2:97. Api 

——-, Du sort des marchés conclus avant la guerre avec les Austro-Allemands. 
D. Lemanisster, Clunet, 42:148. 

—-, Economic endurance. Harold Coc. Edinburgh R., £92:204. July. 

——~—, Economic position of the allied Powers. Quarterly R. , 284:193. July. 

——., Englands Aufstieg und Niedergang. Siegmund Gunther: Deutsche R., 
40 (2):9. July. 

—, Europa und die Zeitungsdemagogie. Deutache R., 40 (3):126. iiz 

. Guerre (La) d'usure. Gaudin de Villaine. R. de Hongrie, 15 June, 

1915:28. 

Internationale ouvrière et la guerre. Edouard Bernstein, R. Politique, 

3:1913. May-June. 

. Livre (Un) blanc allemand. R. da Hongrie, 15 July, 1915 23. 

———~. Livre (Un) rouge austro-hongrois. R. de Hongrie. 15 June, 1915:27. 

————. Mensonges criminels. R.de Hongrie, 15 Aug. 1915:13. 

. Presse (La) étrangère et la vérité. Par Diplomate. R. de Hongrie, 

1 July, 1916:27; 1 Aug. 1915:28. 

Qui a voulu et provoqué la guerre? Fr. Du Bois. R. de Hongrie, 1 Aug. a 

1916 6. 

. Bome effects of the European war upon American industries. Wm. H. 
Glasson. South Atlantic Q., 14:101. 

———-. Sujets (Les) ennemis assurés à des compagnies frangaises. J. Wilhelm. 
Clunet, 42:150. 

———. War (The) and the English constitution. Lindsay Rogers. Forum, 54:27. 
July. í l 






































PERIODICAL LITERATURE OF INTERNATIONAL LAW 1089 





Weltkrieg (Der) und die Preise der notwendigsten Lebensmittel in den 
europäischen Staaten. Grenzboten, 74(3):116. July. 

Extradition. Avantages (Les) d'une loi sur Yextradition. C. Jordan. R. de dr. int. 
privé et de dr. pénal int., 10:345. Sept.—Nov. 1914. 

Far Eastern Question. New (The) Chino-Japanese treaties and their import, T. 
iyenaga. Review of Reviews (N. Y.), 52:338.. Sept. 

. Ostasien Stellung zum Weltkrieg. Graf Vay von Vaya und zu Luskold. 
Deutsche Rundschau, 163 (3):397; 164(1):98. June, July. 

Finance. Conférence (La) de Paris de février 1915 et l’alliance frangaise de |’Angle- 
terre, de la France et de la Russie. R. de sci. et de légis. financiéres, 18:269. 

. Finances (Les) de guerre de la France. Gaston Jeze. R. de sci. et de légis. 

financières, 18:294. 

. Finances (Les) de guerre de l'Angleterre, R. de Sci. et de légis. financières, 

18:358. 

. International finances. Frank W. Mahin. N. Amer. R., 208 :220. Aug: 

. Situation (La) financière de la Grande Bretagne et de V Autriche Hongrie: 

*** Lo Correspondant, 824:3. July. 

Zukunft (Die) der Reichsfinanzen. Gustav Sohn. Deutsche Rundschau, 
164(1):78. July. 

Finland. Russland und Finnland. Conrad Bornhal. Deutsche R., 40(2):353. June. 

Germany. Ambitions (Les) allemandes et la guerre. E. Dubois. La Revue, 112:107. 
June—July, l 

England und die deutsche Kolonialpolitik. Karl Alexander von Müller. 

Suddeutsche Monatshefte, 12:787. Aug. 

Germanic statecraft and democracy. Unpopular R., 4:27. July-Sept. 

. Germany and the Russian propaganda. Wilbur C. Abbott. Yale R., 4:664. 
July. 

Hague Conventions. Erinnerungen an die Haager Friedens-Konferenzen (Schlusz). 
Heinrich Lammasch. Deutsche R., 40(2):286; 40(3):40. June, July. 

Dénonciation (La) des conventions de La Haye du 12 juin 1902. R. de 

dr. int. privé et de dr. pénal int., 10:364. 

. Hague and other war conventions in spirit and in practice. Str Thomas 
Barclay. 19th Century, 77:1203. May. 

Hay, John. Jobn Hay and the Panama Canal. William Roscoe Thayer. Harpers M., 
181:165. July. 

International Associations. Associations internationales, Les. A. Guillois. R. gén. 
de dr. int. pub., 22:5. Jan.—June. 

International Conference of Women. Resolutions adopted by the munnin 
Conference of Women at The Hague. April, 1915. Survey, 34:218. June. 

International Law. Case for the munitions trade. Theodore S. Woolsey. Lealie’s 
Weekly, July 29. 

————, Charting international law. New Republic, 8:295. July. 

—————, Germany and the munitions of war. Living Age, 286:188. July. 

. International law and the submarine. Independent, 82:340. May. 

. Rights of citizens of neutral countries to sell and export arms and muni- 

tions of war to belligerents. William Cullen Dennis. Annals of the American 

Acad., 60:168. July. 
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———. Sale of munitions of war by neutrals to belligerenta’’ Charles Noble Gregory. 
Annals of the American Acad., 60:183. July. 

———. Selling arms to the allies. Henry White. North Amer. R., 202:58. July. 

-. Shall law or convenience rule? George Harvey. North Amer. R., £02:17. 

July. 4 ; : 

. Supposed (The) chaos in the law of nations. Th. Baty. Univ. of Penna. 

` Law R., 68:703. June. 

———. What is international law? Everybody's, 88:249. Aug. 

. Bee also: Declaration of London; Maritime Law; Neutrals; Prizes; Reprisals. 

Ireland. Deutschland und Irland. Str Roger Casement. Deut&che Rundschau, 
1638(3):321. June. 

Italy. Einbritt (Der) Italiens in den Weltkrieg und die römische Frage. Julius. 
Suddeutsche Monatsheft, 12(2):454. June-July. 

. German methods in Italy. Quarterly R., 224:136. July. 

———. Italiens heiliger Krieg. Freiherr von Jetiel. Deutache R., 40(8):2. July. 

———. Italian (The) crisis. E.J. Dillon. Quarterly R., $¢4:248. July. 

. Italy and the European conflict. An Italian. Edinburgh R., 292:60. 

July.. l - 

. Italia e Serbia. C. Stojanowich. R. d'Italia, 18:880. July. 

. Letsten (Die) Friedensmonate in Italien. Viktor Klemperer. Suddeutsche 

Monatsheft, 12(2):344. June. 

Trentino (I) e l'alleanza Italo-Prussiana del 1866. Auguste Sandona. 
Nuova Antologia, 178:288. June. 

Japan. Englands Reue über Japan. Kurt E. Imberg. Deutsche R., 40(3):108. 
July. 

Kiau-chou. Kiautschou. Wilhelm Schrameiter. Suddeutache Monatsheft, 12:762. 
Aug. 

Lansing, Robert. Robert Lansing. World's Work, 80:398. Aug. 

League to Enforce Peace. League (A) to enforce peace. A. Lawrence Lowell. At- 
lantic, 116:392. September. 

League of Armed Neutrality. League (The) of armed neutrality. Hubert Hall. Con- 
temporary, 108:166. Aug. 


























_, Lusitania. “Lusitania.” Deutsche R., 40(2):263. June. 


Maritime Law., Amerikanoten (Die). Maz Schippel. Soziolistische Monatshefte, 
£1(2):683. July. 

. Analysis of the recent British note claiming “unlimited belligerent rights 

over neutral commerce.” Archibald R. Watson. Bench and Bar, 10:153. Aug. 

. Blockade, contraband, and right of penro, John Pauly Bate. Quarterly R., 

$24:223. July. 

. Case (The) of the “nieuwe Vriendschap. ” J. E.G. Montmorency. Journal 

of the Society of Comparative Legislation, 15:158. July. 

. English blockade. Nation (N. Y.), 101:5. July. 

. Contraband of war. G. G. Phillimore. Journal of the Society of Compara- 

tive Legislation, 15:223. July. 

De usage d'un faux pavillon par un navire de commerce ennemi. A. 

Mercier. Clunet, 48:157. 

. Fuņction of sea power. E. Bruce Mitford. British R., 11:176. Aug. 
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m, (Geschichte (Die) der Ostseeprovinzen. Theodor Schiemann. Suddeutsche 
Monateheft, 18:597. 

. Kampf (Der) um das Seebeuterrecht. Kurt Perels. Deutsche Rundschau, 

164(2):161. Aug. 
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